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 Uerdict, 


"HE word verdict i is derived from the two Latin words ves 
ritatis dictum. 
Coſts and damages, which might very well have been treated 
of under this title, have been treated of under the titles Coffs and 
Damages. 


The remaining Matter, which appertains to this Tide, ſhall be 
ranged in the following Order. 

(A) Of a Verdict de bene Eſe. 

(B) Of a Privy Verdict. 

(c) Of a General Verdict. 

(D) Of a Special Verdict. 

(E) Of the Province of the Court where a Special 
Verdict is found. 

F) Of a Verdict in which the Jurors did not all 


agree. 
(G) Of the Power of the Jury to depart from a 
General Verdict, after it is given in open Court. 


(H) In what Caſes a Verdict is bad, on account of 
Miſbehaviour in one or more of the Jurors, 


(I) In what Caſes a Verdi& is bad, on account of 
Miſbehaviour in one of the Parties. 


(K) Of a Verdict upon an informal or immaterial 
Iſſue. 


(L) Of a Verdict upon an Iflue, Part of which is 
inſenſible or inſufficient. 


M) Of a Verdict which does not find all that is in 
Iſſue. 
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(N) Of a Verdict which finds a Thing that is not 


in Iſſue. | 
(O) Of a Verdict which varies from the Iſſue. 


In an Action of Aſumphi. 
In an Action upon the Caſe, 
In an Action of Covenant, 
In an Action of Debt. 

In an Action of Ejectment. 
In an Action of Replevin. 
In an Action of Treſpaſs. 
In divers other Actions. 

. In a criminal Profecution. 


Gn A = 


(P) Of a Verdict where the Words Modo et Forma 


are uſed in the Traverſe upon which Iſſue is 
Joined. 


(Q) Of a Verdi& which does not find the Matter 


in Iſſue with Certainty. 

(R) Of a Verdict which does not find the Matter 
in Iſſue expreſsly. | | 

(S) Of a Verdict which finds a Matter in a Foreign 
County. 

(T) Of a Verdict which is contrary to a Matter of 

| Record. 


(CU) Of a Verdict which is contrary to a Matter of 
Eſtoppel. 


(W) Of a Verdi& which is contrary to ſomething 
that is confeſſed, or not denied, in the Pleadings. 


(T) What Omiſſion in the Pleadings is cured by a 


Verdict. 
(Y) What Miſtake, or Omiſſion, in the Copy of the 
Iſſue delivered is cured by a Verdict. 


(Z) Of divers Things, which did not fall properly 


under any of the foregoing Heads. | 


(A) Of a Verdict de bene Eſt. 


IF the judge, before whom a cauſe is tried, have a doubt as to 


the propriety of finding a verdict, he may direct the jury to find 
one de bene Fl ; Which verdict, if the court ſhall be of opinion 
that a verdict ought to have been found, ſhall ſtand, 


18 
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If an action of debt be brought againſt a huſband and wife, and Bro.Proteft. 
at the trial of the cauſe the wife make default, and a protection N. 39 
be caſt for her, the judge may direct the jury to find a verdict de 
bene &fſe ; which, if the protection be diſallowed by the court, ſhall 


ſtand, | 
(B) Of a Privy Verdict. 


A Privy verdict is fo called; becauſe what is thereby found ought 1 Inſt. 426. 
to be kept ſecret, until a verdict is given in open court. | 

A jury may find differently by a verdict given in open court 1 Inſt. 277. 
from what they found by a privy verdict, _ - IS Moor, 33. 

The jury, who by a privy verdict had found for the defendant, Plowd. 211. 
did by a verdict given in open court find for the plaintiff. Both Praten “. 
verdicts being returned upon the pgfea, it was holden that the Dyer, 217, 
latter ſhould ſtand : and by the court - The verdict given in open 
court is the binding verdict, the other being only allowed for the 
eaſe of the jury. | | 
It is in one book laid down, that a privy verdict cannot be given 1 Intt. 229, 
in a caſe of life or member. | 

It two other books it is laid down, that a privy verdict cannot Raym. 193. 
be given in a caſe of felony; becauſe the jury are directed, and — oe 
ought, in ſuch caſe, to look upon the priſoner when they give 1 year. g7. 
their verdict. | | 

But it is in theſe books ſaid, that, wherever the perſonal ap- Raym. 193. 
pearance of the defendant is not neceſſary, the jury may give a er gg 
privy verdict, and that it is uſual ſo to do. 2 97. 


In an information for a miſdemeanour the jury had given a privy Raym. 193. 
verdict. The verdict afterwards given in open court was upon Ren. Lad 


Ns . ſingh 
this account objected to; but it was holden to be good. x Vente. 97. 


(If the judge hath adjourned the court to his own lodgings, and 3 Bl. Com. 
there receives the verdict, it is a publict and not a privy verdict.] 377. 


(C) Of a General Verdict. 


A General verdict is ſo called; becauſe the whole matter in iſſue 
is thereby found 8 
If the venue in an action of aſſault and battery be laid in the 2 Roll. Abr. 
pariſh of A., the jury ſhall not be received to ſay, that the de- 674. U. 
lendant is not guilty in the pariſh of A., for the jury muſt either? 
find the whole matter in iſſue ſpecially, or they muſt find gene- 
K rs the defendant is or is not guilty. | 
e jury may in any caſe, if they will take upon themſelves : Tit. 228. 
the knowletge of the law, find à general verdict: but it is in ſome 4 Rer. 54+ 
tales dangerous for them ſo to do; for if they miſtake the law, 
they run themfelves into the danger of an attaint. It is therefore 


the ſafer way toy the jury to find a ſpecial verdiQ in a eaſe which 


appears to 


B 2 


1 Inſt. 228. 
9 Rep. 12. 


1 Inſt. 228. 


Vaugh. 145. 


Ld. Raym. 


1494+ 
Foſt. 255, 


257» 


2 H. H. 
P. C. 303. 
Foſt. 279. 


2 H. H. 
P. C. 303. 


1 Hawk. 70s 


Foſ, 279. 
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(D) Of a Special Verdict. 


A Special verdict is ſo called; becauſe ſome matter of fact is 
thereby found ſpecially. 

The deſign of a ſpecial verdict is to ſubmit ſome queſtion of 
law, which ariſes upon the matter of fact found ſpecially, to the 
conſideration of the court. 

It ſeems to have been always holden, that if the general iſſue 
be pleaded, the jury may find a ſpecial verdict. 


It is laid down in two books, that if an iſſue be joined upon a 
| ſpecial plea, the jury cannot find a ſpecial verdict. 


But it is laid down in another book, that although there be 


. Caſes to the contrary, it is ſettled, that the jury may find a ſpecial 
verdict as to the matter in iſſue upon a ſpecial plea; for that a 


queſtion of law may as well arife in ſuch caſe, as where the ge- 


neral iſſue is pleaded. 
And in another book it is ſaid to have been holden. that in all 


© pleas of the crown, and in every civil action, whether it be real, 


perſonal, or mixed, in which an iſſue is joined betwixt the king 
and a party, or betwixt party and party, the jury may find a ſpecial 
verdict. 

It is ſaid, that the court cannot refuſe to receive a ſpecial 
verdict, provided the matter ſpecially found be pertinent to the 
iſſue; for that the jury have a right to find ſuch verdict in every 
caſe which appears to them doubtful. 

But, although the jury may find a ſpecial verdict 1 in every caſe 
which appears to them doubttul, it is not neceſſary, even for their 
own ſafety, to do this in every tuch caſe. For if the judge before 
whom the cauſe is tried take upon himſelf to determine the queſ- 
tion of law, concerning which the jury doubt, and direct them to 
find a general verdict, they may, without danger to themſelves, 
find ſuch verdict. 

If upon the trial of a perſon indicted for murder it appear, that 
at the time of the homicide he was inſane, the jury may, upon 
being informed by the judge that an inſane perſon cannot be guiltj 
of murder, it being a maxim of law that crimen non contrahitur ni if 
voluntas fit nocendi, find a general verdict of not guilty. 

If upon the trial of a perſon indicted for murder, the judge 
be upon all the circumſtances of the caſe of opinion, that the 
homicide is juſtifiable, the jury may find a general verdict of not 

uilt 
1 if _ the trial of a perſon indicted for murder, the judge be 
upon all circumſtances of the caſe of opinion, that the homicide 
amounts to manſlaughter, the jury may find a verdia of man- 
ſlaughter. 

It is ſaid, that if the jury are diſſatisſied with the determination 
of the judge, as to the queſtion of law concerning which they 
doubt, they are not obliged to follow his direction, but may fin 
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a ſpecial verdict. But it is likewiſe ſaid, that the jury will, if 
they are well adviſed, find a general verdict, in every caſe wherein 
the judge determines the queſtion of law concerning which they 
doubt, and directs them to find ſuch verdict. | 
Nor are they inſuch caſe, although the judge ſhould be miſtaken, 1 Int. 227. 
liable to an attaint; for as it is only ſaid, that the fury are liable to 4 Rep. 54. 
an attair.t, where they will take upon themſelves the knowledge of the 
law and miſtake the law, it follows, that they are not liable thereto, 
when they find according to the direction of the judge. | 
The minutes for a ſpecial verdiCt are to be approved of by the 2 Lill. Abr. 
judge; it being his province to take care that the queſtion of law 791. F. 
be fairly ſtated, and they ought to be delivered to the jury before 
they find the verdict. | | 
If this be not done, the jury may find a general verdict withe 2 Lin. Abr. 
out incurring the danger of an attaint. | 750. H. 
The minutes for a ſpecial verdict intended to be found ought 
to be ſigned by one of the counſel for each party. 8 
But, if all the counſel for one of the parties refuſe to ſign the 2 Lill. Abr. 


minutes for a ſpecial verdict, the judge may direct the jury to find 793. G+ | 


one from the minutes as ſigned by one of the counſel for the other 

arty, | ; 
a Itis the duty of the party, at whoſe inſtance a ſpecial verdict was 2 Lill. Abr. 
found, to draw it up from the minutes: but either of the parties 799. E. 
may draw it up; and if one of them do this, and the other neglect 
to pay his ſhare of the expence, the court will not hear counſel 
for him when the verdict is ſet down for argument. 

If a ſpecial verdict be not drawn up according to the minutes, 2 Lill. Abr, 
as ſigned and approved of at the trial of the cauſe, the court may 79% . 
order it to be amended from the minutes. 

If the queſtion of law be not properly ſtated in a ſpecial verdict, 4. 
and the verdict cannot be amended from the minutes, as ſigned 
and approved of at the trial of the cauſe, the court may order it 
to be amended from the notes of the judge before whom the 
cauſe was tried. | 

It is in one book laid down generally, that the court may order 2 Lill. Abr. 
a ſpecial verdict to be amended, from the notes of the judge, in 797+ H. 
ſuch manner as to bring the queſtion of law properly before the 
court. 

It is in another book laid down, that the court may order a ſpe- . Abr. 
cial verdict to be amended as to a matter of fact, from the notes of 79": Nl. 16. 
the judge before whom the cauſe was tried. 

In an action of trover it was found by a ſpecial verdict, that str. 53 
the defendant, who was a conſiderable farmer, did annually buy 514+ Maya 
and fell for gain divers large quantities of potatoes, and the queſ- mrs 
tion ſubmitted to the court was, whether he was a trader within amending of 
the meaning of any ſtatute of bankruptcy ? The court inclined g 


to be of opinion, that he was: but a doubt aroſe, whether it was fee, 


not neceſſary for the jury to have found the quantity of potatoes tom. 1. 2 
9. 


which the defendant did annually buy and ſell, that the court 59,6 
might be better able to judge, how far he ſought his living by 
buying and ſelling. Pratt, ” J. did not think it neceſſary, _ 
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this quantity ſhould be found; it being in his opinion ſufficient, 
if the defendant did in any degree ſeek his living by buying and 
felling. Eyre, J. and Forteſcue, J. being of a different opinion, the 
cauſe was adjourned. A motion was afterwards made, upon an 
affidavit of the quantity, which was at the trial of the cauſe proved 
to have been annually bought and ſold, that a venire facias de novo 
might be awarded. This was not awarded: but the ſpecial ver- 
dict was ordered to be amended as to this. The reporter adds, 
that it was ſo amended; and that at another day judgment was 
given for the plaintiff, 
It ſeems, however, to be the better opinion, that the court cannot 
. ©. order a ſpecial verdict to be amended as to a matter of fact. 
2 Lill. Abr. It is in one caſe laid down, that if the proper facts are not 
790. D. found by the ſpecial verdict, the court will not hear the queſtion 


* of law argued; becauſe no judgment can be given upon the ver- 
dict; but will award a venir: facias de novo, that the proper facts 
ww be found. | 1 : 

2 Lill. Abr. In another caſe it is laid down, that if a proper fact be omitted 


792. B. in the minutes for a ſpecial verdict, the court cannot order the 
verdict to be amended as to this, although the counſel for both 
parties conſent thereto; for that this would amount to making a 
new verdict as to that fact by the court aud counſel, It is added, 

that the court will in ſuch caſe award a venire factas de no vs. 
Sub. Eq. In another caſe it is laid down, that a ſpecial verdict, in which 
Rep. 255» the jury have omitted to find a proper fact, is not good; for that 


2 „ the court will never determine the queſtion of law, uuleſs every 


Jeazings. proper fact be found by the jury. : 
The opinion, that the court has no power to amend a ſpecial 
yerdiCt as to a matter of fact, is moreover confirmed by divers 
caſes: in which it is laid down, not only that every proper 
fact muſt be found by the jury, but alſo 18 it muſt be found 
expreſsly; it not being ſufficient for the jury to find evidence or 
circumſtances, from which the court may fairly infer a fact. 
Noy, 47. | The matter in iſſue was, whether 7. S. had reſigned a beneſice 
_ to a biſhop. The jury found an inſtrument, under the ſeal of the 
Bw biſhop, upon which there was an indorſement that 7. S. did re- 
ſign the benefice to him, and that he accepted the reſignation. 
The verdict was holden to be bad; becauſe it did not find ex- 
OE preſsly, that . S. had reſigned the benefice. 
2 Roll. Abr. An eſtate having been granted by copy of court roll to three 
GS. perſons for their lives, the matter in iſſue was, whether a heriot 
PF... 8 by the cuſtom of the manor due upon the death of one af 
them. 'The jury found, that the cuſtom of the manor did not 
warrant the grantiug of an eſtate for three lives. The verdict was 
holden to be bad; becauſe it only found argumentatively, that a 
heriot ought not in the preſent caſe to be paid ; whereas the jury 
ought to find every fact expreſsly. 9055 
2 Ron, Abr. if the matter in iſſue be, whether an eſtate may by the cuſtom 
£937 S- of a manor be granted by copy of court roll for two lives, and the 
* jury find, that an eſtate may by the cuſtom of the manor be grant - 
ed for three lives, the verdict is bad; becaufe it is only argu- 
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mate to ſay, that, inaſmuch as a greater eſtate may by the 


cuſtom of the manor be granted, a leſs one may. | 
If the conſequence of the verdict upon an indictment _y be 12 Mod. 
Sl 


corporal puniſhment, every proper fact mult be found expre Y3 —_ OE 


it not being ſufficient for the jury to find either evidence or cir 
cumſtances, from which the court may fairly infer a fact. 


E) Of the Province of the Court which a Specia 
1 Verdict is found. ; 


JF the jury, aſter finding a fact ſpecially, take upon themſelves 11 Rep. 10. 
to draw a concluſion not warranted by law, the court ought Priddle's 
not in giving judgment to pay any regard to the concluſion of the 

jury; becauſe they ought not to have drawn ſuch concluſion. 

If the iſſue in an aſſize be, whether there is a ſeiſin, and the Bro. ved 
jury after finding ſome fact ſpecially, conclude with ſaying that P!- 41. 
this amounts to a ſeiſin, the court, without paying any regard to 
the concluſion of the jury, will judge whether the fact found do 
amount to a ſeiſin. | | 

In an action againſt an executor, the iſſue was whether he had Dyer, 362. 
aſſets in his hands. The jury found, that the defendant's teſta- Anon. 
tor, in a leaſe granted by him, had reſerved a rent to himſelf, 1 
his heirs and aſligns, and that the defendant had received the rent 
from the time of his teſtator's death; and they concluded with 
ſaying that this is aſſets. The court held the concluſion to be 
void ; becauſe it appeared from the fact found, that the rent ran 
wich the reverſion, and conſequently that, as jt did nor belong to 
the executor, but to the heir, it was not aſſets, 

If the jury find a deed ſpecially, they ought to find it in Bec Vaugh. 5. 
verba, and not to find what they judge to be the ſubſtance of the Rove v. 
deed, that the court may have an opportunity of inſpecting the * 
deed, in order to put a conſtruction thereupon: but, if the deed 
be loſt, it is the duty of the jury to find the ſubſtance thereof, in 
caſe this be proved. | 

The court will never entertain a doubt, concerning any thing g Rep. 97. 
that is not ſubmitted to their conſideration by a ſpecial verdict; Sp 
but will, on the contrary, intend every thing which. can be fairly 5 
intended, in order to ſupport the verdict. | | 

The queſtion ſubmitted to the court by a ſpecial verdict was, Oro. Ja. 63. 
whether the reſignation of a donative to the donor be good; but _— 
it was not found that the donor had accepted the reſignation. It Hob. 4 | 
was holden, that the acceptance of the reſignation ſhould be in- 
tended : and by the court—'The queſtion ſubmitted to our conſi- 
deration is, whether the reſignation of a donative to the donor be 
good ; and we will never entertain a doubt as to any thing whereof 
the jury have not doubted. | | | 

In an action of ejefione firme the jury found, that the premiſes Cm. Car. 
in queſtion were granted by letters patent of King Henry the 22+ Cai 
Eighth, and they concluded with ſaying, that if the court ſhall be + 
of opinion that the letters patent are good, then they find for the 

| * B 4 defendant; 
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defendant ; but, if the court ſhall be of opinion that the lettett 
patent are void, then they find for the plaintiff. Upon arguing 
the ſpecial verdict it was inſiſted, that, as no title to the premiſes 
is found in the plaintiff, he is not entitled to judgment, even if 
the court ſhould be of opinion, that the letters patent are void. 
Judgment was given for the plaintiff; and by the court—As the 
queſtion ſabmitted to our conſideration is, whether the letters 
patent are void, and we are of opinion that they are void, we will, 
as nothing is found to the contrary, intend, that the plaintiff has 
in all other reſpects a good title to the premiſes. 


(F) Of a Verdict in which the Jurors did not all 
| agree, 


Þ very antient times it was not neceſſary in a civil cauſe, for all 

the jurors to agree in a verdict. But it has been for many years 
fettled, that, if in a civil cauſe the jurors do not all agree in a ver- 
dict, the verdict is bad. . 

In an aſſize the juſtices took a verdict of eleven of the jurors, 
the twelfth not having agreed therein. The verdict was upon 
great deliberation holden to be bad; and a venire facias de novo 
was awarded: and by the court — The juſtices ought not to have 
taken the verdict, but to have carried the jurors with them in a 
cart, until they all agreed in a verdict. 

The twelfth juror, who, inſtead of agreeing with his fellows 
in the verdict, ſaid he would rather die in priſon than agree there- 


in, was in the caſe laſt cited fined and impriſoned but he was 


afterwards diſcharged; and it was ſaid, that no man ought to be 
1 for not agreeing in a verdict, which he does not think a 
right one. 

Phe jurors are not obliged to agree in the reaſon for finding a 
verdict as it is found; and if a reaſon be given by one or more of 
them, upon a queſtion being aſked by the judge, for finding it 
as it is found, this is not to be conſidered or recorded as part of 
the verdict, 


(G) Of the Power of the Jury to depart from a 


General Verdict after it is given in open Court. 


F a jury, who by miſtake, or from partiality, have given an im- 
| r verdict, do of themſelves give a different verdict before 
the improper verdict is recorded; or, if at the recommendation, 
or by the leave, of the judge, they go together again before the 
improper verdict is recorded, and afterwards give a different ver- 
dict, the verdict which is laſt given ſhall ſtand. 

In a writ of conſpiracy againſt two, the jury gave a verdict of 
gullty as to one, and of not guilty as to the other. At the re- 


commendation of the judge they went together again, to recon- 
_ their verdict, and afterwards gave a verdict of guilty as to 


The 
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The title to three acres of land being in iſſue, the jury as to Dyer, 20 
one of the acres gave a verdict for the plaintiff, and as to another 225+ 
for the defendant; but as to the third faid they were not agreed. 
By leave of the court they went together again, to conſider of a 
verdict as to the third acre, Afterwards, without taking any notice 
of the verdict already given, they gave a verdict as to all the three 
acres for the plaintiff. The latter verdict was upon great delibe- 
ration holden to be good. | S. 

It is ſaid, that, after the jury have given a verdict of not guilty : | 
in an indictment for felony, the judge may, if the verdict be in F. C. 310. 
his opinion contrary to clear and full evidence, fend them out 
again to reconſider their verdict: but it is likewiſe ſaid, that, if 
the jury will ſtand to their verdict, the judge is bound to receive 
it. It is added, that the king may in ſuch a cafe bring an action 
of attaint, ; 


(H) In what Caſes a Verdict is bad, on account of 
Miſbehaviour in one or more of the Jurors, 


PF the jurors, when they go from the bar to conſider of a ver- Bro. En- 
dict, do without the leave of the court take with them any Jett pl. 49. 

* , . a . 2 Roll. Abr. 
writing under ſeal, which has been given in evidence, they are ,,, fl. 6. 
guilty of a miſbehaviour; but the verdict is good. pl. 7 

It is in divers books laid down generally, that if the jurors, 1 Inſt. 227. 
when they go from the bar to conſider of a verdict, do without Cro. Elia. 
the leave of the court, or the conſent of both parties, take with 12 Kos. 
them any writing not under ſeal which has been given in evidence, $20. 
they are guilty of a miſbehaviour; but that the verdict is good. 

The jurors, when they went from the bar to conſider of a ver- Ld: Raym. 
dict, did, without the leave of the court, or the conſent of both 148. Rex v. 
parties, take with them an act of common council which had been 
given in evidence. The verdict was holden to be good; and by 
Holt, Ch. J. —Ilt was a very improper behaviour in the jury: but, 
as the act of common council was evidence for both parties, the 
verdict ought to ſtand. In the caſe of Lady Foy, a verdict was ſet 
aſide, becauſe the jury did, without the leave of the court or the 
conſent of both parties, take with them a map which had been 
Pen in evidence: but the verdict was, in that caſe, ſet afide, 

ecauſe the map was evidence for only one party, which is not 
the preſent caſe. 8 

Aſter the jurors were gone from the bar to conſider of a ver- Cro. Elie. 
dict, one of the witneſſes, who had been examined on the part 
of the defendant, was ſent for and re-examined by them; and Dean. 
they afterwards gave a verdict for the defendant. Complaint be- 
ing made of this to the judge, the jurors confeſſed that they had 
re-examined the witneſs ; but they ſaid, that the evidence upon 
the re- examination was in effect the ſame as he had given in court. 

The verdict was holden to be bad; and a venire facias de novo was 
awarded. 8 e 
j 7 In 


Gerditk. 

In another caſe the caſe of Metcalfe and Dean is ſaid to be law; 
becauſe the evidence improperly received by the jurors was parol 
evidence; for that, as the witneſs might vary in his evidence 
upon the re-examination from what he had given in court, it 
would be of the moſt dangerous conſequence to ſuffer ſuch ver- 
dict to ſtand : but it is in this cafe ſaid, that there is not ſo much 
danger in letting a verdict ſtand, where the jurors have impro- 
perly taken with them written evidence which has been given in 
court; becauſe written evidence remains always the ſame. 

The plaintiff in an aſſize delivered a writing relative to the mat- 


/ 


27 b. 1332. ter in iſſue to a perſon returned upon the pannel. This perſon 


being ſworn upon the jury, he, after the jurors were withdrawn 
to conſider of a verdict, ſhewed the writing to his fellows. A 
verdict being given for the plaintiff, the court was moved for 
judgment. For the plaintiff it was ſaid, that as the writing 
was to the ſame effect as ſome of the evidence given in court, 
the behaviour of the plaintiff was not ſo bad, as if evidence 
to the ſame effect had not been given in court, It was holden 
that he ſhould not have judgment; and by Gaſcoigne and Hulls ; 
after the jurors are ſworn they ought not to ſee or to carry 
with them any writing, except it has been given in evidence, and 
was delivered to them by order of the court, 

After the jurors were gone from the bar to conſider of a verdict 


Goodman v. one of them went from his fellows. He ſoon after returned with a 


copy of a court roll in his hand, and told them that the merits, with 
which he was perfectly well acquainted, were with the plaintiff. 
Hereupon the other jurors, before of a different opinion, were 
prevailed upon by bim to give a verdict for the plaintiff, The 
verdict was afterwards ſet aſide. 
Upon a writ of error it was aſſigned for error, that one of the 
jurors did, after they were gone from the bar to conſider of a 
verdict, ſhew to his fellows a writing in favour of the plaintiff 
that had not been given in evidence, by reaſon of which they 
found a verdict for the plaintiff. It was holden, that this was 
not error : and by the court—As it does not appear that the writ- 
ing was delivered to the juror by the plaintiff, it ſhall be intended 
that it was in his own poſſeſſion; and if fo, as he might have 
given the writing in evidence, it was lawful for him to ſhew it 
to his fellows. Another reaſon is given why this was holden not 
to be error; namely, that the fact did not appear upon the poſtea ; 
and this ſeems to be the better reaſon : for the other, that, as the 


Writing might have been given in evidence by the juror, it was 


lawful for him to ſhew it to his fellows, does not ſeem to be con- 
cluſive. | 


Vaughe 147: It is faid in one book, that the jurors are not obliged to found 


their verdict entirely upon the evidence given in court ; for that 

it may be in part founded upon their own perſonal knowledge. 

But no caſe is cited in ſupport of this doctrine, and the contrary 
f raay be inferred from other books. tos | 


It 


It is in one book ſaid, that if a witneſs named in a deed be re- 1 Ink. 137. 
turned of the jury, it is a good cauſe of challenge. | 

In another book it is ſaid, that one of the jurors, after having 2 Sid. 133» 
heard all the other evidence, was at the prayer of the defendant's — 
counſel ſworn, and gave evidence in court; from whence it ma 
be inferred, that he could not have given this evidence to his fel- 
lows after they were gone from the bar. 

In another book it is ſaid, that if a perſon returned to ſerve ) Mod. 2 
upon a jury know any thing relative to the matter in iſſue, it is Anon. 
his duty to tell the court ſo, that inſtead of being ſworn upon the 
Jury he may be examined as a witneſs. 

t may moreover be inferred from the practice of granting a 

new trial becauſe a verdict is contrary to evidence, that the jurors 
ought to found their verdict entirely upon the evidence given in 
court; for if they have a power to found it partly upon other 
evidence, it would be quite unreaſonable for the judge before 
whom the cauſe was tried, who mult always be a ſtranger to 
what did not paſs in court, to report that a verdict is contrary to 
evidence, or for the court to ſet it aſide as being ſo. 

If a juror eat or drink at his own expence, before he and his 2 Inft. 227. 
fellows have agreed in a verdict, he is liable to be fined ; but the * 
verdict is good. Dyer, 218. I Ventr. 125. 12 Mod. 212. 


After the jurors had been locked up together ſome time, the 1 Leon, 133. 
officer who attended them, being ſurprized at their delay in 9 
agreeing in a verdict, ſearched them, and found figs in the poc- 
kets of three, and pippins in the pockets of two others. This 
being repreſented to the judge, the three, who confeſſed the hav- 
ing eaten of the figs, were fined four pounds each; and the 
other two, notwithſtanding they declared upon oath that they had 
not eaten of the pippins, were fined forty ſhillings each : but the 
verdict was, upon conference with the judges of the other courts, 
holden to be good. 

In a cafe of neceſſity, as, if a juror be ſuddenly taken ill, it iVentr,ng. 


is in the power of the court to ſuffer him to eat and drink at 


his own expence, before he and his fellows have agreed in a 
verdict. | : 

If the trial of a cauſe be very long, it is at this day uſual for [(e) In the 
the court, the conſent (a) of both parties being firſt obtained, to date ©ials for 
give the jurors leave to eat and drink during the trial at their jusors were 


own expence, or at the equal expence of both parties, — to 
eat, dr 

and retire to reſt, attended by proper officers, without requiring the formal conſent of the parties. The 

irregulacity was ſufficiently juſtified by the neceſſity of the caſe, ] 


If the jurors eat or drink at the expence of one party before 1 Inf. 227. 
they have agreed in a verdict, they are liable to be fined ; and if 17 Mods 
the verdict be in favour of that party, it is bad; but, if it be in 
favour of the other party, it is good. , _ 

It is ſaid in one book, that if the jurors, after they have agreed 1 Int. 237, 
in a verdict, eat or drink at the expence of the party in whoſe 
fayoux it is, the verdict is good. | | 
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Bro. Verd. 
57. 
oor, 33» 


Bro. Verd. 


pl. 57. 


Barnes, 441. 


Ld. St. ſohn 
v. Abbot, 


2 Lev. 205. 


Foſter v. 


Hawden. 


Str. 642. 


Hale v. Cove, 
Vide ſupra, 
Om. 6. 


page 657+] 


Bunb. 51. 
Mellilh v. 
Arnold. 


Comb. 14. 


Anon. 


U erditt. 


But it is in another book laid down, that the jurors can 
never be ſaid to have agreed in a verdict, unleſs they have, by 


giving a privy verdict, ſigniſied to the judge, that they have 
agreed in one. PEAT: 
It is ſaid in two books, that although the jurors have given a 
privy verdict, they muſt not cat or drink without leave of the 
court, until they have given, a verdict in open court. 1 
- And it is in one of theſe ſaid, that although the jurors may 
with leave of the court eat and drink after they have given a pri- 
verdict in open court. | 
The jurors having received their charge withdrew to conſider 
of a verdict. Before the rising of the court they came into 
court to aſk a queſt ion of the judge, which being anſwered, they 
again withdrew. At the ſitting of the court in the afternoon of 
the ſame day, the judge was informed that two or three of the 
jurors were in court. Being aſked by the judge what they did 
there, and having anſwered that they and their fellows could not 
agree in a verdict, they were ordercd to go to, their fellows. A 


vy verdict, they muſt be kept together, until they have given a 


© 


verdict was afterwards given for the plaintiff, and the judge-did- 


not report that it was contrary to the evidence. The court being 
moved that this verdict might be ſet afide, it was holden to 
be good: and by the court —Some of the jurors have been 
guilty of a great miſbehaviour, and are liable to be fined ; but, as 


the plaintiff has not been guilty of any miſbchaviour, the verdict 


ought to ſtand, 
The furors being cqually divided in opinion, threw dice for 
whom they ſhould find a privy verdict, and found one for the 
wt whoſe favour the dice came; and without conferring af- 
terwards together, they gave a verdict for the ſame party in open 
court. The verdict was ſet aſide: and by the court As our 
eſtates, liberties, and lives are in the power of jurors, they ought 
to be very circumſpect in their conduct. In this cafe the jurors 
have behaved very improperly; for they were determined by 
chance in the finding of their privy verdict, and they had not any 
conference together afterwards, before they gave their verdict in 
open court. 

The jurors, who could not agree in a verdict, drew lots for 
whom they ſhould find one, and found one for the party in whoſe 


favour the lot was. The verdict was ſet aſide; and the jurors 


were ordered to appear in court. | 

Another verdict was for the ſame reaſon ſet aſide, notwith- 
ſtanding the judge reported, that the party, in whoſe favour it 
was, ought in his opinion to have had a verdict. 


4 


A verdict was ſet aſide, becauſe the jurors were determined 


as to the damages they ſhould give by throwing up croſs or pile, 
whether they ſhould give five hundred pounds or three hundred. 
If the jurors who cannot agree in a verdict vote, and give a 
verdict according to the greater number of votes, the verdict is 
nevertheleſs good. | In 


A id SO — 1 mo © YL. 


7 w—an©# >. 4 


vw _»9, Aa rr 


Aerditt. | 13 

Tn a modern caſe wherein the jurors voted for a verdict, ſe- Sayer, 100. 
yen of them were for finding a verdiQ as it was found, and no airs 
objection was made by the other five when the verdiCt was given. 
The court refuſed to ſet aſide the verdict: and by Lee, Ch. J. 
— Nothing was in this, caſe determined by chance. The five 
jurors might ultimately be convinced by the ſeven : but, if they 
only acquieſced in the finding of the verdict, that is ſufficient z 
and they ſhall not now be received to ſay, that they did not ac- 

uieſce. | | 
: A verdict was ſet aſide upon an affidavit of eleven of the Ca. of Pr. in 
jurors, that they and the other juror had agreed to give a ver- yy... 
dict for the plaintiff; but that the foreman had given a verdict for Baker. 
the defendant. VE: | | 

It is ſaid, that a miſbehaviour in one or more of the jurors can- Cro- Eliz, 
not be aſſigned for error, unleſs the miſbehaviour appear upon the 
Peſtea, if the cauſe were tried at ni pris, or upon the record, if it Short. 
were tried at bar; for that, if a miſbehaviour not appearing on 
record could be taken advantage of by writ of error, a verdict 
might at a great diſtance of time be ſet afide, when by reaſon of 
the death of one of the parties, or of one or more of the jurors, 
the truth of the miſbehaviour ſuggeſted could not. be properly in- 
quired into. | 

It is laid down in two caſes, that the court will not ſet aſide a Cro. Elis. 
verdict for miſbehaviour in one or more of the jurors, unleſs the $44 


a x # - Medcalf v. 
miſbehaviour appear. upon the poſen, if the cauſe were tried at Dean, Trin. 
ni; prius, or upon the record, if it were tried at bar. 32 3 

3 ro 


411. Vacary v. Farthing, Mich. 37 Eliz. 


But the court in a ſubſequent caſe ſet aſide the verdict, upon 1Freem. 79. 
an aſſidavit that the jurors had eaten at the expence of the party BVamy v. 


in whoſe favour it was given, before they had agreed in the — (wg 
verdict. 23 Car. 2. 


In another ſubſequent caſe the court ſet aſide a verdict, upon 2 Jon. 33. 
an affidavit of the officer who attended the jurors, that they had mY 2 
toſſed up croſs and pile for whom they ſhould find the verdict, wick. 


and had found one accordingly. 29 Car, 2. 


(I) In what Caſes a Verdict is bad, on account of 
a Miſbehaviour in cne of the Parties. 


IF one of the parties ſpeak words of mere civility to one of the 1 ventr. 
jurors, before they have agreed in a verdict, the verdict, al- 2 4 
hough it be in favour oi ſuch party, is good. : Richmead 


v. Wiſe. 2 Roll. Abr. 716. pl. 17. 


If one of the parties ſay theſe words to one of the jurors, be- . y,,.. 
fore they have agreed in a verdict, the matter is clearly of my fide, 125. 
or theſe words, 1 hope you will find for me, the verdict, if it be in ror 
favour of ſuch party, is bad: but, if it be in fayour of the other „ Wiſe. 


party, it is good. 2 Roll. Abr. 716. pl. 17. 
If 


# 
14 


1 Iaſt. 227. 


2 Roll. Abr. 
714+ Pl. 6. 


Oro. Ja. 576. 
ouce v. 
ar ker. 


. fendant, the court was moved, that a conſultation ought not s 


Aeerdick 
If one of the parties or his agent deliver to the jurors, before 


they have agreed in a verdict, a writing relative to the matter 


in iſſue which was not given in evidence, the verdict, if it be in 
favour of ſuch party, is bad: but, if it be in favour of the other 


Party» it 1s * | t | 
If one of the parties or his agent, without leave of the court, 
deliver to the jurors, before they have agreed in a verdict, 2 
writing ſealed or not ſealed which was given in evidence, the 
verdict, if it be in favour of ſuch party, is bad; but, if it be in fa- 
vour of the other party, it is good. 

And it is ſaid, that the verdict, if it be in favour of the party 
who delivered the writing, is bad, notwithſtanding the jurors 
afterwards declare upon oath, that they never read the writing; 
for that it would be of the moſt dangerous conſequence, if the 
jurors ſhould be ſuffered to receive a writing privately from one of 
the parties. ; | 

After che jurors were gone from the bar, but before they had 
agreed in a verdict, the plaintiff's attorney delivered to them a 
book which had been given in evidence. A verdict being af- 
terwards found for the plaintiff, Fenner, J. was, upon a motion to 
ſet it aſide, of opinion, that, as the verdict was in favour of the 
party in behalf of whom the book was delivered, it was bad. 
The reporter adds, that the cauſe was adjourned ; and that there 
was afterwards judgment for the plaintiff, 

In another report of the ſame caſe it is ſaid, that Clinch, J. as 
well as Fenner, J., was of opinion, that the verdict was bad; 
and if ſo, notwithſtanding the plaintiff had judgment, which fol- 
lowed of courſe as the court was equally divided, this caſe does 
not contradict what is laid down in the books above cited, 


(K) Of a Verdict upon an informal or immaterial 
Iſſue. 


6 an iſſue be joined upon a point ſo material, that the de- 


termination thereof will determine the matter in queſtion, but 
be not joined properly, this is an informal iſſue. | 

An iſſue, which would have been bad upon a demurrer by reaſon 
of informality, is after a verdict helped by the 32 H. 8. c. 30. the 
Joining of ie being one of the things mentioned in that ſtatute. 


In an action of prohibition to a ſuit for tithes, the plaintiff al- 


leged a preſcription for all the pariſhioners to clip the wool from 
the necks of their ſheep in order to preſerve them, and that, in 
conſideration of paying the tenth fleece when the ſheep ſhould 
be ſheared, they had been uſed to be diſcharged of the tithe of 


the wool ſo clipped from the necks of their ſheep. The defend- 


ant traverſed the preſcription in this manner, ab/que hec, that, in 
conſideration of paying the tenth fleece when their ſheep ſhould 
be ſheared, they had been uſed to be diſcharged of the tithe of 
the wool ſo clipped from the necks of their ſheep. Iflue being 
joined upon the traverſe, and a verdiCt being found for the de- 


= 


de awarded, becauſe the iffue is not well joined. A conſultation 
was awarded: and by the court —Although the iſſue be not aptly 


joined, it is after a verdict helped by the ſtatute. 


In an action of replevin the defendant avowed the taking as a 
diſtreſs for rent in arrear, which he claimed under a grant of a rent- 
charge from J. N. the heir of E. N., who was ſeiſed in feę of 
the land. The plaintifFreplied, that E. N. was ſeiſed of an eſtate 
tail, and that upon the death of F. N. her ſon became entitled to 
the land, and that upon his death it deſcended upon the plaintiff; 
and he traverſed the ſeiſin of E. N. in fee. Iſſue being joined 
upon the traverſe, and a verdict _ found for the defendant, it 
was ſaid upon. a motion in arreſt of judgment, that the iſſue is 
immaterial ; for that, as it is not material how the anceſtor of the 

rantor of the rent-charge was ſeiſed, but how the grantor was 
himſelf ſeiſed, the traverſe ought to have been upon the ſeiſin in 
fee of the grantor. Judgment was given for the defendant : and 
by the court—As the defendant has alleged a ſeiſin in fee in 
1 N, her ſeiſin in fee is material, and, conſequently, was tra- 
verſable; ſo that, although this be not ſo apt an iſſue as might 
have been joined, it is after a verdict helped by the ſtatute. 


In an action of aſſiumpſit the defendant pleaded not = Gro, Elia. 


Ifue being joined upon the plea, a verdict was found for the 
plaintiff. Upon a motion in arreſt of judgment it was ſaid, 
that the iſſue is immaterial ; but judgment was given for the 
plaintiff: and by the court — Although this be not the moſt pro- 
per iſſue, and would have been bad upon a demurrer, yet, as de- 
ceit is charged in the declaration in an action of afſumgjt, the plea 
of not guilty is ſuch an anſwer thereto, that the iſſue joined upon 
it is after a verdict helped by the ſtatute. Walmſley, J. added 
That there are many — any in which an iſſue joined in an 
action of Want. upon the plea of not guilty has been tried, and 
judgment has been given. 

If an iſſue be joined upon a point ſo immaterial that the de- 
termination thereof will not determine the matter in queſtion, 
this is an immaterial iſſue, 

An immaterial iſſue is not helped by any of the ſtatutes of 
jeofails. 

In an action of treſpaſs the defendant pleaded an accord be- 
twixt J. S. and the pla:atiff of the one part, and himſelf of the 
other. The plaintiff replied, that no accord was made betwixt 
the defendant and him. Iſſue being joined upon this replication, 


and a verdi& being found for the plaintiff, it was holden, that 


no judgment could be given by reaſon of the immateriality of the 
ſue; it not being joined upon the accord pleaded by the defend- 
ant, but upon a different accord, | | 


In an action of trover againſt huſband and wife, which charged Cre. Ja. 3. 


470. 


Corbyn v. 


Brown. - 


Carth, 472. 
1 Lev. 32. 


1 Roll. Rep. 


86. Carpen- 
ter v. Start. 


2 converſion by the wife, both the defendants pleaded not guilty. nn 


Iſue being joined upon the plea, and a general verdi& being 
found for the plaintiff, a repleader was awarded: and by the 
eourt—If judgment ſhould be given for the plaintiff, it would 
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amount to ſaying, that the huſband and wife were both guilty of 


the converſion ; whereas the plaintiff only charges that the wife 


was guilty thereof. | | 

In an action of trover the defendant pleaded non aſſumpfit. 
Iſue being joined upon the plea, and a verdi& found for the 
plaintiff, a repleader was awarded on account of the immateriality 
of the iſſue. 


In an action of treſpaſs quare clauſum fregit the defendant 
pleaded, that the place in which the treſpaſs is charged is his land, 
The plaintiff replied, that the place in which the treſpaſs is 
charged is his land, and not the land of the defendant. Iſſue 
being joined upon the replication, a verdict was found for the 
plaintiff. Upon a motion in arreſt of judgment it was faid, that 
the iſſue is immaterial; for that the place in which the treſ- 
paſs is charged may be the eſtate of the plaintiff, and yet he may 
not be in the paſſeſion thereof, which he muſt be in order to 
maintain this action. The plaintiff had judgment: and by the 
court—lIt is found, that the place in which the treſpaſs is charged 
is the land of the plaintiff; and we will after a verdict rather 
intend that he was in the poſſeſſion thereof than that he was 
not. 

In an action of debt upon a ſingle bill the defendant pleaded 
payment of the money due thereupon; but did not plead an ac- 
quittance. Iſſue being joined upon the plea, a verdict was found 
for the plaintiff, and judgment was given for him. A writ 
of error being brought in the Exchequer Chamber, it was aſſigned 
for error, that, as the payment of the money due upon a fingle 


| bill is no diſcharge of the bill, unleſs there be an acquittance, the 


Cro.Ja. 678. 
Ve 


iſſue is immaterial. The judgment was affirmed: and by the 
court—lf the verdict had been for the defendant, it would per- 
haps have been bad, becauſe an acquittance could not upon this 
iſſue have been found: but, as the verdict finds that the money 
due upon the bill is not paid, it virtually finds that the ball 1s 
not diſcharged; and the court will never ſuffer a defendant to 
avail himſelf of his own bad pleading, in order to deprive a plain- 
tiff of the benefit of a verdict, upon which judgment may be 
well given, 

In an action of ejeione firme the defendant pleaded, that J. S., 
being ſeiſed in fee of the premiſes, demiſed them to him for the 
term of five years; that by virtue of this demiſe the defendant 
entered, and was poſſeſſed, until the plaintiff's leſſor diſſeiſed him; 
that the plaintiff's leſſor being ſeiſed of the premiſes by the dif- 
ſeiſin, demiſed the ſame to the plaintiff; and that the defendant 
entered . upon the plaintiff, as it was lawful for him to do : the 
plaintiff replied that his leſſor was ſciſed in fee, and traverſed the 
diſſeiſin of the defendant. Iſſue being joined upon the. replica» 
tion, a verdict was found for the plaintiff, Upon a motion in 
arreſt of judgment it was ſaid, that, as the defendant was by his 
own ſhewing only a termor, he could not be diſſeiſed, and, con- 
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ſequently, that, the iſſue being immaterial, no judgment could 
be given upon the verdict. Judgment was given for the plaintiff: 
and by the court If a verdict had been found for the defendant, 
it would have been bad; becauſe it would have found a diſſeiſin 
of a termor: but, as the verdict is for the plaintiff, judgment may 
be well given; becauſe it only finds that his leſſor did not diſſeiſe 
the defendant; and the court will never ſuffer one party, if con- 
ſiſtently with the rules of law it can be prevented, to avail him- 
ſelf of his own bad pleading, in order to deprive the other of the 


benefit of a verdict. 


In an action of replevin the defendant avowed the taking as a 
for an arrear of rent, due to him under a demiſe from the 

plaintiſf' made at A. dated 1 Nov. 18 Car. 2. The plaintiff replied, 
that he did not make a demiſe to the defendant at A. dated 1 Nov. 
18 Car, 2. in mauner and form as alleged. Iflue being joined 
upen the replication, the jury found a verdict for the plaintiff, and 


judgment was given for him. A writ of error being brought, it 
was aſſigned for error, that the iſſue is immaterial ; becauſe it only 


is, whether a demiſe was made by the plaintiff to the defendant at 


a place certain, and upon a day certain, whereas a demiſe at any 


other place, and upon any other day, would have been ſufficient 


to have warranted the diſtreſs of the defendant. It was more- 


over ſaid, that as the merits, namely, whether there was a 
ſufficient demiſe to warrant the diſtreſs, had not been tried, and as 
the trial thereof had been prevented by the bad pleading of the 
plaintiff, who has by the replication made the place and day of the 
demiſe material, neither of which is in ſuch caſe material, he 
ought not to have judgment. On the other fide it was ſaid, that 
this is at moſt only a misjoining of iſſue, which is after a verdict 


helped by the ſtatute of jeofails. 


The opinion of the court was, that this caſe is not within the 
ſtatute of jeofails ; and that, as the merits have not been tried, the 
plaintiff was not entitled to judgment upon the verdict ; but, as it 
2 that the avowry of the defendant was bad, it was holden 
the plaintiff was entitled to judgment upon the declaration which is 


good; and the judgment was affirmed. 


(L) Of a Verdict upon an Iſſue, Part of which is 


inſenſible or inſufficient. 


IF part of an iſſue be inſenſible, the verdict thereupon found, 

notwithſtanding it be a general one, is good; for the court 
will not intend that part of the damages was given for the in- 
ſenſible part. On the contrary the court will, in ſupport of the 


rerdict, intend that no damages were given for that part. 


In an action of aſſumpſit the plaintiff declared, upon the cuſtom 
of merchants, for money due upon a promiſſory note; and he 
likewiſe declared upon an indebitatus aſſumgſit. Iſſue was joined 


upon the plea of nen aſſumpſit, and a general verdict was found for 
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(e) This the plaintiff, It being upon a motion in arreſt of judgment 
inconvenient holden, that a promiſſory note is not within the cuſtom of mer- 
and ill. 2 2 . 2 
founded Chants, it was inſiſted, that the court may after a verdict in- 
rule, that tend, that no damages were given on account of the note. The 
— 2 judgment was arreſted : And by the court As the note 1s not 
counts, en- matter inſenſible, but matter inſufficient in law, the court muſt 
tiredamages, intend that part of the damages was given on account thereof, 


_—_ bag, and if it was given, the verdict is bad (a). 


and the others are not, this ſhall be fatal, upon the fictitious reaſoning delivered in the text, is now fully 
ſettled in civil caſes; though it does not hold in the caſe of criminal proſecutions ; for, when there is a 
general verdict of guilty in an indictment conſiſting of ſeveral counts, if any one of them is good, that is held 
to be ſufficient. Grant v. Aſtle, Dougl. 730. However, though this diſtinction has been made in civil caſes, 
yet if there was only evidence at the trial upon ſuch of the counts as were good and conſiſtent, a general ver. 
dict may be altered from the notes of the judge, and entered only on thoſe counts; but, if there is any evi- 
dence, which applied to the other bad or inconſiſtent counts, (as, for inſtance, in an action for words, 
where ſome actionable words ate laid, and others not actionable, and evidence given of both ſets of words, 
and a general verdiQ,) there, the peſtea cannot be amended, becauſe it would be impoffible for the judge 
to ſay on which of the counts the jury had found the damages, or how they had apportioned them. In 
fuch a caſe, the only remedy is by awarding a wenire de novo. Eddowes v. Hopkins, Dougl. 377.] 


(M) Of a Verdict which does not find all that is in 
Iſſue. 


1 Inſt, 227. FF a verdict only find part of what is in iſſue, it is bad; becauſe 
. — jury have failed in their duty, which was to find all that is 
in iſſue. | | 

hid. In an information for intruding into a meſſuage and a hundred 
acres of land, iſſue was joined upon the plea of not guilty ; the 
jurors found for the plaintiff as to the land, but were filent as to 
the meſſuage. The verdict was holden to be bad. 

Cro, Eliz. In an action of debt the plaintiff declared for ſeven pounds. The 

e defendant pleaded nil debet, and iſſue was joined upon the plea, 

Stanley, The jury found that the defendant owed the plaintiff fix pounds, 
but were filent as to the ſeventh pound. The verdict was upon 
a writ of error holden to be bad. 

3 Leon. 82. In an action of treſpaſs the plaintiff declared for the breaking 

Roſle's cale. of his cloſe, for the beating of his ſervant, and for the carrying 
away of his goods. The defendant pleaded not guilty, and iſſue 
was joined upon the plea. The jury found the defendant guilty 
of breaking the cloſe, but were ſilent as to the beating of the 
fervant and the carrying away of the goods. The verdict was 
holden upon a motion in arreſt of judgment to be-bad ; becauſe 
it does not find all that is in the iſſue, and a venire facias de novs 
was awarded. 

Hardr. 166, The declaration in an action of treſpaſs brought by baron and 

Rochetand feme charged the beating of both. The defendant pleaded not 

is Wife v. . . »» . 
Steedle, guilty, and ifſue was joined upon the plea. The jury found the 
| defendant guilty of beating the feme, but were filent as to the 
beating of the baron. Upon a motion in arreſt of judgment the 
verdict was holden to be bad; becauſe it does not find all that is 


in iſſue, and a venire facias de novo was awarded, 
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ducats into the pro- Sayer, 36. 
im with a robbery, Rex v. 


of the fact, but are ſilent as 2 


giyen, the verdict being in- 


Qion of debt upon a charter-party, by which the de- str. 1089, 


C 2 


ad paid the b. 


J. S. of 


aintiff, at the rate of 
ad had the uſe of the 
pens the jury found, that three 


The judgment was re- 
the court—'There is no difference, as to the 
ueſtion before the court, betwixt the caſe of a verdict upon a 
pecial iſſue and that of a verdict upon a general iſſue ; for the 
jury muſt in either caſe find all that is in iſſue. 
If there are ſeveral counts in a declaration, and the verdict is Salk. 133. 
taken upon only one of the counts, it is good, provided all that is Hill v. 
in iſſue upon that count be found; becauſe every count is to be * 45. 
confidered as a diſtinct declaration. 


If a verdict find all that is in iſſue in one count which is ma- 1 Jag, 22. 
terial, it is good; for, if any thing not material be put in iſſue, 
the verdict is good, notwithſtanding it be ſilent as to that. 

In an action of debt, fox the penalty given for not having ſet ro. Ja. 328. 
out tithes, the plaintiff declared upon a leaſe from 
tithes of the pariſh of A. for the term of fix years, in caſe 
ſhould ſo long live, and continue to be parſon of the pariſh of A. The 
defendant pleaded nil debet and iſſue was joined upon the plea. 
The jury found a leaſe from J. S. of the tithes of the pariſh of A. 
or the term of ſix years, in cafe J. S. ſhould ſo long live; but 
they found likewiſe, that the words and continue to be parſon of the 
pariſh of A. were not contained in the leaſe. 


J. 8. 


Haughton, J. was of 


opinion, that the plaintiff ought not to have judgment: but the other 
Juſtices were of a different opinion; and by them—The leaſe 
found is in ſubſtance the ſame as that which is in iſſue; for al- 
though the words, and continue to be parſon of the pariſh of A., are 
not contained jn the leaſe, they are implied therein. 
moreover ſaid, that the leaſe is only matter of inducement, the 
not having ſet out the tithes being the giſt of the action; for 
which reaſon, as enough is found to ſhew that the tithes were not 
nd that the plaintiff had a right thereto, he ought to have 
Judgment, | 


It was 


In 


fendant had contracted to pay fifty guineas a month for the uſe of de. 
a ſhip, the plaintiff alleged, that five hundred pounds were due to n 
him ſor the uſe of the ſhip for a time therein mentioned. The 
defendant pleaded, that he h. 

fifty guineas a month, for all the time he 
ſhip. Iſſue being joined upon the | 
hundred pounds were due to the plaintiff for the uſe of the ſhip 
but were ſilent as to the reſidue of the five hundred pounds. 
Upon a writ of error it was aſſigned for error, that the verdict 
does not find all that is in iſſue. In ſupport of the verdict it was 
faid, that, as the iſſue 1s ſpecial, and the jury have aſcertained what 
is upon the whole due to the plaintiff for the uſe of the ſhip, no 
other action can be brought for the uſe thereof, for any part of 
the time mentioned in the declaration. 
verſed : And by 


12 Mod, 5. 


the Wheeler v. 


Haydon, 


20 Aeerditt. 


Str. 844, In an indictment which contained three counts, the ſirſt courſt 
345. charged the forging of a certain bond ; the ſecond charged the 
publiſhing of the forged bond by the defendant z the third charged 
the publiſhing of a bond, knowing it to have been forged. The ju 

found, that it was proved, that the defendant did forge the bo 

ſet out in the indictment, and that he did publiſh the ſame; and 
then, without ſaying any thing as to the fact charged in the third 
count, they concluded with ſaying, that if upon this evidence the 
court ſhall be of opinion that the defendant is guilty of the fact 
ja charged, then they find him guilty ; but, if the court ſhall 
= be of opinion that he is not guilty thereof, then they find him 
14 — not guilty. It was ſaid for the defendant, that this verdict is bad; 
Tull becauſe it does not find all that is in iſſue. It was holden, that 
the court is not in this caſe bound by the concluſion of the jury; 
but that, upon what is found to have been proved, it is the ny 
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ji of the court to adjudge the defendant guilty of the forging and | 
0 the publication charged in the two firſt counts, and not guilty as to 
00 the reſidue; and judgment was given accordingly. 
(HH Str, 837, It is ſaid, that the court will never award a venire facias de now a 
10 Ran , in an indictment for a capital offence; although à material fact : 
1 be not found by the verdict. It is likewiſe ſaid, that, if the facts - 
9 found be not ſufficient to warrant a judgment againſt the defend- 
10 ant in an indictment for a capital offence, the court will, provided - 
ml a verdict be ſuiſicient to found a judgment upon, give judgment n 
WW for him; for that no man's life ought to be twice in jeopardy fot i 
10 the ſame offence. 8 
Ie (N) Of a Verdict which finds a Thing that is not h 
Will in Iſſue. 8 1 
Kill 1 Inſt, 227. A Verdidt is not bad, on account of its finding a thing that is 2 
ih not in iſſue, it being a maxim, that tile per inutile non vitia- T 
Wh tur, and the court will, in giving judgment, reject that part of the I; 
Fl verdict which relates to the thing not in iſſue as ſurpluſage; inaſ 
990 much as the jury had nothing to do therewith. P / 
14 6 Rep. 57. If the matter in iſſue be, whether there are aſſets, and the ju 2, 
ky. ops find that there are aſſets beyond the fear, the verdict is neverthele ad 
Ciro. Ja. 55, good; for the court will, in giving judgment, reject the words be- fo 
yond the ſeas as ſurpluſage. q 
Bro, Nugat. If the matter in iſſue be, whether F. 5. died ſeiſed of certain 8 
. premiſes, and the jury, after finding that he did die ſeiſed thereof, 
„6s. find that continual claim has, ſince the death of J. S., been made g 
pl. 68. 32 SM the 
by J. N., the verdidt is nevertheleſs good; for the court, in giving p 
judgment, will not pay any regard to what is found concerning the 4 
continual claim. , g 
Oro. Ja. 40. If in an action upon the caſe for words, the jury, after finding 5 
Sidenham that the defendant ſpoke the words in iſſue, find that he ſpoke bm 
v. Man. 1 thi, 
2 Roll. Abr. ®ther flanderous words, the verdict is nevertheleſs good; for the . 
717. Pl. 4. court will, in giving judgment, reject the ſinding of the other — 


ſlanderous words as ſurpluſage. 


I; ver 


Uerditt, 

In an action of ſcire facias againſt the executor of J. S. the matter 
in iſſue was, whether J. S. had been taken in execution by virtue 
of a capias ad ſatisfaciendym ſet out in the declaration, which iſſued 
upon a judgment obtained by the plaintiff againſt J. 8. The 
jury found, that J. S. was not taken in execution by virtue of the 
capias ad ſatisfaciendum ſet out in the declaration, but that he was 
taken in execution by virtue of an alias capias ad ns, pee which 
iſſued upon the judgment. This was holden to be a verdict for 
the plaintiff: And by the court—As it is found that F. S. was 
taken in execution by virtue of a capias ad ſatisfaciendum which 
iſſued upon the judgment, the word alias, which only ſhews the 
particular ſpecies of capias ad ſatisfaciendum, ought to be rejected 
as ſurpluſage. 

In an action of a/ſirmpſit the jury found a verdict for the plain- 
tiff, and, after aſſeſſing damages to the amount of thirty pounds, 
added the following words, the damages to be paid in dying, if by law 
they may be ſe paid. Theſe words being omitted in the judgmcut, a 
writ of error was brought, and the omiſhon was aſſigned for error, 
The judgment was affirmed: And by the court As the verdict, 
which finds for the plaintiff and aſſeſſes damages, is a complete 
verdict, what is added as to the manner of paying the damages is 
nugatory, and being ſo it is very properly omitted in the judg- 
ment. 

After an indictment found at an aſſize had been moved by cer- 
tiorari into the King's Bench, the defendant pleaded not guilty, 
and iſſue was joined upon the plea by the king's coroner. The 
jury found the defendant guilty of the premiſes, prout the coroner 
has complained againſt him. Upon a motion in arreſt of judgment it 
was faid, that the verdict is bad, becauſe, as the indictment was 
found at an aſſize, the coroner has not complained again/t the defendant ; 
and that the fault is not cured by any of the ſtatutes of jeofails, 
The verdict was holden to be good: And by the court — The ver- 
dict, which finds the defendant guilty of the premiſes, is com- 
plete, and, conſequently, as that which follows concerning the- com- 


plaint of the coroner ought to be rejected as ſurpluſage, it will not 


want the help of any of the ſtatutes of jeofails. 

Upon an iſſue directed out of the court of Chancery the jury 
found a verdict in the following words. Our verdict is, that the 
defendant did not aſſume to the plaintiſf in manner and form as 
in the record is ſuppoſed : but notwithſtanding this, if the two 
witneſſes, J. S. and F. N, have teſtihed the truth, as we think 
they have, then we find, that the defendant did aſſume to re- aſſure 
to the plaintiff ſo much of the land mentioned in the record as 
the defendant had bought of the plaintiff, upon the payment of 
two hundred and fifty pounds by the plaintiff to the defendant 
within three years after the aſſumption; and if the court ſhall 
think ſo, we find for the plaintiff, and afleſs damages to the 
amount of twenty pounds, and coſts to the amount of four 
pounds. The verdict was decreed by the Chancellour to be a 
verdict for the defendant ; and Dyer, J. and 4y/oF#, J. whom he 
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called to his aſſiſtance, and the counſel for both parties, were 
1 4 ſatisfied with the decree, 
Bro. Nugat, If a verdict, after finding the matter in iſſue, find a thing which 
pl. 27+ might have been pleaded in abatement, as oint-tenancy, the ver- 
dict is good; for, as the defendant did not avail himſelf of the 
joint-tenancy, by pleading it in abatement, the court will reject it as 
ſurpluſage. | IT | "FO 
pom %. In an action of waſte the plaintiff declared, that the defendant, 
y's caſe. being ſeiſed in fee of the premiſes on which the waſte was com- 
mitted, had enfeoffed 7. S. to the uſe of the defendant for 
life, with remainder to the plaintiff in fee. The defendant pleaded, 
that the feoffment was to the uſe of himſelf in fee, ab/que hoc, 
that it was to the uſe of himſelf for life, with remainder ts 
the plaintiff in fee. Iſſue being joined upon the plea the jury 
found, that the feoffment was to the uſes mentioned by the 
plaintiff: but they found further, that the eſtate for life . Ae. 
to the defendant was without impeachment of waſte ; and ſub- 
mitted it to the court whether the plaintiff ought to have 
Judgment. Wyndham, J. was of opinion, that the plaintiff ought 
to have judgment; inaſmuch as it appeareth from what is found 
by the verdict, that he had no cauſe of action. But Anderſon, Ch. J. 
odes, J. and Periam, J. were of opinion, that the plaintiff ought 
to have judgment; and by Anderſon, Ch. J. the matter in iſſue is 
found for the plaintiff; and as the defendant did not avail him- 
ſelf of the privilege of being diſpuniſhable of waſte, by pleading it, 
the jury, it not being in iſſue, had nothing to do therewith z for 
which reaſon that which is found concerning it ought to be re- 
ilecked as ſurpluſage. | 
Oro, Car. In an action of aſſumpſit againſt an executor the plaintiff de- 
— EPR clared upon a promiſe of the defendant's teſtator. Iſſue being 
v. Sams, joined upon the plea of non afſumpſit, the jury found for the plain» 
tiff: but they likewiſe found, that the teftator was dead before the 
day on which the promiſe is alleged to have been made. The verdict 
was holden to be good: And by the court—As the jury have 
found for the plaintiff, their finding, that the teſtator was dead be- 
fore the day en which the promiſe is alleged to have been made, ought to 
be rejected as ſurpluſage. 


(O) Of a Verdict which varies from the Iſſue. 


A Verdi which varies from the iflue in a matter of ſub- 
ſtance 1s bad. | 
. What is ſuch a variance betwixt a verdict and the iſſue as will 
make the verdict bad, is beſt to be learned from conſidering the 
determinations upon the point, the principal of which in divers 
aCtions ſhall be mentioned, 


1. In an Action of Aſumgſtt. 


2 Pen Atr, The plaintiff in an action of aſſumpfit declared upon a contract 


vor. pl. ag, by two perſons. Iſſue being joined upon the plea of non aſi = 
e 


Uerdift, 


the jury found, that the contract was made by only one of the 
perſons. This was holden to be a verdiQ for the defendant ; the 
contract found being different from that which is in iſſue. 

The plaintiff in an action of afſumpſit declared upon a promiſe 
by four perſons. The defendants all joined in the plea of non 
aſſumpſerunt infra ſex annos, and iſſue was thereupon joined. The 


jury found, that one of the defendants had promiſed within fix 


years; but they likewiſe found, that the other three had not. It 
was holden, that, as the jury had not found the promiſe which was 
in iſſue, the verdict was for the defendants. 

In an action of aſſumpſit the defendant an adminiſtrator pleaded, 
that three judgments had been obtained againſt him as admi- 
niſtrator to J. S., that thoſe judgments are ſtill in force, and that 
he has aſſets in his hands only to the value of five ſhillings which 
are liable to thoſe judgments. The plaintiff replied, that thoſe 
judgments are kept in force by fraud, and ifſue was joined upon 
the replication, 'The jury found that one of thoſe judgments 
was kept in force by fraud. The verdict was holden to be for 
the plaintiff; And by the comt—As the defendant's plea 
is found to be falſe as to part, the plaintiff ought to have judg- 
ment. 

In an action of afſumpſit the plaintiff declared, that the defend- 
ant was indebted to him in the ſum of twenty pounds, which he 
promiſed to pay upon requeſt. 'The defendant having pleaded 
non afſumpſit, the jury found, that the defendant was indebted to 
the plaintiff in the ſum of ten pounds upon one account, and in 
the ſum of ten pounds upon another. The verdict was holden to 
be bad; becauſe, as the iſſue is joined upon one promiſe and the 
jury have found two promiſes, the variance is in a matter of ſub- 

ance. 

In an action of aſſumpſit it was alleged in the declaration, that 
the defendant, in conſideration that the plaintiff would give credit 
for certain goods to J. S., promiſed to pay for the ſame, when he 
ſhould, after the delivery of any goods, be requeſted ſo to do. 
The defendant pleaded nen aſſiumpſit, and iſſue was joined upon 
the plea, The jury found, that the defendant — to pay 
for the goods, but they did not find that a requeſt of payment had 
been made to him aſter the delivery of the goods. The verdict 
was holden to be bad: And by the court As the duty could not 
in this caſe ariſe until a requeſt was made, the requeſt is ma- 
terial, and, conſequently, as this is not found, the verdict is 


bad. 


It has been heretofore holden, that if the plaintiff in an action 
of aſſumpſit declare upon an indebitatus aſſumpſit, he cannot reco- 
ver a leſs ſum than he declares for. In an action of aſſumgſit the 
plaintiff declared, that the defendant was indebted to him in the 
ſum of fifty pounds, which he promiſed to pay. The jury found, 
that as to forty-ſeven pounds, parcel of the ſaid fifty pounds, the 
defendant had promiſed to pay it, but they likewife found, that as 
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to the reſidue he had not promiſed to pay it. The verdict was 
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- holden to be for the defendant ; becauſe the promiſe found is dif. 


ferent from that which is in iſſue. | 

But, however it may have been heretofore holden, it is at this 
day certain, that the plaintiff in an action of afſumpſit may recover 
a !-{\s ſum than he has declared for, notwithſtanding he have de- 
clared upon an indebitatus afſumpſet, 

And it was in a very late caſe holden, that, although the plain. 
tilF in an action of t bave declared upon an igſimul compu- 
taſſent, he may recover damages to a leſs amount than the balance 
alleged to be due: And by Yates, J.— As the promife upon which 
an action of unit is founded cannot extend further than to 
what is juſtly due, the jury, in aſſeſſing damages, have a power to 
divide the damages alleged in ſuch manner that the plaintiff may 
recover what is juſtly due. 


2. In an Action upon the Caſe. 


In an action upon the caſe the plaintiff declared, that the de- 
fendant, of whom he had bought two oxen, warranted them to be 
ſound, and he alleged that they were unſound. 'Fhe defendant 
pleaded not guilty, and iſſue was joined upon the plea. The jury 
found the defendant guilty as to one of the oxen, and not guilty as 
to the other. Upon a motion in arreſt of judgment it was inſiſted, 
that, as the iſſue is, whether the two oxen warranted to be found 
were unſound, and the verdict finds that only one of them was 
unſound, the plaintiff ought not to have judgment. Judgment 
was given for the plaintiff: And by the court—As the action is 
not in this caſe founded upon the contract, but upon the deceit, 
the verdict is good. 

In an action upon the caſe for a falſe return to a mandamus, the 
plaintiff declared that he was choſen bailiff of the borough of 4. 
upon the firſt day of Ozber in a certain year, which was alleged to 
be the cuſtomary day for chooſing a bailiff. The deſendant pleaded 
not guilty, and iſſue was joined upon the plea. It was proved at 
the trial, that the plaintiff was choſen bailiff upon the twenty- 
ninth day of September in the year mentioned, and that this was the 
cuſtomary day for chooſing a bailiſt. It was objected, that as the 
day, which is in this caſe parcel of the cuſtom, is material, the 
election proved is a different one from that which is in iffue, and 
that for this rcaſon the plaintiff ought not to recover. The ob- 
jection was over- ruled; and by Holt, Ch. J. As the ſubſtantial 
part of the iſſue, namely, whether the plaintiff was elected 
according to the cuſtom, is proved, it is not material whether the 
election was upon the day mentioned in the declaration, or not. 

In an action upon the caſe, in which the declaration charged 
the incloſing of three acres of land, the plaintiff alleged a right of 
common therein as appurtenant to ſixty acres of land, ſixty acres 
of meadow, and eighty acrcs of paſture, The defendant pleaded 
not guilty, and ifſue was joined upon the plea. It being found by 
the jury, that the plaintiff had a right of common in the three 

acres 


Uerditt, 25 


if. ieres of land, as appurtenant to a meſſuage, and ninety aeres 
of land, meadow, and paſture thereto appertaining z and for the 

his refidue, that he had not common ; judgment was given for 
er the plaintiff. A writ of error being brought, it was aſſigned 
le- {or error, that the right of common found by the verdict is dif- 
ferent from that which is in iſſue. The judgment was affirmed x 

in- And by the court The right of common alleged is only matter 
pu- of inducement; the ſubſtantial part of the ifſue being whether a 
ice wrong has been done to the plaintiff by incloſing. If the iſſue 
ich had been, whether the plaintiff's right of common were appurte- 
to nant to fo much land, meadow, and paſture, as is mentioned in the 

to declaration, the verdict would peradventure have been bad: but 
nay it is not material upon the preſent iſſue, whether the plaintiſſ's 


right of common be found preeiſcly as it is alleged or not. 

An action upon the caſe in the nature of a conſpiracy being 2 Roll. Abr. 
brought againit two, they both pleaded not guilty, and iſſue was 708. ph 52. 
joined upon the plea. The jury found only one of the defendants 


de- guilty. The verdict was holden to be good: And by the court 

) be In an action upon the caſe in the nature of à conſpiracy one per- 

ant ſon may be found guilty. 

ury But, if in an action of conſpiracy againſt two iſſue be joined 3A 
y as upon the plea of not guilty, and the jury find only one of them 

ted, guilty, the verdict is bad; becauſe one perſon cannot be guilty 
und of a conſpiracy, 

was 

ent 3. In an Action of Covenant. 

n 18 


The plaintiff in an action of covenant declared, that upon the 2 Roll. Abr. 
ſale of certain land by the defendant to him, which was eſti- 703. Hicks 
mated at a certain number of acres, the defendant covenanted to d 
pay him at the rate of eleven pounds by the acre, for as many 
acres as ſhould be wanting of the number the land was eſtimated 
at; and he alleged, that as many acres were wanting, as did, at 
the rate of eleven pounds by the acre, amount to the ſum of ſeven 
hundred pounds. The defendant pleaded, that there were not ſo 
many acres, wanting, as did, at the rate of eleven pounds by the 
acre, amount to ſeven hundred pounds, and ifſue was joined upon 
the plea. The jury found a general verdict for the plaintiff; but 
they aſſeſſed damages to the amount of only four hundred 
pounds. The verdict was objected to as being variant from the 
:Nue ; but it was holden to be good: And by the court—As the 
deſign of the preſent action was to recover damages, it was en- 
tirely in the breaſt of the jury, notwithſtanding they found all 
the acres to be wanting, to aſſeſs ſuch damages as appeared to 
chem to be reaſonable. 


4. In an Action of Debt. 


In an action of debt upon the 2 & 3E. G. for not ſetting out Cro.Ja.449. 
tythes, the defendant pleaded ni debet ; the jury found the value — 
of the tythes ſubtracted to be leſs than the value alleged in the _ 
acres Plaintiffs declaration, This was holden to be a verdict for the _ 
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tiff: And by the court There is a difference betwixt an action 
of debt founded upon a ſpecialty, or upon a contract, and one 
founded upon a ſtatute giving an uncertain ſum by way of ſeve. 
ralty. In the former caſe the verdict cannot be for a leſs ſum 
than is demanded, unleſs it be found that part of the debt was ſa- 
tisfied : but in the latter caſe, the verdict is good, although a leſs 
ſum than is demanded is found to be due. 

The plaintiff in an action of debt declared for the ſum of 
twenty-four pounds eight ſhillings. The defendant pleaded ui“ 
debet, and iſſue was joined upon the plea. The jury found, that 
the defendant was indebted to the plaintiff in the ſum of twenty- 
four pounds; but they likewiſe found, that he was not indebted 
to him in the further ſum of eight ſhillings, It was holden that 
the plaintiff ſhould have judgment: And by the court The eight 
ſhillings may have been paid. | 

The plaintiff in an action of debt declared for the ſum of 
twenty pounds. The defendant pleaded vil debet, and iſſue was 
joined upon the plea. The jury found, that the defendant was 
indebted to the plaintiff in the ſum of forty pounds. This was 
holden to be a verdict for the defendant. 

In an action of debt brought againſt an executor the plaintiff 
declared for the ſum of twenty pounds, the defendant pleaded 
that he had no aſſets in his hands, and iſſue was joined upon the 
plea. The jury found, that the defendant had aſſets in his hands 
to the amount of forty pounds. This was holden to be a verdict 
for the plaintiff; for, notwithſtanding it vary from the iſſue, the 
ſubſtantial part of the iſſue, namely, whether the defendant 
had aſſets in his hands ſufficient to ſatisfy the plaintiff's debt, is 
found for the plaintiff. 

In an action of debt the plaintiff declared upon a bond dated 
the 25th day of November. The defendant pleaded non ef factum, 
and ifſue was joined upon the plea, The jury found a bond 
dated the 15th day of November. This was holden to be a verdict 
for the plaintiff ; becauſe the ſubſtantial part of the iſſue, namely, 
whether the bond be the deed of the defendant, is found for the 
plaintiff. | 

But it is ſaid in a ſubſequent caſe, that the verdict would in 
ſuch caſe be for the defendant; becauſe the bond found is not 
the bond that is in iſſue ; and the caſe of Lane v. Pledall is ex- 
preſsly denied to be law. It is however in this caſe laid down, 
that, if the jury in ſuch caſe find a bond dated the ſame day as 
the bond upon which the action is brought is alleged to be dated, 
the verdict is for the plaintiff; notwithſtanding they likewiſe find, 
that the bond was dclivered upon a day different from that on 
which it 1s dated. 

The plaintiff in an action of debt declared upon a bond entered 
into by the defendant. The defendant pleaded non eft factum, and 
iſſue was joined upon the plea. The jury found a bond entered 
into by the defendant and J. S. This was holden to be a verdict 


for the plaintiff; for that, as the defendant and 7. S. did * 
c 


Uerdidt. 


keal and deliver the bond, it is the deed of each of them, and con- 
fequently each of them is anſwerable for the whole money there- 
upon due. 

kin an action of debt upon a bond, conditioned for the perform- 
ance of the covenants in an indenture; one of which was that the 
defendant ſhould not cut down trees, the breach aſſigned was cut- 
ting down twenty trees. The defendant pleaded that he did not 
cut down twenty trees, and ifſue was joined upon the plea. The 
jury found, that the defendant did not cut down twenty trees z 
but they found, that he cut down ten. This was holden to be a 
verdict for the plaintiff: And by the court—Although the verdict 
vary from the ifſue; yet, as enough is found to make the de- 
fendant liable to the penalty of the bond, the plaintiff ought to 
have judgment. | ; 

The defendant in an action of debt pleaded payment of the 

money, for which the action was brought, at A. Iflue being 
joined upon the plea, the jury found that the money was paid at 
B. This was holden to be a verdict for the defendant ; for that, 
as the payment of the money is the ſubſtantial part of the iſſue, 
it is not material where it was paid. 


5, In an Action of Ejectment. 


The plaintiff in an action of ejectment declared upon a leaſe 
from two perſons. Iſſue being joined upon the plea of not guilty, 
the jury rd, that the leflors of the plaintiff were tenants in 
common. This was holden to be a verdict for the defendant: 
And by the court—As only one leaſe is declared upon, and the 
rerdict virtually finds two, the eſtates of tenants in common being 
ſeveral, the variance is in a matter of ſubſtance. But it is ſaid, 
that if the jury had found, that the leſſors of the plaintiff were 
coparceners, the verdict would have been for the plaintiff; be- 
cauſe, as two coparceners make only one heir, their joint leaſe is 
as good as the joint leaſe of two joint-tenants would have been. 

If the plaintiff in an action of ejectment declare upon a leaſe 
for a term of years made at a day certain, the term demiſed by 
which is to commence immediately, and the jury find a leaſe for 
the ſame term made at another day, the verdict is for the defend- 
ant, the variance being in a matter of ſubſtance, | 

But, if the plaintiff in an action of ejectment declare upon a 
leaſe for a term of years made the firſt day of May in a certain 
year, the term demiſed by which is to commence at the Michael- 
mas day following, and the jury find a leaſe for the ſame term made 
the firl day of June in the ſame year, the term demiſed by which 
is to commence at the Michaelmas day following, the verdict is 
for the plaintiff; for it is not material upon what day the leaſe 
was in ſuch caſe made, provided it was made before the day on 
which the term was to commence. 

If the plaintiff in an action of ejectment declare upon a leaſe of 
twenty acres, and the defendant who has pleaded not guilty, be 
found guilty as to ten acres, the verdict is good: but it is in — 
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caſe ſaid, that if the defendant had pleaded non dimifit, and the e 
defendant had been found guilty as to ten acres, the verdict would f 
have been bad. : | 
2 Roll. Abr. And it is in a ſubſequent caſe laid down, that the plaintiff would 1 
703. Brown in ſuch caſe be entitled to judgment as to ten acres, notwith- ; 
= —_— ſtanding the defendant had pleaded non dimiſit. ; 3 

i, 43 Eliz. 

LE 2Roll.Abr, But in a ſtill later caſe it is laid down, that the plaintiff would - 
=_ 720. Brown not in ſuch caſe be entitled to judgment; for that, as the leaſe tr 
1 3 found is not that on which iſſue is joined, the variance is in a * 
60 0 3 Ja. 1. matter of ſubſtance. ä 77 
MN 2 Roll. Abr. If the plaintiff in an action of ejectment declare upon a leaſe of or 
"l Jen N a houſe, and the jury find, that only part of the houſe is built upon m 
bl I $3. the land of the plaintiff, he ſhall have judgment for that part. w. 
N Cro. Elis. The plaintiff in an action of ejectment declared upon a leaſe of by 
10 13. * a hundred acres of land. The jury found the defendant guilty as th 
001108 * forty acres, and as to the reſidue not guilty. The verdict was - 
il holden to be good. da 
10 1 Sid. 229. The plaintiff in an action of ejectment declared upon a leaſe of if 
HW NN Ablett v. a fourth part of a fifth part of a field. The jury found the de- th. 
0 skinner. fendant guilty as to a third part of a fourth part of a fifth part. ba 
1 The verdict was holden to be good. And by the court The jury 
1 0 may always find the defendant in an action of ejectment guilty * 

as to ſo much as the plaintiff proves a title unto: but the reporter {cr 
; ſubjoins a query, In what manner the writ of poſſeſſion is in ſuch ler 
| caſe to be executed? 6 
"hi n 
[ji 


MS. Rep. The plaintiff in an action of ejectment declared upon a leaſe of 
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Burgeſs v. a moiety of certain premiſes. The jury found the defendant guilty pla 


— 


[ 

i” 
. WS 
Mp4 
. 
6 ith 
1 
1 
{ 

. 


becauſe the whole of the title to diſtrain alleged by the avowant, ente 
a every 


1 — as to a third part of the premiſes. In order to arreſt the judg- * 
"hu in B. R. ment it was ſaid, that the verdict is bad; becauſe it does not find 1 
. I. Burr. the defendant guilty as to all that the plaintiff has declared for. ſet 
WE: 326. 8. C-] The rule for arreſting the judgment was diſcharged : And by Lord of 
{WR Mansfield, Ch. J. — There feems to be no good reaſon, why the plain- add 
Wilt tiff in an action of ejectment ſhould not recover that part of what _ 
163 he has declared for to which he proves a title; and it is laid down bee 
Wal. in 1 Sid. 229, that he may recover ſuch part. bee 
„ Lateh, 61. If an action of ejetment be brought againſt a huſband and his had 
1. nr wife, and only one of them be found guilty, the verdict is good. rig! 
Wilt 6. In an Action of Replevin. 

| N Cro. Eliz. The defendant in an action of replevin alleged, that the plains I 
19/0 79% 1% tiff held land of him by fealty, ſuit of court, and the yearly rent _ 
1 Yelv, 148. of three ſhillings and four pence; and he avowed the taking far vine 
1 0 rent in arrear. The plaintiff traverſed the holding alleged by the ales 
| 0 defendant, and iſſue was joined upon the traverſe. The jury found, SIN 
{wu that the plaintiff held of the defendant by fealty, and the yu and 
1 rent of three ſhillings and four pence; but that he did not hol plan 
11 | by ſuit of court. This was holden to be a verdict for the plaintiff; Ii 
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In an action of replevin the defendant, a commoner, avowed Hob. 72. 


the taking of cattle damage-feafant upon the eleventh day of April = * 
in a certain year. The plaintiff replied, that Williams, another 
commoner, had upon the thirtieth day of March in the ſame year 
demifed his right of common to the plaintiff, to be holden by him 
from the twenty-fifth day of the ſaid March for one year. The 
defendant traverſed the demiſe, and iſſue was joined upon the 
traverſe. The jury found a demiſe from Williams to the plaintiff, 
made the twenty-fifth day of March. in the fame year, by which 
Williams had demiſed his right of common to the plaintiff for 
one year from thence next enſuing. In order to arreſt the judg- 
ment it was infiſted, that the demiſe found is different from that 
which is in iſſue: but judgment was given for the plaintiff. And 
by the court—The ſubſtantial part of the iſſue, namely, whether 
the plaintiff had at the time of taking his cattle a right of com- 
mon under a demiſe from Williams, is found for him; and the 
day of making the demiſe is not material. The reporter adds, that, 
if the jury had found any other right of common in the plaintiff 
than under a demiſe from Williams, the verdict would have been 
bad. 


The defendant in an action of replevin avowed the taking of 5 Rep. 78. 


7. In an Action of Treſpaſs, 


cattle damage-feafant. In bar of this avowry the plaintiff pre- Gray's caſes 
ſcribed for a right of common. Iſſue being joined upon the pre- 
ſcription, the jury found, that the plaintiff had a right of common; 
but they likewiſe found, that he ought to pay yearly for the ſame 
a hen and five eggs. This was holden to be a verdict for the 
plaintiff; for that, as the payment is not parcel of the preſerip- 
tion, but a collateral recompence, for which the perſon to whom 
it is due has a remedy, it was not neceffary for the plaintiff to 
ſet out, that he was liable to .he payment, his title to the right 
of common being complete without ſetting this out: but it is 
added, that if the jury had found, that the plaintiff had a right of 
common upon paying a hen and five eggs, the verdict would have 
been for the defendant ; becaufe, as the payment would then have 
been parcel of the prefcription, the plaintiff would not, in caſe he 
had omitted to ſet this out, have ſhewn a complete title to the 
right of common. 


In an action of treſpaſs the plaintiff declared, for the-threſhing 2 Roll. Abr. 


and carrying away of twenty buſhels of barley. The defendant 703 · Pl. 13. 
having pleaded not guilty, the jury found him guilty of carrying 

away the barley, but not of threſhing it. This was holden to be 

a verdict for the plaintiff, And by the court—Torts are ſeveral, 

and the carrying away of the barley was a tort, for which the 

plaintiff is entitled to recover damages. 


In an action of treſpaſs the plaintiff declared for breaking and Cro. Elia. 


entering his cloſe, The defendant haying pleaded not guilty; 


170. Def 
the v. Coke. 
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703. pl. 20. 
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2 Roll. Abr, jury found, that the treſpaſs was committed in the cloſe, and that 


one acre of the cloſe was in the poſſeſſion of the plaintiff : but the 
likewiſe found, that a larger part of the cloſe was in the poſ⸗ 
ſeſhon of the defendant, and that a till larger part thereof was in 
the poſſeſhon of J. S. This was holden to be a verdict for the 
plaintiff. And by the court—As it is found, that the trefpaſs was 
committed in the cloſe, and that part of the cloſe was in the poſ- 
ſeſſion of the plaintiff, he is entitled to recover damages. 

In an action of treſpaſs the plaintiff declared far breaking his 
cloſe, and for eating his graſs with divers cattle, to wit, with horſes, 
oxen and cows, 'The defendant having pleaded not guilty, the 
jury found him guilty of breaking the cloſe and eating the graſs 
with divers beaſts; and judgment was given for the plaintiff. A 
writ of error being * it was aſſigned for error, that it is 
not ſound, that the graſs was eaten by the beaſts of any of the 
kinds mentioned in the declaration. The judgment was athrmed. 
And by the court — The ſubſtantial part of the iſſue, namely, 
whether the graſs of the plaintiff was eaten by divers cattle of the 
defendant, is found; and it is not material of what kind the beaſts 
were. 

In an action of treſpaſs againſt J. S. and J. N. the plaintiff de: 
clared for taking his gun. The defendant J. S. pleaded, that the 
plaintiff made an aſſault upon A. B. with the gun, and that there- 
upon he, in order to keep the peace and preſerve the life of A. B. 
took the gun. The defendant 0 N. pleaded not guilty. Iſſues 
being joined upon both pleas, the jury found the iſſue upon the 
firſt plea for J. S., but they found J. N. guilty. In order to arreſt 
the judgment againſt J. N. it was inſiſted, that, as the firſt iſſue 
is found for J. S., there ought not to be judgment againſt J. N. 
Judgment was given againſt him. And by the court — As 7 N. 
is found guilty, the court, rather than ſuffer him to ayail him- 
ſelf of the plea of juſtification found for J. S., will intend that the 
taking of the gun by J. N. was at another time, But it is ſaid, 
that if J. S. had pleaded a giſt of the gun by the plaintiff, and 

N. had pleaded not guilty; and the iſſue upon the plea of 
J. S. had been found for him, there could not have been judg- 
ment againſt 7. N. notwithſtanding the iſſue upon the plea of not 
guilty had been found againſt him ; becauſe it would then have 
appeared to the court, from the finding of the iſſue upon the plez 
pf J. S., that the plaintiff had no cauſe of action. 


8. In divers other Actions. 


In an action of account the defendant pleaded, that he had ace 
counted before J. S. and J. N., auditors aſſigned by the plaintiff, 
Iſſue being joined upon the plea, the jury found that the defend- 
ant had agcounted before J. S. only, This was holden to be a 


_ verdict for the defendant. And by the court -The ſubſtantial 


part of the iſſue, namely, whether he had accounted to an auditor 


aſſigned by the plaintiff, is found for him. 
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In an aſſize of darrein preſentment the demandant alleged, that 
the avoidance of the church was by deprivation of the laſt in- 
cumbent. Iflue being joined upon 1 allegation, the jury found, 
that the avoidance of the church was by the death of the laſt in- 
cumbent. This was holden to be a verdict for the demandant, 
And by the court—The avoidance of the church is the ſubſtan- 
tial part of the iſſue, the manner of avoiding” being only a cir- 
cumſtance. 

In a writ of ſecond deliverance the plaintiff made title under a 
deed of feoffment to A. and B. to his uſe. The defendant tra- 
verſed, that the deed of feoffment was to the uſe of the plaintiff, 
and iſſue was joined upon the traverſe. The jury found a deed of 
feoffment to A., B., and C., to the uſe of the plaintiff. This was 
holden to be a verdict for the plaintiff. And by the court The 
ſubſtantial part of the iſſue is, whether a deed of feoffment was 
made to the uſe of the plaintiff, which being found, it is not ma- 
terial whether the number of the feoffees was two or three. 

In a ſuit upon a writ of prohibition the plaintiff alleged a ma- 
dus. The defendant pleaded, that there is not ſuch a modus as 
the plaintiff has alleged. Ifſue being joined upon the plea, the 
jury found a modus different from that alleged by the plaintiff, 
and a conſultation was prayed. It was holden, that a conſulta- 
tion ought not to be awarded. And by the court—As the jury 
have found, that there is a modus, the defendant ought not to be 
ſuffered ta ſue in the ſpiritual court for tythes in kind, 


9. In a criminal Proſecution, 


In an indictment for murder, the jury, provided they are ſatiſ- 
fied the killing was not of malice afore-thought, may find the 
priſoner guilty of manſlaughter; for the killing is the ſubſtantial 
part of the iſſue. 

It is ſaid to be uſual, to prefer two indictments againſt a perſon 
guilty of homicide by ſtabbing, one upan the ſtatute againſt ſtab- 
bing, and another for murder, that, in caſe the evidence be not 
ſufficient to convict the priſoner of murder upon the former in- 
dictment, he may be convicted of manſlaughter upon the latter. 

But it is in other books laid down, that the perſon indicted 
upon the ſtatute againſt ſtabbing may, upon this indictment, be 
found guilty of manſlaughter ; for that the killing is the ſubſtan» 
tial part of the iſſue. | 
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1 Inſt. 282. 


Noy, 93. 
Dicke? 5 
Mollard, 


1 Ventr. 33. 


Anon, 
[1 Term 


Rep. 427. 


Brock v. 


Richardſon, 


8. P.] 


Foſt. 299. 


H. P. C. 58. 


1 Jo. 433. 


Kel. 132. 


It was charged in an indictment for murder, that Mackally the 9 Rep. 63. 


priſoner did feloniouſly wound Richard Fell, and that he died of 
the wound. The jury found, that Mackally did give a wound to 
Richard Fell, together with the circumſtances which attended the 
giving of it, and that he died of the wound ; and they concluded 


their verdict in theſe words: If upon the whole matter the court 


„ ſhall be of opinion that the killing was murder, then we find 


* Mackally guilty of murder in the manner it is charged in the in- 


dictment.“ An exception was taken, that, as the jury had not found 
that Mackally did feloniouſly wound Richard Fell, the court could 
| not 
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not adjudge that the wounding was felonious. The exception wag 
not allowed. And by the court—The jury may in any caſe find 
the fact with its circumſtances, and ſubmit the law ariſing there · 
upon to the conſideration of the court. In the preſent caſe the 
jury have moreover virtually found, that the wounding was ſelo- 
nious; for they ſay, that, if upon the ⁊ubole matter the court ſhall be 
of opinion that the killing was murder, then aue find Mackally guilty 


F murder in the manner it is charged in the indictment. The conſe. ' 


uence is, that as the court have adjudged the killing to be mur- 
er, the jury have found ackally guilty of murder in the manner 
it is charged in the indictment z and it is therein charged that the 
wounding was felonious. 
2Roll. Abr. In an information againſt J. S. and F. N. the engroſſing of a 
707. Pl. 48. thouſand quarters of corn was charged. The defendants having 
both pleaded not guilty, the jury found that J. S. had engroſſed 
ſeven hundred quarters of corn. The other defendant J. N. was 
found not guilty. It was holden, that judgment ſhould be given 
againſt J. S. becauſe the information is for a tort, and torts are 
ſeveral. | 


P) Of a Verdict where the Words Modo et Forma 
are contained in the Traverſe upon which Ifſue is 
Joined, 


2 Roll, Abr. II iſſue be joined upon a traverſe in which the words modo et 

708. pl. 53. ® forma are contained, ſome circumſtances, that would not other- 
wiſe be ſo, are by theſe words made material, and muſt be found 

by the verdict. 

x Inſt, 281. If a feoffment by deed be traverſed, and the words modo et 
2rma be contained in the traverſe, and the jury find a feoffment 
without deed, the verdict is bad; the words mods et forma being 
in this caſe effential to the iſſue. 

2 Roll. Abr. In an action of debt the plaintiff declared, that the defendant 

702. pl. 2. vas indebted to him in the ſum of forty ſhillings for a horſe ſold. 
The defendant pleaded ni debet modo et forma, and iſſue was joined 
upon the plea. The jury found, that the defendant was indebt- 
ed to the plaintiff in the ſum of forty ſhillings for two horſes fold, 
The verdict was holden to be bad; becauſe the contract found 
is different from that upon which iſſue is joined. 

2 Roll. Abr. In an action of replevin the defendant avowed the taking as 4 

709. Pl. 61. giſtreſs for rent in arrear, and made title in himſelf to diſtrain, by 
virtue of an abſolute deviſe from J. S. to him of the place in which 
the diſtreſs was taken. The plaintiff replied, that J. S. did not 
deviſe to the defendant modo et forma as he has alleged, and iſſue 
was joined upon the replication. The jury found a deviſe from 
J. S. to the defendant upon a condition precedent ; and they alſo 
found, that the condition was performed at the time the deviſe 
was pleaded. The verdi&t was holden to be for the plaintiff. 
And by the court —As the deviſe to the defendant is conditional, 


and not abſolute, it is not ſuch a deviſe as he has alleged, 


Uerditt. 


A deviſe by 5 S. of certain premiſcs to J. N. in fee havi 
been pleaded, the plaintiff replied, that J. S. did not deviſe 

et forma as the defendant has alleged. Iſſue being jqined upon 
the replication, the jury found, that J. S. deviſed the premiſes to 
A. for a term of years, with remainder to F. N. in fee, and that 
the term was ſubſiſting. It was holden, that, as the deviſe found 
is ſubſtantially different from that on which the iſſue is joined, 
the one being a deviſe of an eſtate in poſſeſhon, the other a deviſe 
of an eſtate in remainder, it is not ſuch a deviſe as the defendant 
has alleged. | 

Upon conſidering the caſes already cited it will appear, that 
the circumſtances traverſed by traverſers in which the words mods 
zt forma were contained were holden to be material, becauſe they 
were eſſential to the ifſues : from whence it may be fairly inferred, 
that the verdict was not in any one of the caſes holden to be bad, 
merely becauſe the words modo et forma were contained in the tra- 
verſe upon which it was joined, but becauſe the jury had not 
found a circumſtance, which was eſſential to the iſſue. 

It will appear from ſome other caſes which ſhall be mentioned, 
that, although the words modo et forma are contained in the traverſe 
upon which iſſue is joined, the materiality of what is traverſed 
very ſeldom depends upon theſe words. 


It is in one book laid down generally, that, although the words f 16. 281. 


modo et forma are contained in the traverſe upon which ifſue is 
joined, it is not neceſſary, that the verdict ſhould find every cir- 
cumſtance which is traverſed ; for that, if all the material circum- 
{tances of the iſſue are found, it is not neceſſary that any immate- 
rial circumſtance ſhould be found. | 
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1 Jon. 2 
2 70 


Nudigate. 


If a man bring a writ of entry in caſ# proviſo upon the aliena- pig. 


tion of tenant in dower to his diſheriſon, and allege an alienation 
in fee; and the tenant plead, that ſhe did not alienate nude et 
forma, and iflue be joined upon the plea, and it be found by the 
jury, that the tenant did alienate in tail or for life, the demandant 
ſhall recover, notwithſtanding the alienation was not ſuch an alien- 
ation as is alleged; becauſe, as the ſubſtantial part of the iſſue, 
namely, whether the tenant did alienate to the diſheriſon of the 
demandant, is found, the manner of alienating is not material. 


In an action of treſpaſs the plaintiff declared for the taking of 1 Int. 282. 


his goods upon a day certain, and at a place certain. 'The de- 
tendant pleaded not guilty modo et forma as the plaintiff has alleged, 
and iſſue was joined upon the plea. The jury found the defend- 
ant guilty upon another day, and at another place. The verdict 
was holden to be good; becauſe the ſubſtantial part of the iſſue, 
namely, whether the goods were taken, is found, and neither the 
day when, nor the place where, they were taken is material. 


In an action of treſpaſs quare clauſum fregit the defendant juſ- Moor, 864, 
tified under a right of common in the /xcus in quo, from the day Thorow- 


of Pentecoſt in every year te a day certain in the fame year. 


Vs 


unſon. 
The plaintiff traverſed that the defendant had a right of common Roll. Abr. 


modo et forma as he had alleged, and iſſue was joined upon the —_ Pl. 55 


traverſe. The jury found, that the defendant had a right of com- 
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mon upon the day of Pentecoſt in every year, and from the d 


next thereunto, until the day certain in the ſame year mentio 

in his plea. This was holden to be a verdict for the defendant; 
becauſe the ſubſtantial part of the iſſue, namely, whether he 
had a right of common at the time the treſpaſs is charged, is 
found; and it is not neceſſary that the title of the defendant to 
the right of common ſhould in ſuch caſe be found preciſely as 
it is ſet out. But it was in this caſe agreed, that if a man bring 


an aſſize of right of common, it is neceſſary to ſet out a title 


Dyer, 75+ 


Brugis v* 


thereto, and that this muſt be found preciſely as it is ſet out; for 
that the demandant is not in ſuch caſe entitled to recover, unleſs 
it be found by the jury, that he has the very title to the right of 
common which is ſet out. 

In an action of treſpaſs the plaintiff declared for breaking his 
houſe and taking his goods. The defendant pleaded, that the 
houſe is holden of him, as of his manor of A., by homage, fealty, 
eſcuage, ſuit of court, and the yearly rent of one pound of cum- 
min ſeed, and that he entered the houſe and diſtrained the goods 
for three years' rent in arrear. The plaintiff replied, that the houſe 
is holden of J. S. as of his manor of B., ab/que hoc that it is 
holden of the defendant modo et forma as he has alleged. Iſſue 
being joined upon the replication, the jury found, that the houſe is 
holden of the defendant, as of his manor of A., by homage, 
fealty, and the yearly rent of one pound of cummin ſeed, and 
not otherwiſe. This was holden to be a verdict for the defend- 
ant: and by the court—Notwithſtanding the verdict does not find 
the holding to be preciſely as the defendant has alleged, it finds 
the ſubſtantial part of the iſſue, that the houſe is holden of the 
defendant ; which, although it would not have been ſufficient 
finding in an action of replevin, is ſo in the preſent action, wherein 
the defendant is charged as a wrong-doer, 

The declaration in an aCtion upon the caſe charged the ſpeak- 
ing of the following words, There is a great neſt of thieves at Pit- 
ton, and Sir John Brugis is the maintainer of them, and he is a 

Arong thief himſelf. The defendant traverſed the ſpeaking of the 
words modo et forma as the plaintiff has alleged. Iſſue being 
Joined upon the traverſe, the jury found, that the defendamt ſpoke 


all the words charged, except the word rang, and aſſeſſed da- 


Cro. Ja. 407» 
Sidenham 
Ye Man, 


mages for the plaintiff, Upon a motion in arreſt of judgment it 
was inſiſted, that, as all the words charged are not found to have 
been ſpoken by the defendant, the plaintiff ought not to have 
23 but judgment was after deliberation given for the 
laintiff, 

: In an action upon the caſe the plaintiff charged the ſpeaking ot 
the following words, 7 Sir John Sidenham might have his 9way 
he would kill the king. The defendant traverſed the ſpeaking ot 
the words modo et forma as the plaintiff has alleged. Iſſue being 
Joined upon the traverſe, the jury found, that the defendant ſpoke 
the following words, 1 think in my conſcience if Sir John Sidenham 
might have his wway he would kill the king. Haughton, J. was ol 
opinion, that as the jury have found other words as well as thoſe 
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charged, the verdict is for the defendant : but Montague, Ch. J., 
Croke, J., and Dodderidge, J. were of opinion, that as the words 
charged are all found, and the other words found do not alter 
the ſenſe or take off the force of the words charged, the verdict 
is for the plaintiff; and judgment was given for him. A writ of 
error being brought in the Exchequer-chamber, Hobart, Ch. J. of 
the Common Pleas, Wynch, and Denham were of opinion, that, as 
the manner and form of ſpeaking the words is traverſed, and they 
are not found to have been ſpoken preciſely as they are charged, 
the verdiCt is for the defendant: but Tanfield, Ch. Bar., War- 
burton, Bromley, and Hutton being of a different opinion, the judg- 
ment of the court of King's Bench was affirmed. 


(Q) Of a Verdict which does not find the Matter 
in Iſſue with Certainty. 


1 an action of ejectment for a meſſuage, the jury found the Mar. 97. 
defendant guilty as to ſo much of the meſſuage as ſtands upon 2 850 

a certain bank. The verdict was holden to be bad, becauſe it is 

uncertain: and by the court—Although a verdi& which finds the 

defendant guilty as to part of what is demanded in ejectment 

may be good, it can only be ſo where the defendant is found 

guilty as to a certain part; becauſe, if the verdict do not find 

fomething in certainty, the court cannot give judgment ; for the 

maxim 1s oportet quod res certa deducatur in judicium. | | 

In an action of dower the tenant pleaded, that the huſband of 2 Roll. Ayr, 
the demandant was never ſciſed of the premiſes of which ſhe 694. U. 
demanded dower. Iſſue being joined upon the plea, the jury?! * 
found, that the huſband was ſeiſed of the premiſes, except ſo 
much thereof as belonged to J. S. The verdict was holden to 
be bad; becauſe, as it does not appear what part of the pre- 
miſes did belong to J. S., the court cannot tell of how much to 
give judgment. | 

In an aſſize the demand was of an arrear of a rent-charge of Cro. Car, 
twenty pounds deviſed to the demandant. The jury found, that fis v, 
the rent charge was in arrear for the term of thirty years; but price, 
they did not find when the deviſor died. The verdict was upon 
a writ of error holden to be bad; becauſe, as the time of the de- 
viſor's death is not found, it does not appear at what time the 
thirty years ended, for which the rent-charge is found to be in 
arrear. 

In an action of debt the plaintiff declared for divers ſums of Cro. Ja. 
money, amounting the whole to forty pounds. Iſſue being joined 2 5 
upon the plea of nil debet, the jury found, that the defendant was Middleton 
indebted to the plaintiff in the ſum of thirty pounds, but that 
the reſidue of the forty pounds was not due to the plaintiff. 
Judgment being given for the plaintiff, it was upon a writ of 
error holden, 4. as the verdict does not find in which of the 
particular ſums the defendant was indebted to the plaintiff, he 
dught not to haye had 8 7 becauſe, as it is * 

2 or 


Noy, 125. 
Wink ſv orth 
v. May, 
Mar. 97. 


Keb. 835. 
Duke of 
Norfolk v. 


Jchaſon. 


14 Mod. 
361. Anon. 


Uerdidt. 
for which of the ſums the judgment was given, the defendant 
can never know now to plead the judgment in bar, in caſe another 
action ſhould be brought for any of the ſums; and the judgment 
was reverſed. i O 

It appears from the caſes already cited, that the verdicts therein 
were 8 to be bad; becauſe they were uncertain as to ſome- 
thing which was material to the giſt of the action; and it may be 
inferred from the following caſes, that if the thing, as to which a 
verdict is uncertain, be not eſſential to the iſſue, the verdict is, 
notwithſtanding ſuch uncertainty, good. 

In an action of treſpaſs quare clauſum fregit the declaration 
charged, that the trefpaſs was committed in a certain acre of 
land, of which the abuttals were ſet forth. Iſſue being joined 
upon the plea of not guilty, the jury found the defendant guilty of a 
treſpaſs in one half of the acre, and aſſeſſed damages for the 
plaintiff; but they did not find in which half the treſpaſs was 
committed. The verdiCt was holden to be certain enough: and 
by the court—As damages are to be recovered in this action, and 
not the land itſelf, the plaintiff may recover damages for a treſ- 
paſs in one half of the acre, and it is not material in which half 
it was committed. 

In an action of debt upon the 1 Fa. 1. c. 22, for felling oaks 
at a time prohibited, not guilty was pleaded, and iſſue was joined 
upon the plea. The jury found, that the defendant had felled 
ten oaks, and that the value of each was fix ſhillings and eight 

ence, Upon a motion in arreſt of judgment it was inſiſted, 
that the verdict is bad; becauſe the jury have not added the 
ſums together and found a preciſe ſum. The verdict was holden 
to be good: and by the court—If the defendant had pleaded nil 
debet the verdict would have been bad, for want of having found 
a preciſe ſum to be due; but it is not neceſſary, that a preciſe 
ſum ſhould be found to be due, where the plea in an action of 
debt is not guilty, 

An indictment was found againſt a perſon for exerciſing a 
trade unlawfully for the ſpace of three months, to wit, from a 
day certain to a day certain, Iflue being joined upon the plea of 
not guilty, the defendant was found guilty as to one month with. 
out ſaying which, and not guilty as to the two other months. 
Upon a motion in arreſt of judgment it was inſiſted, that 
as it does not appear for which of the three months the de- 
fendant is found guilty, he cannot plead a eonviction upon this 
indictment in bar of a ſecond for the ſame offence. The verdict 
was holden to be certain enough : and by the court—If a ſecond 
indictment ſhould be found againſt the defendant, he may plead 
a conviction upon the firſt indictment for one month, and tra- 
veyſe his having been guilty any other month, 


Uerdift, 


(R) Of a Verdid which does not find the Matter 


in Iſſue expreſsly. 


THE matter in iſſue was, Whether J. S. had reſigned a cer- 
tain benefice to a certain biſhop, The jury found an inſtru- 
ment under the ſeal of the biſhop, upon which there was an in- 
dorſement, that J. S. had reſigned the benefice to the biſhop, 
and that he had accepted the reſignation. The verdict was 
holden to be bad z becauſe it does not find expreſsly that J. S. 
had reſigned the benefice. | 

An eſtate having been granted by copy of court roll to three 
perſons for their lives, the matter in iſſue was, Whether a heriot 
was, by the cuſtom of the manor, due upon the death of one of 
the three perſons. The jury found, that the cuſtom of the manor 
did not warrant the granting of an eſtate for three lives. The 
verdict was holden to be bad; becauſe it only finds argument- 
atively that a heriot ought not to be paid; whereas it is the duty 
of the jury to find the matter in iſſue expreſsly. 

If the matter in iſſue be whether an eſtate may by the cuſtom 
of a manor be granted by copy of court roll for two lives, and the 
jury find, that an eſtate may by the cuſtom of the manor be 
granted for three lives, the verdict is bad; becauſe it is only ar- 
gumentative to fay, that, inaſmuch as a greater eſtate may by the 
cuſtom of the manor be granted, a leſs one may. 

In an action of aſump/it the plaintiff declared, that the defend- 
ant in conſideration of four pence promiſed to give the plaintiff 
forty pounds. Iſſue being joined upon the plea of nen afſumpſit, 
the jury found a ſpecial verdict in theſe words, “ If the law will 
« that the jury ſhall give damages to the amount of forty pounds, 
e then they aſſeſs damages to that amount: but, if the law will 
« that the jury may give damages as they pleaſe, then they aſſeſs 
« damages to the amount of three pounds and no more,” The 
verdict was holden to be bad; becauſe the jury have not aſſeſſed 
any damages expreſsly. ; 

If the matter in iſſue be, whether a thing is fraudulent, the 
court will never conclude that it is ſo, however ſtrong the circum- 
ſtances of ſraud found by the jury are. 

In an action of trover the court will never intend, that the de- 
fendant is guilty of a converſion, unleſs it be expreſsly found that 
he is, however ſtrongly the circumſtances found by the jury may 
tend to ſhew that he is guilty. 

The court will never intend, from any evidence or circum 
ſtances found by the jury, that the defendant in an indictment is 
guilty of the offence therein charged, unleſs the jury expreſsly 
find him guilty, 
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No 147. 
2 


8 
Foaves. 


2 Roll. Abr. 
693. 8. pl. 1. 


2 Roll. Abr. 
693. % pl. 2. 


2 Roll. Abr. 
695. pl. 6. 


Cro. Car. 
$50, Crifp 
v. Pratt. 


2 Mod 244, 
245. Mitres 
v. Solebay. 

10Rep. 57. 


12 Mod. 
628. Rex v. 
Plummer. 


43 Aerditt. 


(S) Of a Verdict which finds a Matter in a Foreige 
County. 


Bro.Attaint. IF the venue in an action for a tranſitory treſpaſs be laid in the 
pl. 204+ county of A., a jury of the county of A. may find a verdi& 
in the action; notwithſtanding it appear in evidence, that the tref. 
paſs was committed in the county of B. But it is added, that they 
are not bound to find a verdict. | 
s Rep. . The latter part of the doctrine of this book is in another book 
Dowdales expreſsly denied to be law; and it is in the latter laid down, that, 
although a venue muſt in every action be laid in ſome place, the 
place is not material in an action for a tranſitory treſpaſs z and 
that the jury of the county where the venue in an action for ſuch treſ- 
| paſs is laid are bound, under the penalty of an attaint, to find the 
defendant guilty, although it appear in evidence, that the treſpaſs 
was committed in another county. 
15¹4. In an action of debt againſt an executor he pleaded plene admi- 
niſlravit. The plaintiff replied, that the executor had aſſets at 
Exeter in the county of Devon. Iſſue being joined upon the re- 
' plication, the jury found, that the defendant had aſſets in Ireland, 
This was holden to be a verdict for the plaintiff: and by the 
court It is uſual for merchants to have great part of their goods 
in foreign parts, and God forbid that ſuch goods ſhould not be 
liable to their debts in ZErgland, 
ial Bro. Verd. It is in the general true, that the jury ought to find every local 
wt - I . Abr. matter in its proper county. 
688, M. pl. 1. 


GRep. 47, But, if an action be brought for a local matter in the county of 
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Dowdale's H., and the defendant, by pleading a releaſe in the county of B., = 
caſe, Bro, . . . 212 th 
Damsge, Make it neceſſary, to try the iſſue concerning the validity of the k 
pl. 33. releaſe in the county of B., the jury of the county of B. may : 
pl- 103 aſſeſs damages for the local matter in the county of A., it being a N 
1.118. maxim of law, that multa conceduntur per obliguum que non cotices _ 
2 Roll. Abr. duntur per directum. pl 
687. pl. 1. er 
If in an action brought in the county of A. the general iſſue of 
be pleaded, the jury of the county of A. may find a local matter Pd 
in any other county, provided the matter be incidental to the TD 
iſſue joined in the county of A. fin 
2 Roll. Abr. In an action of debt upon the ſtatute againſt bargaining for dic 
688. Pike pretended titles, the bargain was alleged to have been made in the be 
= 97 county of Norfolk; but the land bargained for was in the count) wi 
| of Suffolk. The defendant pleaded il debet, and ifſue was joined bu 
15 upon the plea. It was holden, that the jury of the county of . 
44 Nor folk, who tried the iſſue, might find the value of the land; an 
1 N becauſe the value thereof is incidental to the iſſue. * 
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6 Rep 4j. If in an action of debt brought in the county of A. againſt an 
Dondale's heir he plead riens fer deſcent, and iſſue be joined upon the mY t | 
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the jury may find aſſets per deſcent in any county; becauſe the 
heir is anſwerable for all det per deſcent. ; 

In an action of detinue for a releaſe made in the county of A., Bro. Da- 
the plaintiff alleged, that, by reaſon of the detention of the re- [= cog 
leaſe, he loſt lands in the county of B. The defendant pleaded |, .x. 
non detinet, and iſſue was joined upon the plea. It was holden, 
that the jury of the county of A., who tried the ifſue, might aſſeſs 
damages to the value of the land : and by the court—As the loſs 
of the land is laid in aggravation of damages, it is incidental to 
the iſſue. 

There ſeems to be good reaſon, that the jury, who try an iſſue, 2 Roll. Abr. 
ſhould in every caſe aſſeſs damages for a matter in a foreign 688. T pl. 3. 
county, which is laid in aggravation of damages, notwithſtanding 
the matter be local; otherwiſe a writ muſt go to a jury of the 
foreign county to inquire of the damages in that county, which 
would not be ſo proper; becauſe a jury are not liable to an 
attaint, for a falſe verdict upon a writ to inquire of damages. 

If an action be brought in an inferior court, the jury by whom 
an iſſue in the action is tried, may find any matter incidental to 
the iſſue ; although it ariſe out of the juriſdiction of the court. 

An action of debt being brought in an inferior court againſt Cro. Ja. 50a. 

S. as heir to J. N., the defendant pleaded riens per deſcent, and Boumnr. 
iſſue was joined upon the plea. The jury found aſſets out of the 
juriſdigion of the court, and the plaintiff had judgment. A writ 
of error being brought, it was aſſigned for error, that the jury 
had no power to find aſſets out of the juriſdiction of the inferior 
court, The judgment was affirmed: and by the court - As the 
matter found out of the juriſdiction of the inferior court is 
incidental to the iſſue, the verdict is good. 

In an action upon the caſe for words, brought in an inferior Cro. Car. 
court, the plaintiff alleged, that, by reaſon of the ſpeaking of ——— 
the words, he loſt cuſtomers at a place out of the juriſdiction of * 
the court, The defendant having pleaded not guilty, the jury 
found a verdict for the plaintiff, and aſſeſſed damages to the 
amount of a hundred marks; and judgment was given for the 
plaintiff, A writ of error being brought, it was aſſigned for 
error, that the jury have aſſeſſed damages for a matter ariſing out 
of the juriſdiction of the court, which it was ſaid they had no 
power to do. The judgment was affirmed: and by the court 
The jury, by whom an iſſue is tried in an inferior court, cannot 
find an original matter, unleſs the ſame aroſe within the juriſ- 
diction of the court: but the verdict is in the preſent caſe good; 
becauſe the matter alleged out of the juriſdiction of the court, 
which is laid in aggravation of damages, is not an original matter, 
but incidental to the iſſue, 

It is a rule of law, that a jury cannot find a perſon indicted for 6Rep. 47. 
an offence guilty, in any other county than that wherein the of- Dowaale's 
fence was committed it being a maxim of law, that ubi quis de- 
linguit ibi punietur. ; | 

But, if J. S., who has ſtolen goods in the county of A., carry H. P. C. 5). 
them into the county of B., he may be found guilty of latceny in _ . 
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Bro. Verd. 
pl. 96. 


Jbid. 


Palm. 20. 
Crawley's 
caſe, there 
cited. 1 Roll. 


Rep. 443 


1 Roll. Rep. 


473 
Crawley v. 


Mor tons 
Ld. Raym. 
__ 
Traviban v. 
Lawrence. 


Cro. Ja. 627. 
Langley V. 
Pain. 


IT Inſt. 227. 


Uerdi&, 


the county of B., for, as the legal poſſeſſion as well as the pro- 


perty of the goods ſtolen does, notwithſtanding the felonious 


taking, continue in the perſon from whom they were taken, every 
moment's continuance of the illegal poſſeſhon obtained by the 
thief is as much a felonious taking as the firſt taking was; and, 
conſequently, he does, by continuing the illegal poſſeſſion of the 
goods in the county of B., become guilty of larceny in that 
county. 


(T) Of a Verdict which is contrary to a Matter of 
Record. 


E VERY verdict, ſo far as it is contrary to a matter of record, 
is bad; becauſe more credit is due to the record than to the 
verdict. | 

If the jury find any thing contrary to what one of the parties 
to the action has confeſſed, the verdict is as to ſo much bad; be- 
cauſe it is a finding contrary to a matter of record. 

To a writ of /cire facias brought againſt J. S. as heir to his 
father, upon a recognizance entered into by his father, he pleaded 
riens per deſcent, Iſſue being joined upon the plea, the jury 
found, that J. S. had land by deſcent as heir to his father; and 
the plaintiff had execution of the land. An action of ejectment 
being afterwards brought by J. S., in order to recover the poſſeſ- 
ſion of the ſame land, the jury found that the land did not de- 


ſcend to J. S. as heir to his father; but that it came to him as 


donee in tail upon the death of his father. The verdict was 
holden to be bad; becauſe it is contrary to the verdict in the 
action upon the writ of /cire facias ; it ge thereby found, that 
the land did deſcend to J. S. as heir to his father. 

It is in one book laid down generally, that, if a verdict have 


been found __ a tenant in tail, no one of the iſſue in tail can 


falhfy the verdict. 


But in anotker book it is ſaid, that although no one of the 
iſſue in tail can falſify a verdict, which has been found againſt a 
tenant in tail, directly, he may do it obliquely ; as, by ſhewing, 
that the tenant in tail did not give a material thing in evidence, 
which it is in his power to give. 

If a venire facias de novo have been awarded, the firſt verdict, 
notwithſtanding it be continued upon the record, is a nullity; 
and, conſequently, the ſecond verdict is not bad, although it be 
contrary to the firſt, 


(U) Of a Verdict which is contrary to a Matter of 
Eſtoppel. 


T is more proper to plead a matter of eſtoppel, than to give it 
in evidence; becauſe, when the matter of eftoppel is pleaded, 
the judgment of the court may be had thereupon- without going 
to trial. | a 1 
| ut 


fu 


give it 
eaded, 
going 


But 
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But a matter of eſtoppel may be given in evidence; and if » Inft. 227. 


ſuch, matter be given in evidence, and the jury find contrary there- Dyer, 171. 


. . 2 Rep. 4. 2 
to, the verdict is bad. Cro. Eliz. 140. 1 Leon. 206. 


If J. S., after having by indenture demiſed certain premiſes Cro. Car. 
for a term of years, during the term bring an action of eject- — 
ment for the recovery of the poſſeſſion of the premiſes, and the in- 
denture be given in evidence, and the jury find contrary thereto, 
the verdict is bad; becauſe it is contrary to a matter of eſtoppel : 
for the jury ought in ſuch caſe either to find for the defendant, or 
to find the matter ſpecially. 


(W) Of a Verdict which is contrary to ſomething 
that is confeſſed, or not denied, in the Pleadings. 


IF the jury find one thing contrary to ſome other thing, that is yer, 147. 
confeſſed, or not denied, in the pleadings, the verdict is as to 2 Rep. 4+ 
ſo much bad; becauſe the jury had nothing to do with that which S E. 


. . ; . 283. 2 Roll. 
is confeſſed, or not denied in the pleadings. Abr. 691. R. pl. 1. 


The tenant in an action of dower pleaded, that the huſband of 2 Roll. Abr. 
the demandant did not die ſeiſed of the eſtate of which ſhe de- 691. R. pl-2- 
manded dower, and ifſue was joined upon the plea. The jury 
found that the huſband died ſeiſed; but they likewiſe found, that 
the eſtate was not liable to dower. The latter part of the ver- 
dict was holden to be bad; becauſe, as the plea does not deny the 
liability of the eſtate to dower, it virtually confeſſes it. 

If the demandant in an action of waſte, wherein the waſte is 2 Roll. Rep. 
charged in a place called A., plead, that there is no ſuch place as 691. K. pl. 3. 
A., and iſſue be joined upon the plea, and it be found againſt him, 
the jury have no power to inquire whether the waſte were com- 
mitted ; becauſe the commiſſion of the waſte is not denied in the 
plea. g 

An action of debt being brought upon a bond, with condition 2 Roll. Abr. 

to perform an award to be made by J. S., the defendant pleaded, 99% pl. 10. 
that 7. S. did not make the award alleged by the plaintiff. The 
plaintiff replied, that J. S. did make the award; and iſſue was 
joined upon the replication. The jury found, that J. S. did make 
the award; but they found likewiſe a matter in avoidance thereof. 
The latter part of the verdi& was holden to be bad: and by the 
court — The award, as the iſſue is only whether J. S. did make 
it, ſhall be taken to be good, unleſs it appear upon the face there- 
of to be bad; and, as the defendant could not have rejoined any 
matter in avoidance of the award, becauſe this would have been 
a departure, the jury had no power to find ſuch matter, 

In an action of debt againſt an heir, upon the bond of his fa- Jenk. 102. 
ther, the defendant pleaded, that he had nothing by deſcent ex- br 
cept twenty acres of land in 4. The plaintiff replied, that, be- 
ſdes the twenty acres in A., he had forty acres of land by deſcent 
in B. The defendant rejoined, that he had not forty acres of land by 
v!cent in B., and. the iſſue joined upon the rejoinder was found 


5 for 


42 Uerditt. f 
for him. It was holden, that the plaintiff ſhould have judgment, 
notwithſtanding the verdict ſor the defendant: and by the court 


—As the defendant has confeſſed the having of twenty acres 
of land by deſcent, the plaintiff has a right to judgment as to 


theſe. 
2 Mod. 5. In an action of replevin the defendant alleged, that the plain- | 
— to tiff held of him by the yearly rent of twelve ſhillings, and a he- , 
Pens. riot upon every alienation ; and he avowed the taking for a he. 


riot. The plaintiff traverſed, that a heriot was due upon every 


alienation, and iſſue was joined upon the traverſe. The jury : 
found, that the holding was by the yearly rent of three ſhillings, } 
and a heriot upon every alienation. Upon a motion in arreſt of 8 
judgment it was inſiſted, that the defendant ought not to have 7 
judgment; becauſe the tenure found is different from that al- n 
leged. Judgment was given for the defendant: and by the 2 
court — lt is alleged in the pleadings, that the plaintiff held of a 


the defendant by the yearly rent of twelve ſhillings, and heriot 
upon every alienation; and it is a rule of law, that whatever is 
well alleged in the pleadings, and not denied, ſhall be taken to 
be as alleged, notwithſtanding the jury find contrary thereto. 


(X) What Omiſſion in the Pleadings is cured by a 
Verdict. 


2 Lil. Abr. THE want of having ſet out the writ, which would be bad 
797+ upon a demurrer, is cured by a verdict ; for the court will, in 

ſupport of the verdict, intend it to have been proved at the trial, 
| that there was a writ. 

Eid. But, if a writ, which appears upon the face thereoſ to be 
bad, is ſet out, the badneſs of the writ is not cured by a ver- 
wa for it can never be intended, that ſuch writ was proved to 

good. 

Carth. 389 If it be not alleged in the declaration in an action of treſpaſs, 

Blackallv. that the treſpaſs charged was commited upon a day certain, the 

Salk. 662. declaration is bad upon demurrer. But the omiſſion of ſuch al- 

S. C. legation is cured by a verdict; for, as the day is not material in 
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. odd an action of treſpaſs, the court will, in ſupport of the verdict, p I 
WIN Com. 12. intend, that the treſpaſs was proved to have been committed upon = 
. | a day antecedent to the commencement of the action. R 
19 Plowd. 202 If a defective title be ſet out in the pleadings, the defect is 8 
18 A cured by a verdict; for the court will, in ſupport of the verdict, h 
Ut an — intend, that it was ſupplied by evidence: but, if a bad title be ſet 5 2 
1 0608 whollyomits out in the pleadings, the badneſs is not cured by a verdict; for 2 
bit) HR to ate his the court will never intend, that a title, which is apparenth wir 
141 1508 | that aſe bad, was proved to be good. - d 
$i (1101008 there is no room for preſumption. Dougl. 683.] 4 0 
K. | ” 
N Carth. 130. In an action of aſſumpſit upon u bill of exchange there was 1 kney 
La pong v. verdict for the plaintiff, and judgment was given for him. A lege 
WI * writ of error being brought, it was aſſigned for error, that it l Cl: 
8 not alleged in the declaration, that the plaintiff did pay the moneſ dlain 
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due upon the bill to the laſt indorſee ; and that, as this 1s not al- 
leged, the plaintiff ought not to recover; becauſe the defendant, 
unleſs the money were paid to the laſt indorſee, is liable to an 
action for it. The judgment was affirmed : and by the court 
After a verdict it ſhall be intended, that the money was proved 
to have been paid to the laſt indorſee. It is alleged, that the mo- 
ney was paid upon account of the defendant, which it cannot 
have been, unleſs it was paid to the laſt indorſee. 

In an action of covenant the breach aſſigned was, that the de- 
fendant did not offer to grant an advowſon to the plaintiff before 
he granted it to F. S. The defendant pleaded, that he did not 
grant the advowſon to J. S., and iſſue was joined upon the plea. 
A verdict being found for the plaintiff, it was in arreſt of judg- 
ment inſiſted, that it is not alleged, that the defendant granted the 
adyowſon to J. S. by deed, and, conſequently, as no grant of an 
advowſon except it be by deed is good, there is not a breach of co- 
venant aſſigned. Judgment was given for the plaintiff: and by 
the court— It ſhall, in ſupport of the verdict, be intended, that a 
grant to J. S. by deed was proved. 

In another book, wherein this caſe is cited, it is ſaid, that, as no 
grant of an advowſon, except it be by deed, is good, it is to be 
preſumed, that the jury would not have found a verdict for the 
plaintiff, unleſs a grant to J. S. by deed had been proved. 

(In an action againſt an unqualified perſon for uſing a gun, 
the declaration ſtated, that the defendant uſed a gun, being an en- 
gine for the deſtruction of game. In arreſt of judgment it was ob- 
jected, that it was not averred, that the defendant v/ed the gun for 
the deſtruCtion of game, but the court over ruled the objection. 
Lord Mangfield obſerved, that, according to one way of pointing, 
the offence was ſufficiently charged, and that ſuch an ambiguity, 
though it might be a good cauſe of ſpecial demurrer, or an ob- 
jection to a conviction, was cured by verdiCct.] 

The omiſſion of alleging a matter in the pleadings, which is 
eſſential to the action, is never cured by a verdict; becauſe every 
ſuch matter, it being traverſable, muſt be alleged, that it may be 
put in iſſue, 

If the declaration in an action of treſpaſs, brought by a maſter 


the beating the plaintiff loſt the ſervice of his ſervant, the omiſ- 
ſion is not cured by a verdict ; the loſs of ſervice being the giſt of 
the action. 

The declaration in an action of treſpaſs, brought for keeping a 
bull accuſtomed to run at perſons, did not charge, that the de- 
fendant knew the bull was accuſtomed to run at perſons. It was 
holden, that the omiſſion is not cured by a verdict ; becauſe it is 
an omiſhon of that which is the giſt of the action. As it was not 
moreover neceſſary for the plaintiff to prove, that the defendant 
knew the bull was accuſtomed to run at perſons, it not being al- 
leged, the court cannot intend, that this was proved. 

{In an action on a bill of exchange againſt the indhrſor, the 
plaintiff did not allege notice to the defendant of the refuſal by 
the acceptor, or indeed a demand and refuſal by the acceptor = 
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the day when the bill was payable. It was inſiſted, that this was 


cured by the verdict ; that it muſt be preſumed, that thoſe facts 
were proved at the trial. But by the coutt—lIt was not requiſite 


for the plaintiff to prove, either the demand on the acceptor, or 
notice to the defendant ; becauſe they are neither laid in the de. 


claration, nor are they circumſtances neceſſary to any of the facts 
charged. If they were to be preſumed to have been proved, no 
proof at the trial can make good a declaration, which contains 
no ground of action on the face of it. The promiſe alleged to 
have been made by the defendant is an inference of law, and the 
declaration does not contain premiſes from which ſuch an inference 
can be drawn. ; 

In an action of debt on 19 C. 2. c. 30. for the penalty of 500. 
for impreſſing a maciner in the Ve India trade, it was not averred 
in the declaration, that he had not deſerted from any of his ma- 
jeſty's ſhips of war. A verdict was had for the plaintiff, and upon 
motion in arreſt of judgment for this omiſſion, it was contended 
by his counſel, that it muſt be preſumed, after verdict, that this 
was proved at the trial. But by the court Nothing is to be pre- 
ſumed aſter verdict, but what is expreſsly ſtated in the declaration, 
or what is neceſſarily implied from thoſe facts which are ſtated. 
At the trial it is only neceſſary to prove what is alleged in the de- 
claration: and here it was only alleged that the mariner had not 
deſerted from a particular ſhip: therefore we cannot preſume, that 
in this caſe it was proved he had not deſerted from any of his 
majeſty's ſhips. } 


(J) What Miſtake, or Omiſſion, in the Copy of the 
Iſſue delivered is cured by a Verdict. 


| ba the firſt count, in the copy of the iſſue delivered in an action 
of aſſumpfit, inſtead of its being alleged, that the defendant 
was indebted to the plaintiff, it was alleged, that-the plaintiff was 
indebted to the plaintiff, The other counts were right, and the 
miſtake in the firſt count was corrected in the record of ni 
prius : but it was done without leave of the court. A motion 
being made to {gt aſide the verdict obtained by the plaintiff, on 
account of the variance betwixt the copy of the iſſue delivered 
and the record of ni privs, it was holden, that, as the variance is 
not in a thing material to the iſſue, the verdict is good. 

Upon a rule to ſhew cauſe why the verdict obtained by the 
plaintiff ſhould not be ſet aſide, it appeared, that in the recital 
of the writ in the copy of the iſſue delivered, the defendant, 
whoſe name was Jon, was called James; that in other parts of 
the copy of the iſtue delivered he was called John; and that no 
defence was made at the trial. The rule was diſcharged : and by 
the court—The variance in this caſe is ſo immaterial, that no ad- 
vantage can be taken thereof after a verdict. 

Theſe words, et prædictus querens fimilittr, were inſerted in the 
copy of the iſſue delivered, in the room of the words, er predifius 
defendens funilitir. The verdiQt was holden to be bad. 1 
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In the copy of the iſſue delivered, the name of the defendant 
was inſerted inſtead of that of the plaintiff, in the joining of iſſue; 
but in the record of nj pris the plaintiff's name was inſerted. 
A motion was made to ſet aſide the verdict obtained by the plain- 
tiff, on account of the variance betwixt the copy of the iſſue de- 
livered and the record of % prive. The verdict was holden to 
be good; becauſe it was gencral, and there was another iſſue 
which was well joined. N 

Theſe words, and the ſaid plaintiff likewiſe, were omitted in the 
copy of the iſſue delivered. The plaintiff obtained a verdict: 
but as the defendant relied upon the materiality of the omiſſion, 
and made no defence at the trial, a rule was granted to ſhew 
cauſe, why the verdict ſhould not be ſet afide. Upon ſhewing 
cauſe, it was inſiſted, that the record of nifs privs is right, and 
that the iſſue is amendable after a verdict. The rule was made 
abſolute : and by the court — This is a material variance, and, as 
the defendant relied upon it, and did not make any defence at the 
trial, it 1s fatal. | 

In an action, brought by the indorſee of a promiſſory note 
againſt an indorſor, the name of the indorſor was omitted in the 
copy of the iffue delivered, which was in theſe words, he the ſaid 
indorſed, inſtead of thefe words, he the ſaid J. S. indorſed ; but the 
indorſor's name was - inſerted in the record of ni prive. The 
plaintiff obtained a verdict ;- but, as the defendant relied upon 
the materiality of the variance, and did not make any defence at 
the trial, the verdict was ſet aſide. 

Theſe words, and the ſaid plaintiff likewiſe, were omitted in the 
copy of the iſſue delivered; but they were inſerted in the re- 
cord of ni priu. Upon ſhewing cauſe againſt a rule for ſetting 
aſide the verdict obtained by the plaintiff, it appeared, that one of 
the counſel for the defendant did at the trial object to the ſuffi- 
ciency of the plaintiff's evidence. This, although no witneſs for 
the plaintiff was croſs examined, and although no witneſs was 
called for the defendant, was holden to be ſuch a making of de- 
fence at the trial, as cured the omiſhon. 


(Z) Of divers Things, which did not fall properly 
under any of the foregoing Heads. 


TJ HE queſtion was, whether a verdict, which found a deed in 
hee verba, found all that was recited in the deed. It was 
holden that it did not. And by the court—If it ſhould be holden, 
that a verdict, which finds a deed in hc verba finds all that is 
recited in the deed, the jury, who are ſworn to find the truth, 
would, whenever there is a falſe recital in a deed, find a falfity. 
It has been obſerved, that if a deed of bargain and fale, wherein 
the conſideration money is recited to have been paid, be found, it 
s found that the money is paid: but the obſervation does not 
apply, it not being in ſuch caſe found, that the conſideration 
money is paid: nor is it neceflary, that this ſhould be found ; 
lor, if any ſum of money be mentioned in a decd of bargain and 
ſale 
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| Qerdif, | 
ſale as the conſideration, the 'deed is good, although the money 
have not been paid. | | | 

The pannel of the jury, who were to try an indictment againſt 
Willis, was by miſtake annexed to the diſtringas upon an indict- 
ment for the ſame offence againſt Brown; and the pannel of the 
jury, who were to try an indictment againſt Brown, was by 
miſtake annexed to the di/?ringas upon an indictment for the ſame 
offence againſt Willis. The verdicts found in both cafes were 
holden to be bad; becauſe they were found by juries, who had 
not authority to try the indictments. 

It is in the general true, that if the jury do not, where damages 
or colts ought to be aſſeſſed, aſſeſs either, or both, as the caſe may 
require, the verdict is bad. 

In an action of annuity the jury found, that ſo much of the 
annuity as the plaintiff claimed was in arrear: but they did not 
aſſeſs either damages or colts. The verdict was holden to be de- 
fective: and it was likewiſe holden, that the defect could not be 
made good, by awarding a writ of inquiry to aſcertain the damages 
and colts. But if in a cafe, wherein damages, or coſts, or both, 
ought to be aſſeſſed. the jury omit to aſſeſs either, or both, as the 
caſe may require, it is in the power of the plaintiff to make the 
verdict good, by releaſing the damages, or coſts, or both. 

The declaration in an action of treſpaſs charged the ſelling of the 
plaintiff's goods. The defendant pleaded, that the goods, which 
he had diſtrained for rent in arrear, were purſuant to the direCtion 
of the 2 W. M. c. 5. appraiſed by two perſons ſworn by the 
headborough ; and that the ſurplus of the money for which they 
were ſold was, after deduCting the rent and charges of the diſtreſs, 
left in the hands of the conſtable, The plaintiff replied, De in- 
gurid ſud propria abſque tali cauſa. Iflue being joined upon the re- 
plication, a verdict was found for the defendant, The verdict was 
ſet aſide; a verdict was ordered to be entered for the plaintiff; 
and a writ of inquiry was awarded for aſcertaining the damages: 
and by the court—The preſent verdict ought not to ſtand ; be- 
cauſe it appears from the defendant's own ſhewing, that the ſelling 
of the goods is not juſtifiable ; for, as the conſtable was preſent, 
the headborough had no power to adminiſter the oath to the two 
appraiſers, | 

In an action of replevin, the defendant ayowed the taking of 
the goods, for the ſum of thirty-ſix pounds in arrear for rent. The 
plaintiff as to twelve pounds, parcel of the thirty-ſix pounds, 
pleaded payment; and as to the reſidue he pleaded, that it was 
not in arrear. Iſſue being joined upon both pleas, the firſt iſſue 
was found for the plaintiff, the ſecond for the defendant, Judg- 

ment was given for the defendant : and by the court—lf one iflue 
in an action of replevin be found for the defendant, he is entitled 
to a return of the goods; and, conſequently, the finding of au- 
other iſſue for the plaintiff is nugatory. 

In an indictment upon the ſtatute againſt ſtabbing, tried at the 
Old Bailey, the jury found a ſpecial verdict, in which the queſtion 


ſubmitted to the coprt was, Whether the priſoner was ouſted " 
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the benefit of the clergy ? The verdict being by the command of | 
the king referred to the judges, it was argued before them at Ser- 

jeants Inn. Six of the judges were of opinion, that the priſoner 

was ouſted of the benefit of the clergy ; but the other five were of L 
a contrary opinion; and the recorder was likewiſe of opinion, that 

the priſoner was not ouſted of the benefit of the clergy, The 

king being himſelf of the ſame opinion, the priſoner had the be- 

t of the clergy. 

[It hath been laid down, that the court will not alter a general $pencery, 
yerd.Ct, unleſs it clearly appear upon the face of it, that the alter- Goter, 
ation will be agreeable to the intention of the jury; the — n 
remedy = ſuch caſe being a new trial. 

But, where it appeared from the affidavit of eight of the jur 
that the foreman had made a miſtake in the — of he ak. Ebdea, 
dict, and had reported both iſſues to befound for the defendant, . 
whereas they had agreed to find one of them for the plaintiff, 
the court intimated a diſpoſition to grant a rule to ſhew cauſe, 

(but the caſe was not afterwards moved,) why the verdict ſhould 
2 be amended and ſet right according to the truth of the 
nding. 

When a conſiderable time has elapſed after the trial, zhe court Jackſon v, 
will not amend the poſtea by increaſing the damages given by the jury, 
although all the jurors join in an affidavit, ſtating their intention OY 
to have been to give the plaintiff ſuch increaſed ſum, and that 1 
they conceived the verdict they had given was calculated to give 


him ſuch increaſed ſum, The proper time for ſuch I 
1 u the trial proper time for ſuch an explanation 


Une or Uenue. 


(A) Venue, what. 

(B) In what Caſes Venue is neceſſary, 

(C) How the Want of a Venue may be aided. 

(D) What deemed a proper Laying of the Venue. 
(E) From whence the Venue ſhall come. 


(F) In what Caſes Venue may be changed. 


Wherein, 


I. N the Motion for changing the Venue muſt be 
wade, 


2. The 


- 


48 Uiſne or Uenue, 
| 2. The Certainty required in the Affidavit on which the ( 


Motion is made. | t 
3. Caſes in which the Venue cannot be changed. 


al 
(A) Venue, what. : 
in 
H E venue, in Latin vicinetum or viſnetum, is the place from ju 
whence a jury are to come for the trial of cauſes, which is tic 
generally ſome neighbouring place, locus quem vicini habitant, from m 
whence it is called vicinetum or venue. 8 
an 
(B) In what Caſes Venue is neceſſary. at 
T HE moſt general rules reſpecting the neceſſity of a venue are 
— That a venue is neceſſary in all caſes where the matter is 
traverſable, or where it affects the right of the action; where it 1 
merely regards the pern, or concerns damages only, there, a venue ] 
is not neceſſary, But theſe rules will be better underſtood by of 
conſideration of the following caſes. | 6 
214d.Raym. In an action on the caſe the defendant pleaded in abatement, \ 
1243. Pie that the plaintiff was an alien enemy, and laid no venue: and on paſ: 
3 demurrer it was adjudged to have been well pleaded, and the plain- awa 
of this diſ- tiff might have replied, that he was born in England generally, whe 


rinQion is, But, if ſuch a matter is pleaded in bar, it muſt be pleaded with a and 


ſe that 2 . 
— 2 venue, and the plaintiff ſhould reply, that he was born in ſuch a mur 


concerning place in England, and in the principal caſe judgment was given, by t 
the perſon quod billa caſſetur. 80 
which is ; 
pleaded in abatement is triable where the action is brought; but, where ſuch plea is pleaded in bar of the was 
action, the venue ſhall be alleged, becauſe ſuch plea is not to the pen but to the right, 2 Ld, Raym. bon 
853. Weſt v. Sutton. | fend 
2 Ld.Raym. Matters touching the perſon, as privilege of attorney, may be B 
Scdnen v pleaded without a venue, and be tried where the writ is brought. verdi 
Garret. * a 
Per cur. In covenant againſt one as aflignee, there is no need of laying ee 
i e 256. any venue, becauſe an aſſignment is always intended to be made BF by the 
Wie. on the lands afligned. bon it 


Cro. Eliz. But a conſideration executory is traver/able, and therefore a 


880. The 
3 venue muſt be laid. 


dos v. Simpſon. 
rLutw.235 Where the judgment is upon a ni dicit, the want of a venue is 
* 2 not material to ſet it afide, becauſe the inquiry is not to be of any 
„we. thing beſides damages, which may be-inquired by any jurors in the 
= 8 Y 
county. 

Emery v. [In debt for goods ſold and delivered, the plaintiff declared that 
3 the defendant at Weſtminſter in the county of Middleſex, war in. 

%  debted ts him in a certain ſum for goods ſold and delivered, but 
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On a ſpecial demurrer for theſe cauſes, the court held, the con- 


tract and venue well laid, 

In a replication to a plea of ne unques accouple in a writ of dower, nderton v. 
alleging a marriage in Scotland, it 1s not neceſſary to ſtate b way 11derton, 
of venue that the marriage was had at any place in England, "0 2-345 
point of ſubſtance, the queſtion on the marriage in Scotland arifing 
incidentally in a ſuit in dower, of which the court have original 
juriſdiction, is for the purpoſe of the cauſe within their juriſdie- 
tion without the aſſiſtance of a fiction, and the venue for the 
mere purpoſe of trial, being neceſſarily the venue laid in the de- 
claration, the inſerting it in the replication would be nugatory, 
and the want of it therefore cannot be taken advantage of even on 
a ſpecial demurrer. ] | 


49 


ls) 


(C) How the Want of a Venue may be aided. 


17 is a general principle, that the want of a venue is only curable 5 Mod. 222. 
by ſuch plea as admits the fact for the trial whereof it was ne- ee 


ceſſary to lay a venue ; or by à verdict.— Thus the 3 Salle. 2 


Want of a venue is aided by pleading over; as, where in treſ- 2 Ld.Raym. 
paſs the defendant pleaded a ſubmiſſion to an award, and that an . 
award was made, which he had performed, but laid no venue Bay- 1 
where the performance was. The plaintiff replied another award, 
and the defendant tendered iſſue upon it, whereupon plaintiff de- 
murred. Holt, Ch. J. ſaid, that the want of a venue was aided 
by the pleading over. 

So, in debt upon bond, though no verve is laid where the bond 114. 
was made, yet, if the defendant pleads a releaſe, this admits the 
bond, and aids the want of a venne; per Holt, Ch. J. But, if de- 
tendant had demurred, the want of a venue had been ill. 

By the 16 & 17 Car. 2. c. 8. the want of a venue is aided after 16 & 17 
verdict ; and this in caſes not only where there is a wrong venue, 22 Fa 8. 
but alſo where the cauſe is tried in a wrong county, as appears from 246. Craft 


the caſes in the margin, Boite, S. C. 
Raym. 181. 


by the name of Craft v. Winter. And it is there added, that the defendant might have demurred 


pon its 


D) What deemed a proper Laying of the Venue. 


M ANY niceties which were formerly to be obſerved with 4 & 5 Ann. 
I reſpect to laying the venue, are now removed by the © mn _ 
425 Aun. c. 16. which enacts, „ That every venire facias for e. 18. which 
* the trial of any iſſue in any aCtion or ſuit, ſhall be awarded of extends this 
* the body of the proper county where ſuch iſſue is triable,” For 7.7 its 
example, : penal ſtatutes, 

The vente in the declaration was laid at Leeb, and not at Leek in Barnes, 481. 
he county aforeſaid. Defendant demurred, and ſhewed the want Spooner v. 
2 proper vente for cauſe, plainriff joined in demurrer, and upon 

Vol. VII, E argument 
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argument the court gave judgment for the plaintiff. It was held 

ſufficient according to the courſe of the court to lay the venue at 

| Leek, which has reference to the county in the margin; and ſince 

by act of parliament the venire facias is to be awarded de corpore 

0 comitatice, it is not neceſſary that any particular place ia the county 
be laid. 

It is a general rule likewiſe, that the county in the margin of a 
declaration will help the venue laid in the body of it, but will not 
hurt it, as appears from the following calc : 

Barnes, 48 3. In the margin ſtood the word Norfolk, in the body of the de- 


" OF wy D 


Honſe v. cation the venue was laid at the city of Norwich, in the county of q 

Haſewood. the ſame city throughout. The plaintiff executed a writ of inquiry a 
of damages, directed to the ſheriffs of the city of Norwich. Had 
no venue been laid in the body of the declaration, reference muſt { 
be had to the margin; but where a proper venue is laid in the body I: 
of the declaration, the word in the margin ſhall not witiate it, for it * 

| is a feofail which is helped by the 4 & 5 Ann. c. 16. 

Mellor v. In debt upon bond by an adminiſtrator, the declaration alleged, * 

— that adminiſtration was granted by the Biſhop of Lichfield and * 

— Coventry, and the venue in the margin was laid in London, but the th 
bond was ſtated to be made at Derby, which is within the dioceſe. 1 
The plaintiff demurred generally. The court held it well enough th 
on a general demurrer, though there poſſibly might have been * 
ſome doubt on a ſpecial demurrer. The venue being laid at Derby n 
in the body of the declaration, the addition of London in the th 

margin did not vitiate it. 

Sutton v. Where the proper venue is ſtated in the margin of a declaration, 

* 5 and the venue in the body of the declaration is laid at D., without 

Shirley 335 ſhewing in what county D. is, or, at D. in the county aforeſaid, 20 

Sackville, when the next antecedent county is S., in either of theſe caſes the F01 

Cro. Eliz. reference ſhall be to the venue in the margin.) 

465. 

Quarles v. Searlę, Cro. Ja. 96. | | 

2 Lill. Abr. Tt is to be obſerved however, that in all real actions the venue _ 

732. ought to be Jaid in that county where the thing is for which the my 
action is brought; for being /zcal, it is only triable there; whereas K. 
matters which are ranſitory may be tried in any county, as will 8 
more particularly appear, when we come to conſider in what caſes 5 , 


the venue may be changed. So likewiſe, all t 
2 Lill. Abr. In an action of debt brought for rent due for land upon a leaſe the 
7825783. under hand and ſeal, where there is no privity of contract, as 


ur nes, againſt an aſſignee, Wc. the venue muſt not be laid out of the on 
county where the land lies for which the rent is due; for the ac- = 
tion is, for want of privity of contract, become a local action, = 
ratione terre, out of which the rents are iſſuing, and not tranſitory: Is 
but, where the action is brought by the leſſor againſt the leſſee, 20 
there being privity of contract, the action is tranſitory, and the de- — 
miſe may be laid to be made in any other county than that where 1 
the land lies. bee ö 


With reſpect to criminal caſes, it is ordained by the ſtat, 
21 Ja, 1, c. 4. that all informations on penal ſtatutes ſhall be laid 
; 1 


21 Jac, e. 4. 


held 
ue at 
ſince 
pore 
zunty 


of 2 
II not 
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nty of 
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in the counties where the offences were committed. And upon 
this ſtatute the following points have been adjudged. 

In an information on the 5 & 6 Ed. 6. c. 14. for buying and 
ſelling live cattle contrary to the ſtatute, it was inſiſted, that the 
information ought to have been brought in Norfolk where the of- 
fence was committed, and not in Middleſex. And Holt, Chief 
Juſtice, ſaid, that ten judges had agreed in the following reſolu- 
tions: 

Firſt, That the 21 Fac. 1. c. 4. does not extend to any Hence 1 Salk. 372, 
created ſince the ſtatute, ſo that proſecutions on ſubſequent penal 373: The 
ſtatutes are not reſtrained thereby, but that ſtatute is as to them Ga. 
as it were repealed pro tanto. | 

Secondly, That all informations, and popular actions on penal 
ſtatutes made before that act, muſt by force of 21 Fa. 1. c. 4. be 
laid, brought, and proſecuted in the proper county where the fact 
was done. Again, | 

An information was laid on the 12 Car, 2. c. 32. for carrying Bunb. 236, 
wool on board in order to export it; and it was objeCted, that it Attorney 
ought to have been laid where the offence was committed. But 8 . 
the Lord Chief Baron ſaid, that the ſtatute Fac. 1. does not extend But ſee 
to any offence created ſince; and therefore it muſt now ſtand on 419% 27% 
the ſtatute Car. 2. ; there are no negative words in it, ſo it does Coke in 71 
not take away the prerogative of the crown to lay it any where, comment on 
and this at the common law would be tray/ſitory; and he over-ruled *bisatt fays, 


mages Sic, that it is but 
the objeCtion, — 


| ance of the true inſtitution of the common law: For vicini vicinorum fucta pra ſumuntur ſeire, 


It is ordained likewiſe by the ſtatute 21 Jac. 1. c. 12. that all 22 Jac, f. e. 
actions brought againſt any officers of juſtice ſhall be laid in the - der the 


| l conſtruction 
county where the fact was committed. 


on this act, 
fee Vaugban, 113. and ſequent, 


It is obſervable, however, that the action is only confined to x ger, 446, 
= proper county where the oflicer is acting in execution of his 
office. 

[The 9 G. 2. c. 35. $26. which enacts, that proſecutions for 4Term Rep. 
aſſaults on revenue officers may be tried in any county, is confined 490- 
to aſſaults on them merely as officers, and whilſt they are officiating — 
as ſuch. And therefore where a defendant had been acquitted on 
all the counts in the indictment, which charged him with aſſaulting 
the proſecutor, a revenue officer, in the exerciſe of his office, and 
found guilty only on that which charged him with a common aſ- 
fault, judgment was arreſted, though the proſecutor in that count 
was deſcribed to be an exciſe officer, the offence being laid in 
Surry, and the venue in Middleſex. 

If an act of parliament directs, that officers ſhall be ſued for any Bazing v. 
aCt they may do under that act in the county where the fact is gen, 
committed, and a ſubſequent act gives thoſe officers ſeveral of the 3 
privileges conferred by the preceding act, but does not require, as 
the preceding act does, that the action ſhall be brought in the 

E 2 | county 
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county where the fact was committed; this privilege will not at. 
tach upon the ſubſequent act, unleſs there be a reference from 
the one act to the other, ſo as to incorporate them.] 


(E) From whence the Venue ſhall come. 


1 Inft. 126. THE general rule of law as laid down by Lord Coke is, that 
a.4 &5Anm. 1 every trial ſhall be out of that town, pariſh, or hamlet, or 
_ 2, place known out of the town, Oc. within which the matter of 
c. 18, {aQ iſſuable is alleged, that is moſt certain and neareſt thereunto, 
Before theſe the inhabitants whereof may have the better and more certain 
Where ne knowledge of the fact. But the learning on this head is greatly 
venue could abridged by the ſtatute 4 & 5 Ann. c. 16. and 24G. 2. c. 28, 
not core. which are taken notice of under the laſt head. For by theſe ſtatutes 
N it is enacted, that every venire facias for the trial of any iſſue in 
or licu any action or ſuit, or upon any penal ſtatute, ſhall be awarded of 
oye. ag the body of the proper county where ſuch iſſue is triable. It may 
have veen therefore be ſufficient to conſider, 

de corpore comitatis. 


2 Lill. Ab. Out of what county the vine Mall come, where part of the mate 
286. ter to be tried is part in one county and part in another. 
This will depend on the giſt of the iſſue, as may be collected 
from the following caſes. 
Br. Viſne, An action was brought for goods efloined, and received by the 
pl. 94 defendant, and the tort of the eſloining is alleged in one county, 
and the receipt of them by the defendant in another county, and 
they are at iſſue if he received them or not; there, the vi/ne ſhall 
be of the county where the receipt is ſuppoſed. : 
Br. Viſne, In treſpaſs, the defendant aſſumed in London to cure the wound 
N it of the plaintiff, c. and applied contrary medicines in Middleſex, 
added za by which the plaintiff was impaired, Per Thirn—If they take 
general rule, iſſue upon the aſſimpſit, vi/ne ſhall be of London, and it of the con- 
that in ll trary medicines then of Middle/ex. 


caſes where 

the action is founded upon two things, both of which are material or traverſable, and the one without 
the other will not maintain the action, there, the plaintiff may bring the action in which of the coun» 
ties he will, 7 Rep. 2. 2 Bulwer's caſe, [2 Term Rep. 238. S. P.] 


In ſome caſes however, the were ſhall come out of both counties. 
For which, ſee Br. Confeſ. & Avoid. pl. 30. or 38 H. 6. p. 25. 
where the caſe is more full and correct. 


2Roll. Abr. But, where both counties cannot join, there, it is ſaid, it may be 
603. fl. 8. tried in either county. 


(F) In what Caſes the Venue may be changed. 


I Vol. 1. HE general principles with reſpect to the changing of the 
5. 58. venue may be found under Actions local and tranfitery LB J. It 


may be neceſſary however to conſider farther. 
1. When 


ot ate 
from 


„ that 
et, or 
ter of 
eunto, 
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1. Whea 
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1. When the Motion for changing the Venue muſt be made. 


It has been held that the defendant muſt move to change the 2 Str. 858. 
venue before he pleads; and that the plaintiff in like manner muſt — 
move to diſcharge the rule, on his undertaking to give material 
evidence, before defendant replies. But 

A judge's ſummons or order for time to plead, ſhall be no bar Per cur. 


to a motion for changing the venue. So likewiſe, — 


Where after a rule to ſhew cauſe why the venue ſhould not he Barnes, 492, 
changed, and before it was made abſolute, the defendant by in. *i-rbert v. 
adyertence put in a plea, yet the court held that this was no waiver * 
of the rule : and they allowed defendant to withdraw his plea on 


. payment of coſts, and made the rule abſolute for changing the 


ve,. 


Neither is a judge's order for an imparlance any bar to a mo- Barnes, 487. 


tion for changing the venue. Blackftock 
v. Payne. 


[The venue may be changed, after an order for time to plead, Cowp. 512. 
though upon the terms of pleading iſſuably; but not after an order Barnes, 493» 
for time to plead, where the terms are to plead iſſuably and take e _ 
ſhort notice of trial at the firſt fittings in London or Middleſex, 
becauſe there a trial would be loſt. 

The plaintiff was allowed to bring back the venue to the county Comp. 40g. 
where it was originally laid, upon the uſual undertaking, though Bruckſhaw 
the cauſe had gone down to trial, and been a remanet for want of * 
jurors, ] 


2, The Certainty required in the Affidavit on which the Motion 
is made. - 


With reſpect to the affidavit it muſt be poſitive and certain. It Barnes,478. 
s not ſuſſicient that it be affirmative, but it muſt alſo contain — 
negative words; that is, it is not enough for defendant to ſwear „ords cauſe 
that the catſe of action, if any, did ariſe in the county to which of a#icr are 
he would have the venue changed, but he muſt likewiſe add that '*%ipent- 
* 55 2 ably neceſ- 
it did ut ariſe in the county laid in the declaration, or el/exvhere Gary, for it 


out of the county to which he would have the venue changed. 2 

umcient to 
ſwear that the promiſes in the declaration were made in ſuch a county. Barnes 477+ Cole v. Gouing. 
S. P. 2 Barnardiſt. 74. White v. Love, [3 Ter. Rep. 495. 


Where there are ſeveral defendants, the affidavit of one is ſuſh- Barnes, 482. 


Cient to ground a motion for changing the venue. 33 


3. Caſes in which the Venue cannot be changed. 


With regard to the caſes in which the venue cannot be changed, Per cur. 
though it has been held that the venue may be changed in all ac- — 
tions of a tranſitory nature, yet there are divers exceptions, as in OED 
Cales of privilege, ſpecialty, promiflory note, or bill of exchange. 2 Str. 510. 
To which may be added, that even in the caſe of perſons pri- eee, 
rileged in this reſpect, ſuch as barriſters or attornics, if they are ar, *** - 
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joined in an action with unprivileged perſons, they cannot change 
the venue. 
Barnes, 88. Neither is the venue in any caſe ever changed into a county 
Richardſon palatine. The court have likewiſe refuſed changing it into Dur- 
OO” * ham: and have alſo rejected a motion for changing it from York. 


Lewis v. ſhire into the city of York. 
Aſkham. | 
1d. 481. Craſter V. Cockerell. 


cameron v. [In an action for infringing a patent, the venue cannot be 
2 changed from Middle/ex to another county, becauſe it is impoſſible 
* for the party applying to make the neceſſary affidavit, that the 
cauſe of action aroſe wholly in ſuch other county, and not elſe- 
where, it being manifeſt that the ſubſtratum of the action, namely, 


the patent, is at V eſtminſter.] 


Univerſities, 


(A) Univerſities, what. 


( Sg their Courts and Privileges of Juriſdiction, 
herein. 


1. How they are to demand Conuſance. 
2. By whom it may be demanded. 
3. At what Time it may be demanded, 


(C) Of their Privileges with regard to their Right of 
Preſentation to the Livings of Papiſts. Wherein. 


1. In what Caſes they ſhall preſent. 

2. Whom they ſhall preſent. 

3- How their Right of Preſentation may be prevented. 

4. How Truſts made to prevent their Right of Preſentation 
may be diſcovered. 

5. How their Right of Preſentation may be diveſted. 

6. How it may be avoided, 


(A) Univerſities, what. 


Y univerſities in general, we underſtand thoſe ſeminaries of 
learning where youth are ſent to finiſh their education, and 

to be inſtructed in the liberal ſciences, With us, by univerſities, 
are more particularly denoted thoſe two learned bodies of Oxfors 
and Cambridge, which arc inveſted with ſeveral peculiar 3 
t 
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Ction, 


ght of 


jerein. 


ted. 


entation 


i 


naries of 
ion, and 
iverſities, 


of Oxford 


1vileges- 
It 


Univerſities, 


[It is indeed from their being inveſted with ſuch privileges, or 
rather, from their being incorporated, (for they would not other- 
wiſe be capable of receiving them, ) that they were called Univer- 


ſities, Univerſitas being the proper Lotin word for a corporation. 


Conſidered as corporations, theſe learned bodies are merely the 
creatures of the crown. 'The power of granting degrees flows 
from that ſource; for, if the crown erects an univerſity, the 
power of conferring degrees is incident to the grant; and in 
point of fact, they never affected to confer degrees till they were 
incorporated. They were formerly conſidered as eccigſiaſtical, or 
at leaſt, as clerical, corporations; for they were compoſed chiefly 
of eccleſiaſticks, and denominatio ſumenda a majori ; and they had, 
as eceleſiaſtical bodies, ab initio eccleſiaſtical juriſdiction. Hence 
the claim of the Archbiſhop of Canterbury to viſit them jure me- 
tropolitico, which was allowed in the reigns of R. 2. H. 4. and 
Car. 1. and eſtabliſhed by parliament in the reign of H. 4. It is 
now ſettled, however, that they are merely lay corporations, and 
as ſuch, ſubject to no viſitation, properly ſo called; the appeal, 
if any one feels himſelf aggrieved, being to the court of King's 
Bench; which court, as its judgments are reviſable by the Lords 
in Parliament, ſeems to want that deſinitiveneſs of ſentence which 
is eſſential to viſitatorial power. The Univerſities being bodies 
corporate by preſcription, it follows, that it is not competent to 
the c.vwn, of itſelf, and without their conſent, to make any inno- 
vations in their conſtitution, or to abridge any of thoſe rights 
which they enjoy either by preſcriptive uſage or under old char- 
ters; and that they may, like other civil corporations under theſe 
circumſtances, accept a new charter, in part, and upon ſuch terms 
as they may think proper. J 


(B) Of their Courts and Privileges of Juriſdiction. 
FACH of the Univerfities had ſeveral powers and privileges by 


charters from the kings of this realm, particularly one in the 
eighth of Hen. 4. whereby they were authorized to hold plea of 
all cauſes ariſing withing the Univerſity according to the courſe 
of the civil /aww : but in the opinion of all the judges of England 
the grant was held not to be good, for that the king could not by 
his grant alter the law of the land. To remedy this and other 
defects reſpecting their powers and privileges, a ſpecial act of 
parliament was made in the 13 £/iz, confirming all former letters 
patent, and all manner of liberties, franchiſes, Sc. which they 
had held, or of right ought to have enjoyed, Sc. 
By letters patent (not confirmed by parliament) dated 30 March 
II Car, t. granted to the Univerſity of Oxford, their old privileges 
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are explained, and larger granted. Wood's Inſt. 348. 


Their courts are called the Chancelluur's Courts. The chancel- 
lours are uſually peers of the realm, and are appointed over the 
whole Univerſity. But their courts are kept by their vice-chan- 

E 4 cellours, 


Id. ibid. By 
charter of 
14 Hen. 8. 
The Chan- 


56 _ Univerſities. 


collour, his cellours, their aſſiſtants or deputies z the cauſes are managed 


commiſſary, advocates or proctors. c 
and his de- 


puty that is the pro-vice chancellour, are juſtices of the peace for the vill of Oxon, county of Oxon 


and Berks ; and their authority does not depend on the common commiſſion only; they being juſt ses 
of the peace by virtue of their offices, 


- 


II. ibid. and Theſe courts have juriſdiction in all cauſes eccleſiaſtical and 
Cro.Care73- civil (except mayhem (a), felony, and freehold) where a ſcholar, 
Bradell. But ſervant, or miniſter of the Univerſity is one of the parties in ſuit. 
ſee the petition againſt the grant of Hen, 4. in Prynn's Animady. p. 358, 369. 

[(a) The trial of treaſon, fe'ony, and mayhem, is committed in both Univerſities to the univerſity. 
Jurifdition in another court, namely, the court of the Lerd High Steward of the Univerſity. The 
cognizance cf offences of this nature has not been claimed by this court in either Univerſity for many 
years, though inſtances have unhappily occurred in which the claim might have bcen made.] 


Cro.Car.73, Their proceedings are in a ſummary way according to the prac« 
Wilcocks v. 


. — tice of the civil law; and in their ſentences they follow the juſtice 
— and equity of the civil law, or the laws, ſtatutes, privileges, liber- 
Thomas ties, and cuſtoms of the Univerſities, or the laws of the land at 
5 82 the diſcretion of the chancellour. 

Hard. 508. Caſtle v. Litchfield. 


Wood's Inſt. If there is an erroneous ſentence in the chancellour's court of 
4 0 the Univerſity of Oxfcrd, an appeal lies to the congregation, 
* 6. * thence to the convocation, and from thence to the king in Chan- 


King v. the cery, who nominates judges delegates to hear the appeal (6). The 


Chancel- 5 in 
main oh appeal is of the ſame nature in Cambridge, 


of Cambridge. | 

[ (5) According to Sir Wm. Blackſtone, the appeal in the firſt inſtance is to delegates appointed by 
the congregation z thence to other delegates of the houſe of convocation z and if they all three concur 
in the ſame ſentence it is final, at leait by the ſtatutes of the Univerſity, according to the rule of the 
civil law. But, if there be any diſcordance or variation in any of the three ſentences, an appeal lies 
in the laſt reſort to judges del-gates appointed by the crown under the great ſeal in Chancery. 3 Bl, 
Comm. 8 5. (c) The appeal trom the Vice-Chancellour's court in Cambridge is to certain delegates 


appointed by the ſenate ; but the editor is informed, that from the ſentence of theſe delegates there is 
no appellate Univerſity juriſdiQtion, ] 


Cro.Car.73z, As by charter confirmed, as above mentioned, by act of Parlia- 
— + ment, cognizance is granted to the Univerſity of all ſuits ariſing 
acGei's 


Hard, cos, any Where in law or equity againſt a ſcholar, ſervant, or minifler 


508. Caſtle of the Univerſity, depending before the juſtices of the King's Bench, 
1 Commen Pleas, and others there mentioned, and before any other 


3 ſon egif. judge, though the matter concern the king; if an indebitatus aſſump- 
agreementin ſi? is brought by quo minus in the Exchequer againſt a ſcholar or 


a ge 3 other privileged perſon, the Univerſity ſhall have conuſance, for 


tal of this the court of Exchequer is included in the general words. 


Charter; in Cro. Car. they are ſaid to have conuſance, ita gued jrfticiarii de banco regis five de communi 

benco, wel juſticarii de afſifis non ſe intromittant. In Hard, it is ſaid, that conuſance is given them of all 
ſuits, &c. — betore the juſtice of the King's Bench, Common Pleas, and others there men- 
tioned, and before any other judge, though the matter concern the king, ' Theſe latter words would, no 
doubt, warrant the reſolution in the caſe of Caſtle v. Litchfield ; for it is ſaid, that no charter of ex- 
emption ſhall be allowed without theſe or the like words, /icet tangat nos. But fee Hardr. 189. when 
it is affirmed, that the exemption granted to the Univerſity hath not theſe words, licet tangat ne. 


* ſee the following authorities, by which it is held, in oppoſition to the caſe of Caſtle v. Litchfield, 
That | : 


Fed 189. If a debtor and accountant to the king ſues a ſcholar by bill in 
ilkins v. 


Shalcroft, equity in the Exchequer, or, if an attorney ſues a ſcholar by * 
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Univerſities, 97 


of privilege, the Univerſities ſhall not have conuſance, for a general Lit. Rep. 


grant ſhall not take away the ſpecial privilege of any court. 204. On- 
Patent S. P. 3 Leon. 149. The Lord Anderſon's cafe. 2 Dany, Abr. 164. 


But in caſes where privilege is allowable, a ſcholar, &c. cannot ro. Cr 73. 
waive his privilege, and have a prohibition in the esurts of ef- 223 
min/ter, for the Univerſity by right has the conuſance of the plea, Heel, 28. 
where one is a privileged perſon; and a ſtranger is forced to Thomas 


ſue a privileged perſon in their courts by reaſon of that right veſted Om 
in them, ; ; 3 —* — 
granted to ſcholars, that their ſtudies might not be interrupted by their being forced to attend ſuits in 


other courts. 


But a ſcholar ought to be reſident (a) in the Univerſity at the Het). 28. 
time of the ſuit commenced, and no other ought to be joined in Thomas 
the action with him; for in ſuch caſes, he ſhall not have privilege. Wilcock's 


caſe, 
() Actual refidence muſt be certified by the chancellour, Hayes v. Long, 2 Wilf. 310. and his 


certificate muſt be ſupported by affidavit. Paternoſter v. Graham, 2 Str. 810, 1 Ld. Raym, 428. S. C. 
Boot v. Graham, 1 Barnardiſt. K. B. 49+ 65.] 


Though it is ſaid that ſervants of the Univerſity are privileged, Brownl. 
yet it has been holden, that a bailiff of a college was not capable gag ve 
of privilege. N 
Neither is a townſman entitled to privilege, to exempt him from 2 vent. 206. 
an office in the town, if he keeps a ſhop and follows a trade, The City;of 


though he is matriculated as ſervant to a ſcholar (6). de args 


(%) That a townſman ſo circumſtanced was not entitled to the privileges of the Univerſity, this 
cal: did not determine; for the decifion turned upon the matriculation having been colluſive, merely for 
the purpoſe of procuring an exemption from a corporate office, And it has beea lately adjudged, that 
a college barber at Oxford, though he reſides in the city out of the college, is entitled to the privileges 
of the Univerſity, Rex v. Rowledge, Dougl. 531.] 


It is to be obſerved, that though mayhem, felony, and freehold ap- Cro.Car.$7, 
pear as above, to be the only cauſes excepted in their charter; 3% Hayley's 
yet it has been held, that in aCtions for the recovery of the poſ- = ng 
leſhon of a term, without claiming title to the freehold, they ſhall cripps v. 
have no privilege, becauſe the freehold may come in queſtion. Webb's caſe, 

[Although the charter of the Univerſity extends to actions Per Lord 
ariling in any part of England, yet it cannot intend that ſcholars, Sig“: 
as plaintiffs, ſhall have the liberty of ſuing in the Univerſity in 
caules of aCtion arifing in any part of England ; but, when they 
are defendants, this privilege extends all over England.] ; 

It bath been diſputed how far the words of the grant entitled 
them to privilege in matters of equity. And the general princi- 
ple of conſtruction ſeems to be that where chattels only are con- 
cerned, or where damages only are to be given, there, their pri- 
vilege is allowable; but, where the ſuit is for the thing itſelf, 
2 their privilege cannot be allowed. As in the following 
caſes. 

A bill was brought ſetting forth a contract under ſeal with the 2 ventr. 
deſendant, for making a leaſe of certain lands in Middleſex, and yoo 
to have execution of the agreement. The defendant pleaded tze 
privilege of the Univerſity, to proceed in all quarrele in law and 


equity, 
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Fin. R. 45+ | 
Williams V. 
Roberts. 


Fin. Rep. 
762. 
Buſhby v. 
Croſs, 


Fin. Rep. 
292. Powell 
v. Hine and 
Adams. 


Per Har- 
court, Chan. 
MS. Rep. 
Trin. 12. 
Ann. in 
Chan. Al- 
dridge v. 
Stratford. 
Vin. Abr. 
V. 22. p.11. 


Wood's Inſt. 
549. 


3 Leon. 214. 
But ſce 

12 W. 3. 

c. 11. 819. 
Wh.Ch fe- 


Univerſities, 


equity, except concerning freehold ; and concluded to the jurif- 


diction of the court. But Lord Keeper Guildford over- ruled the 
plea, becauſe in this caſe they can only excommunicate or im- 
priſon, but cannot ſequeſter lands in Middleſex, and ſo can give 
no remedy ; and becauſe the charter of the Univerſity of Oxford, 
empowering them to proceed in all pleas and quarrels in law and 
equity, c. ought properly to be extended to matters at common 
law only, or to proceedings in equity that might ariſe in ſuch caſes, 
and not to mere matters of equity, which are originally ſuch, as 
to execute agreements in ſpecie. 

So likewiſe on a bill in Chancery to be relieved againſt a bond 
of the penalty of 100 /. given by the plaintiff's father to the de- 
fendant, who pleaded his privilege, that he is a doctor in divinity, 
ſcholar and reſidentiary {ſtudent in the Univerfity of Oxford, and 
that he ought not to be ſued but before the chancellour of that 
Univerſity, or his deputy or commiſſary for the time being; the 
plea on debate was over-ruled. 

But, on a bill to have a bond delivered up of 100 J. penalty, 
the money being paid, defendant pleaded, that he was a privileged 
perſon of the Univerſity of Oxford, viz. a doctor of laws, and re- 
ſident there, which the chancellour certified, and demanded conu- 
ſance of the matter in queſtion as determinable before him, or 
before the vice-chancellour, c. and not elſewhere, The court 
diſmiſſed the bill and allowed the plea. 

So likewiſe on a bill by adminiſtrator for an account of inteſ- 
tate's eſtate which defendants had got in their poſſeſſion, on pre- 
tence of ſome debts due to them from the inteſtate ; defendants 
pleaded, they are privileged perſons of the Univerſity of Oxford, 
and there reſident ; which the chancellour certified, and demanded 
conuſance of the matter as examinable before him, his vice-chan- 
cellour, c. and not elſewhere. And the plea was allowed. 

Laſtly, on a bill brought in this court for a diſcovery of the 
perſonal eſtate of Dr. Aldridge deceaſed, and an injunction grant- 
ed thereupon, the Univerſity of Oxford claimed conuſance of the 
cauſe, for that both plaintiff and defendant were ſcholars of the 
Univerſity. And Harcourt, C. ordered the bill to be diſmiſſed, and 
allowed an excluſive conuſance in equity touching chattels to the 
Univerſity. 


It is ſaid, that the chancellour of the Univerſity of Oxford, ot 
his vice-chancellour, may inflict eccleſiaſtical cenſures of the greater 
excommunication on offenders even for temporal offences, and 
certify the excommunication into the High Court of Chancery to 
obtain the writ de excommunicato capiendo, as if the offender had 
been excommunicated in an eccleſiaſtical cauſe and certified by a 
biſhop. The Univerſity of Cambridge hath alſo this privilege. 

In the conſtruction of their privileges with reſpect to the aſſize 
of beer and ale, it has been conteſted that they have not alan 
ipſam, that is, they cannot appoint another aſlize than what is ſet 
down by ſtatute, but that they have only cflodiam afize, that is, 3 
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power 


Univerſities. .. 


power to enforce the execution of it, as well in the price as in cognizes the 


right of the 
the meaſure. | two Univer- 
ſities to ſize and mark meaſures for ale and beer; and by a grant of the 2gth Ed. 3. the Univerſity 


of Oxford hath the aſſize and eſſay of wine and ale, as well as the cuſtody of it, Wood's Inſt, 550. 


On a motion for a prohibition to a ſuit in the vice-chancel- Rukh v. 
lour's court againſt certain brewers, for ſelling ill beer and falſe 2 
meaſure, the particular exceſs of juriſdiction alleged was, the ex- 8 ot 
acting of juratory caution; and it was inſiſted, that though they Salk. 343. 
have the aſſize of bread and beer by charter, yet a power to puniſh 1 hat bo 

* 4 e Univer- 
by fine, and proceed according to the civil law, cannot be by gries have 
charter. Holt, Ch. J. — Before the 14 H. 8. the Univerſity had the juif- | 
the juriſdiction of a leet, and exerciſed it in the vice-chancel- — 
lour's court; but the charter grants them the power of treſpaſſes, acknow- 
and that over all perſons Whomſoever, if a ſcholar be party. Ad- ledged in 


ſubſequent 
jaurnatur.] caſes, 3 Burr. 
164.7. 1 Bl. Rep. 547. Dougl. 537.: but, whether a tradeſman of Oxford, entitled to the privileges of 
the Univerſity as a college ſervant, but refiding without the walls of the college in the city, be therefore 
exempt from ſerving the office of conſtable for the city, is a queſtion which has been moved, but not 
abſolutely determined. Rex v. Routledge, Dougl. 530. It ſhould ſeem, however, ſrom the lan 

of the court, and the ſubſequent conduct of the proſecutors in that caſe, that there can be little doubt 
that the law is in favour of the exemption. 


Such are their general privileges of juriſdiction; it remains 
now to conſider, 


1. How they are to demand Conuſance. 


It is ſaid that conuſance may be demanded by certificate only, Wood'slaft. 
without ſpecial pleading upon an ndidtment of a privileged perſon 55% 
for an aſſault and battery. 

But it has been holden, that the claim of conuſance ought to 2 Str. 810. 
be entered upon a roll, and an afidavit made to verify the cer- Paternoſter 
tificate. 1 


Per cur. S. P. 
! Barnard. 49, 65. under the name of Boot and Graham. ¶ The charter, the act cf parliament which 


confirms it, and all the proceedings ſo far as they have gone, mult be enterei on the roll, and therefore. 
where the charter and ſtatute were ſhortly but not fully ſet forth, and the declaration which had been 
celivered in the cauſe was wholly omitted, the claim was difallowed as not made in due form. Leafingby 
v. Smith, 2 Will, 406. See the caſe of Woodcick v. Brooke, Ca. temp. Hardw. 241. an inſtance of 
« claim allowed.] 


In equity however a bill being filed againſt defendant, a fellow 1 Cafes in 
of Exeter College lin Oxford, for an account of ſeveral ſums of e 237 
money; the chancellour of Oxford claimed privilege by inſtrument Taylor. 
in writing. But the Lord Keeper diſallowed the elaim, ſaying it Lord Keeper 
muſt be put in by way of plea. He declared nevertheleſs that it _—_ N 
ſtiould ur (a) be on oath, but that it ſhould be ſufficient to aver guitaw; 


outlawry de- 
the defendant to be a ſcholar reſident, &c. fendant 
ſhould not 
be put to aver the plea on oath. (a) Mitf, Ch. Pl. 231. acc. ] 


In ſome caſes the claim of conuſance by plea ought to conclude 3 Bulſt. 282. 
with a traverſe : as, in treſpaſs for an aſſault and battery at B. in 1 
com, Hertford, the defendant pleads, that he was ſervant to a ſcholar 
in Saint hs College, Cambridge: and that they are to have _ 

ance 


Univerſity, 
alias Dr. 
Bentley's 


caſe, cited as ſo held Hil. 1: Ann. B. R. Perne v. Manners. 


Univerütttes. 
fance there. The plaintiff demur, becauſe the defendant take 


no traverſe, that he was culpable in any place extra univerſitat em 
Cantabrigie, that thereupon they might have taken iſſue. The 
whole court were clearly of opinion, that the defendant here ought 
to have concluded his plea with a traverſe. 


2. By whom it may be demanded. 


The vice-chancellour by his attorney or deputy appointed in 
writing may demand it, though the vice-chancellour is but a de- 
puty himſelf; for a bailiff may properly demand conuſance, and 


upon notice of the patent the court ought to ſuperſede. 


3. At what Time it may be demanded. 


The rule is that conuſance muſt be demanded the firſt day; 
[On the return of the writ, if the cauſe of action appears there- 


in; if not, then upon the firlt day given upon the declaration, 


After full defence made or imparlance prayed, it is too late.) 


In an action on the caſe againſt a member of the Univerſity, 
the bill was of Eaſter term 11 Aun., and the defendant had an 
imparlance till the firſt day of Trinity term following; after which, 
and before plea pleaded, the Univerſity of Cambridge by their 
attorney demanded conuſance, and the claim was diſallowed be- 


cauſe it was not made the ſirſt day. 
[See the caſes of Leaſingby v. Smith, 


2 Wilſ. 406, and Rex v. Agar, 5 Burr. 2823., where claims of conuſance were diſallowed as not 
made in due time.] 


(C) Of their Privileges with regard to their Right of 
Preſentation to the Livings of Papiſts. 


1. In what Caſes they ſhall preſent. 


3 Jac. 2. c. 5 FENACTS, that every papiſt recuſant convict, during the time 


Y 19. 


that he ſhall remain a recuſant convict, ſhall from and after 
the end of this preſent ſeſſion of parliament be diſabled to preſent 
to any benefice or eccleſiaſtical living, or to nominate to any free 
ſchool, hoſpital, or donative; and ſhall likewiſe be diſabled to 
grant any avoidance to any benefice, | a 
The chancellour and ſcholars of the Univerſity of Oxford ſhall 
have the preſentation, &c. to every ſuch benefice, ſchool, hoſpital, 
and donative, in the counties of Kent, Middleſex, Suſſex, Surry, 
Hampſhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, Worcefter- 


ſhire, Staffordſhire, Warwickſhire, Wiltſhire, Somerſetſhire, Devon- 


Hire, Cornwail, Dorſetſhire, Herefordſhire, Northamptonſhire, Pem- 
brokeſhire, Carmarthenſhire, Brecknock/hire, Monmouthſhire, Cardi- 
ganſhire, Montgomeryſhire, the city of London, and in every city 
and town being a county of itſelf, within the limits of the coun- 
ties aforeſaid, | 
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The chancellour and ſcholars of the Univerſity of Cambridge 8 20. 
ſhall have the preſentation, c. to every ſuch benefice, ſchool, 
hoſpital and donative in the counties of Hertfordſhire, Cambridge- 


ſhire, Huntingdonſbire, 055 Norfolk, Lincolnſhire, Rurlandſbire, 


Leiceſterſhire, Deriyſhire, Nottinghamſhire, Shropſhire, Cheſhire, Lan- 
caſhire, Yorkſhire, Durham, Northumberland, Cumberland, Weſtmore= 
land, Radnorſhire, Denbyſhire, Flintſhire, Carnarvenſhire, Angleſey, 
Merioneth, Glamorganſhire, and in every city and town, being a 
county of itſelf, lying within the limits of the counties laſt men- 
tioned. 

By the 1 W. M. cap. 26. f 2. every perſon refuſing to make, 
or to appear for the making the declaration againſt tranſubſtan- 
tiation, and whoſe name ſhall be recorded at the quarter ſeſſions, 
is diſabled to make any preſentation, donation, or grant of avoid- 
ance of any eccleſiaſtical living, as fully as if he were a popiſn re- 
cuſant convict, and the chancellour, Oc. of the Univerſities ſhall 
have the preſentation in the reſpective limits mentioned in the act 
of 3 Fac. 1. c. 5. 

And farther by 12 Ann. c. 14. papiſts and their children under 
the age of 21 years, not being proteſtants, though not convicted, 
and their mortgagees and truſtees ſhall loſe their preſentations z 
and the reſpective Univerſities ſhall preſent, 


2. Whom they ſhall preſent. 


By 3 Fac. I. c. 5. 21. it is provided, that neither of the Uni- It vas agreed 
verſities ſhall preſent to any benefice, any ſuch perſon as ſhall — 
then have any other benefice with cure of /ouls and ſuch preſent- preſented to 


ation ſhall be void, a prebend, 


; tor non babe 
eurom animarum, Cro, Eliz. 79. And for the ſame reaſon a dean, archdeacon, prebendary, &c. may be 
preſented or nominated by the Univerſity ; for their promotion is not a benefice with cure of ſouls. 
Vin, Abr. V. 2. p. 5+ But ſee 3 Inſt. 155. contra, 


3. How their Right of Preſentation may be prevented. 


If patron recuſant grants the patronage in fee to another, in Sir William 
Iuch caſe the Univerſity ſhall not have the preſentment ; and in J* 27 
h { if h . . il f lit, 0 . Standen v. 
tne tame manner, if he grants it in tail for life or years, during the Univer- 
the continuance of this grant, he is not patron in poſſeſſion, and fity of Or- 
tnerefore the Univerſity ſhall not preſent by the words of the — 
ſtatute of 3 Fac. 1. c. 5. : 


But, if a patron makes a leaſe for years of an advowſon, and sir wiliiam 


afterwards becomes a recuſant, the Univerſity ſhall have the pre- 22 
lentation, as a future intereſt given to them. Univerfinr 


of Oxford and Whitton, S. P. arg. 10 Rep. 56. a. 


80 likewiſe, if a patron acknowledges a ſtatute merchant, and II. ib. 
iter becomes recuſant convict, and then the ſtatute is extended, 
the Univerſity notwithſtanding ſhall have the preſentment. 
[It was determined by Lord Hardwicke, on the ſtatute of Anuue Cottington 
hereaſter mentioned, that that ſtatute doth not make the * v. Fierchery 
tru 


2 Atk. 155 


Cniverſities. 


truſt void, but only the turn upon an avoidance, ſo that if the 
party conforms before any avoidance happens, nothing can veſt 
in the Univerlſitics.] 


4. How Truſts made to prevent their Right of Preſentation may 
rr be diſcovered. 


Where ſecret truſts are made to prevent their right of preſent. 
ation, the following ſtatutes point out a method for diſcovering 
ſuch truſts. 

By 1 W.& M. c. 26. 5 3: Truſtees of recuſants are diſabled to 
preſent or grant any avoidance of any eccleſiaſtical living, free 
ſchool, or hoſpital, and the reſpective Univerſities are to have the 
preſentations. 

And if any truſtee, mortgagee, or grantee of any avoidance ſhall 

reſent, Sc. to any ſuch ecclefialtical living, Wc. where the truſt 
ſhall be for any recuſant convict, or diſabled, without giving no- 
tice of the avoidance in writing to the vice-chancellour of the Uni- 
verſity, to whom the preſentation ſhall belong, within three months 
after the avoidance, he ſhall forfeit 500 J. to the Univerſity to 
which the preſentation, Sc. ſhall belong. | 

$ 7. Perſons making the declaration, and taking the oaths be. 
fore the juſtices at the quarter ſeſſions, where their names are re- 
corded, ſhall be diſcharged of the diſability. 

Farther, by 12 Ann. ff. 2. c. 14. C 2. preſentor is to be examined 
by the ordinary, whether he be a papiſt or a truſtee for ſuch. 

§ 3. Preſentee is to be examined upon oath by the ordinary, it 
he knows, or believes the preſentor to be a papiſt, or a truſtee 
for a papiſt, or for the children of ſuch, or any other perſon ; and 
if he anſwers not directly, the preſentation to be void. 

4. Univerſities and their preſentces may bring a bill in Chan- 
cery for diſcovery (a), and upon neglecting to anſwer, the bill to 
be taken fro conje//s. 


[(#) A bill 
tounded 
upon this 
ſtatute can 
only be for diſcovery, nct for relief. So determined by Lord Talbot, ſapra, vol. 5. p. 272. 


It was 5. Patrons and their clerks, conteſting the right of the Uni- 
moved in a verſity in qrare impedit, may be examined in court, or by commil- 
guare impe- 


Ar, that the ſion or aſſidavit, as the court ihall think proper, as to ſecret truſts; 


plaintiff and if upon diſcovery who is the cut que truft, he-ſhall, upon a 
e rule made for him to come into court, or before commiſſioners, 
— pas to make the declaration againſt tranſubſtantiation, neglect ſo to 
might be do, he ſhall be eſteemed convict in reſpect to his preſentation. 
examined 


upon oath touching ſecret trufts for papiſts purſuant to this act, and a commiſſion for ſuch examination 
was ordered to iſſue, directed to the three prothonotaries, or any two of them, Barnes, King v. Biſhop 
of Carliſle, and Maſters and Scholars of the Univerſity of Cambridge. See likewiſe where the eourt ot. 
dered a commiſſion for the like purpoſe, and direfted the prothonotary to ſtrike the commiſſioners 
names, and to ſettle the interrogatories. Barnes, Rutter v. Biſhop of Herefocd and the Univerſity 
Cambridge. 


$ 6. And the anſwer of ſuch patrons, and the perſons for whom 
they are intruſted, and his and their clerks, and their examina: 
tions and aſſidavits taken as aforeſaid by order of any court, *Y 
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the ordinary, ſhall be allowed as evidence againſt ſuch patron ſo 
preſenting, and his clerk. 

(8. No lapſe ſhall incur, nor plenarty be a bar, till three months 
after the anſwer put in, or the bill taken pro confeſſo, or the proſe- 
cution deſerted, provided ſuch bill be exhibited before any lapſe 


incurred. 


(10. Upon conſeſſion or diſcovery of truſt, the production of 
deeds may be enforced. 

Laſtly, The 11 Geo. 2. c. 17. $ 5. enacte, That every grant of 
any advowſon of any eccleſiaſtical living, ſchool, hoſpital, or dona- 
tive, and every grant of any avoidance thereof, by any papiſt or 
perſon making profeſſion of the popiſh religion, or any mortgagee 
or perſon intruſted for any papilt, c. ſhall be void, unleſs ſuch 
grant ſhall be made bond fide, and for a full conſideration, to a 
proteſtant purchaſer, and only for the benefit of proteſtants; and 
ſuch grantee ſhall be deemed a truſtee for a papiſt, and they and 
their preſentees ſhall be compelled to make ſuch diſcovery relating 
to ſuch grants and preſentations as by the act 12 Ann. ff. 2. c. 14. 
is directed. And every deviſe to be made by any papiſt of any 
ſuch advowſon, &c. with intent to ſecure the benefit thereof to 
the heirs or family of ſuch papiſt, ſhall be voidz and ſuch de- 
vilees and perſons claiming under ſuch deviſees, and their pre- 


ſentees, ſhall be compelled to diſcover whether ſuch deviſees were 
not made with the ſaid intent. ; Eo” 


5. How their Right of Preſentation may be needed. 


When once the preſentation pro hd vice is veſted in the Uni- 10 Rep. 58. 
verſity, though the recuſant conforms himſelf afterwards or dies, 923 
yet the Univerſity ſhall preſent. lour, &e of Oxtord Univerſity's caſe. 

So likewiſe, if a recuſant is attaint of felony or præmunire, the Per Hutton, 
intereſt of the Univerſity ſhall not be diveſted. Sir Wi 


o. 26. in 
the caſe of Standen v. the Univerſity of Oxford and Whitton. 


6. How it may be avoided, 


The 1 VJ. & M. enacts, that the benefice to which perſons are 1 w. & M. 
preſented by the Univerſities for the recuſancy of the patron, ſhall ff. 1. 26. 


become void in caſe of abſence from the ſame above the ſpace of 
60 days in any one year. 
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Uotd and Uoidable, 


N the law ſome acts are abſolutely void, and others are voidable 
| I only; for the better underſtanding whereof, it is neceſſary to 


der, 


(A) The Diſtinction between void and voidable. 


(B) What Adds are void; wherein, of the Degrees 
in which Acts may be void, as, 


1. What Acts are abſolutely void as to all Purpoſes. 

2. What void as to ſome Purpoſes only. 

3. What as to ſome Perſons only. 

4. How Acts void by Operation of Law may be made good by 
ſubſequent Matter. | 


(C) What Acts are voidable only. 
O) How voidable Acts may be made good, 
(E) How they may be avoided. 

(F) By whom they may be avoided. 


(A) The Diſtinction between void and voidable, 


2 Lill. Abr. A Thing is void which was done againſt law at the very time of 
807. the doing it, and no perſon is bound by ſuch an act; but a 
2 thing is only voidable which is done by a perſon who ought not to 
have done it, but who nevertheleſs cannot avoid it himſelf after it 


text as to 
voidableaQts is done; though it may by ſome act in law be made void by his 


is far from . 
being uni- heir, Wc, 34 
verſally juſt. It does not hold in the cafe of infants, An infant when he comes of age may himſel 


avoid a yoidable act done by him in bis infancy. ] 


(B) What Acts are abſolutely void. 


Cart. 19. ACT S,it is ſaid, may be void in ſeveral degrees, according to the 
— particular circumſtances of the caſe; it will be proper chere- 
8 fore to conſider, 
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1. What AQts are abſolutely void as to all Purpoſes. 


Bond of a feme covert and infant are void. Be. Org. 
ion, pl. 26. 
This however with regard to the infant muſt be underſtood with ſome reſtriction; for if an infant gives 
a bond without a penalty for neceſſaties, it is good z and the reaſon why it is void, if with a penalty, 
ſeems to be that the law gives validity to every act of the infant's which may be for his benefit; but it 
cannot be preſumed to be for his benefit to enter into a penalty. Noy, 85. Delaval v. Clare. Cro. 
Eliz. 920. Ayliff v. Archdale, S C. Moor, 679. 1 Inſt. 172.4. 1 Roll. Abr. 729. 1 Lev. 87, 
Ruſſel v. Lee. [A warrant of attorney given by an infant is mereiy void, Saunderſon v. Marr, 
1H. Bl. 75. ] 


So likewiſe the bond of a perſon non compos mentis, after office 2288 
found, is abſolutely void. W act 


it is ſud the reaſon why the bend of an infant or perſon gon compos is void, is, becauſe the law has ap- 
pointed no act to be done to avoid it; and the only reaſon why the party cannot plead nn eff faftum is, 
that the cauſe of nullity is exttinſick, and does not appear on the face of the deed. 2 Salk. 675+, 
Thompſon v. Leach. And ſce pe. What acts are voidable only. 


And in general all bonds which are given for a purpoſe malum See ante, 


I g . tit Obliga- 
'n /e, as to kill or rob another, are void. tion (D) and (E). 


Likewiſe bonds given for the performance of a malum prohibitum, 
as for maintenance.— | 

And bonds to oblige perſons to negle& their duty to the king 
and kingdom, are abſolutely void. 

If a future leaſe be made to commence aſter the death of tenant 2 Salk. 620. 
in tail, it is merely void in its creation; for it is not to commence 282 ba 
till the title of the iſſue commences, and that is an elder title con- — (ej. 
curring with it; and if the law ſhould make it otherwiſe than void, 
the law would make him a treſpaſſer. 

If a biſhop grants adminiftration, aud there are bona notabilia, ; Rep. 30. 
ſuch adminiſtration is abſolutely void, as well as to the goods with- Prince'scaſe. 
in his own dioceſe as elſewhere, becauſe he hath in ſuch caſe no 1 
juriſdiction whatever, Neiham's caſe. Noy, 96. Croſſman v. Hume. And lee poſt. (C). 


80 likewiſe a judgment, given by perſons who have no good 1 231. 

. 8 De 8 And it may 
commiſſion for that purpoſe, is void. — 

that in general all acts done by miniſters of juſtice without authority are void. 10 Rep. 76. . And 


er peſt, (C). 
2. What AQts are void as to ſome purpoſes only. 


Void things are good to ſome purpoſes. —As, if Finch's Laws 
Leſſee for 20 years take a leaſe for 10 years, to begin preſently, ** 
upon condition that if a certain thing be not done the leaſe ſhall 
be void; in that caſe, though the ſecond leaſe be void on the 
breach of the condition, yet the ſurrender remains good. 
So likewiſe if a feoffment be made, to be void on the non- per- 14. ibid. 
lormance of a certain condition, yet, after the feoffor's entry for 
ne condition broken, the feoffec ſhall have an action for a treſpaſs 
one by the feoffor before. 


Vor. VII. F Allo, 


* 


Qoid and Uoidable. 
Alfo, if tenant at will grants over his eſtate, though the grant be 
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Arg. Hard. 4 | i gran 
20 _ void, yet it determines his will. 

v. Clerk. | 

But, if an act be made void by a ſtatute, it ſhall avail to no purpoſe whatever: Therefore a ſimoniaca 


preſentation does not ſu much as amount to a claim. Arg. ibid. [A bill of exchange or promiſſory 
note for money loſt at play is void in the hands of an indorſee, though without notice, and for a ya. 


huable conſideration. 1 Salk. 344 2 Burr. 1077. The like law, where it is given on an uſurioy 
contract. Dovgl. 735. A leaſe of a rectory by a rector is void by his non-refidence for eighty days, 
2 Term Rep. 749 An annuity deed not enrolled purſuant to the directions of the 17 G. 3. c. 26. it 
abſolutely void. Id. 603.] 


3. What Acts are void as to ſome Perſons only. 


Per Ander- A fraudulent gift of goods is not void againſt all, for it remains 

2 Eliz good againſt the donor, and is only void againſt his creditors, 

445+ Upton v. Baſſet. 

Cro. Eliz, 80 likewiſe, a feoffment upon maintenance or champerty is not 
445. void againſt the feoffor, but againſt him that hath right: per 

Upton v. . 4 

Baſſet, Beamond, J. | 

Bro. Obli- Alſo, where a feme covert or infant are bound in an obligation 

gation, pl. with others, though the bond is void as to the feme covert or in- 

8 x Roll. fant, yet it is good as to the others, who ſhall be ſued alone, and 

41 Winf. the writ ſhall not abate, 

combe v. 


Pigott. And fee there whether it is neceſſary to aver the declaration, that the other is a feme covert a 
infant. : 


4. How AQts void by Operation of Law may be made good by 
ſubſequent Matter. 


Chan. Cafes, In equity the conſent of the heir makes good a void deviſe. 
209. Ld. Corabury v. Middleton. 


Chan.Cafes, So likewiſe, a deviſe void by miſnoſmer of the corporation was 
267. Anon. decreed to be a good appointment of a charitable uſe, within the 


43 Elia. 


(C) What Adds are voidable only. 
Arg. 3 Bulſt. 1* a leaſe be made by the huſband of the wife's land, and the 


— _ huſband die, the leaſe is not void, but voidable by the wife's 
Tom. 
65. Brown- entry. 


ing v. Beeſton. [Though a leaſe by the huſband of a feme covert's eſtate (even not within 32 H. 
c. 23.) is only woidable, yet a mortgage of a feme covert's eſtate, though in form of a leaſe, is v 


Dougl. 53, 54+] 


2 Silk. 620. Likewiſe, if tenant in tail make a future leaſe for years, which 
_— „dy poſſibility may be to commence during the life of tenant in tal, 
8 


_ See jt is not void, but voidable as to the iſſue. 


2 Brownl. So, if an infant make a feoffment or a leaſe, and deliver it with 
248. Plomer his hand, it is voidable only. 

v. Hock- 

head. Ir is there added, that if the feoffment or leaſe be executed by letter of attorney, it is a diſſeiße 
to him. It has been ſaid likewiſe, that if the infant reſerve a ſmall rent, as one penny, where the i 
is worth 100 J. per ann. ſuch leaſe is void. 2 Leo. 216, Humfreſton's caſe, 
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Uoid and Uoidable, 


It is ſaid likewiſe, that a deed of exchange entered into by an Perk. 28x, 
infant, or one non ſane memorie, 1s not void, but may be avoided 
by the infant when arrived at age, or by the heir of him who is 
non ſanæ memorie. ' | 

Alſo, an infant's bond of ſubmiſſion to an arbitration ſeems only Noy, 93. 


67 


voidable. Kaight. 
An infant's contract of marriage likewiſe is only voidable. 2 Str. 938. 


Holt v. Ward, Clarencieux⸗ 


So likewiſe, the deed of a perſon non compot mentis, before 4 Rep 124. 
office found, is voidable only, but cannot be avoided by the party 3 
himſelf. N 


reaſon » hy 
their acts cannot be avoided by themſelves, is, becauſe it is a maxim in law, that no man of full age 
ſhall be admitted to ſtultify himſelf, Id. ibid. and lee ante (B). 


A preſentation, inſtitution, and induction of a layman is not 2 

. 2 k ro. 1. 
yoid, but only voidable by ſentence, — thats 

Likewiſe, if the archbiſhop of a province grant adminiſtra- ceo, Eliz. 
tion, where there are not bona notabilia to warrant a prerogative 4<7- 
adminiſtration, yet ſuch adminiſtration is only voidable; becauſe Pinsham v. 

. Sno On : . Smeath- 

the archbiſhop hath a general juriſdiction over all the dioceſes in „ick. See 


the province. ante (B), note the differences 


So alſo, if letters of adminiſtration be granted to one, and after Cro. Elis. 
granted to another, by this the firit are not avoided, except by ju- B Ste 
dicial ſentence. Stocke. 

2 Sal k. 674. 
all v. 
Biggs. 


An order of the juſtices likewiſe, being a judicial act. is not 
abſolutely void, but voidable only, and continues to be an order 
till it is avoided. 

So likewiſe, the judgment of a ſuperior court is not void, but 2 Salk. 674. 


only voidable by plea or error. fa = — 4 
Thus, an erroneous attainder is not void, but voidable by writ 2 Inſt. 184. 
of error. 2 R. 3 fo. 
21, 23» 
Though the ſtatute of em. 2. 13 Ed. 1. c. 1. ſays, finis ipſo Arg. 1 Roll. 
ure fit nullus, yet it is not void againſt the party, or his iſſue, Rer. 238, 


or him in reverſion; but the iſſue and he in reverſion have re- w? 
medy to avoid it; and the words of the ſtatute fi? nullus are con- Smith, alias 
ſtrued to mean that it is as good as void, in reſpect of the defeaſable- Magdalen 


neſs of it. Nv pats 
So, where the ſtatute of additions ordains, that if any be out- Arg. Rol. 


awed without addition, the outlawry ſhall be clearly void and of no Rep. 1590 
effect, yet it ſhall not be void without writ of error, — 


Wuren. 


68 Uoid and Uoidable, 
(D) How voidable Acts may be made good, 


3 Rep. 64. HE RE a leaſe is voidable, acceptance of the rent will 
3 TO in make it good: but, where it is void, no acceptance or 
the Tale . 


atove put, other act can make it good. | 
where ter ant in tail makes a future caſe which may poſſibly commence in his own life, though it 
is voidable as to the iſſue, yet it may be made good by tas iſſue's acceptance of rent. Arg. 3 Le. 271, 
Butler v. Baker. | 


- (E) How they may be avoided. 
& Rep. 119. A Deed being voidable, is to be avoided by ſpecial pleading; 
GOP and where an act of parliament ſays, that a deed, &c. ſhall be 
wens ale. void, it is intended that it ſhall be by pleading. 
8 Rep. 119. Where a deed is a voidable deed at the time of pleading ; as, if 


phone I an infant ſeal and deliver a deed, or one of full age deliver a deed 


Bur, if the by dureſs, &c. the obligor muſt not plead 792 eff faftum; becauſe 
ſeal be when the action was brought it was his deed, and mult be avoided 
ny 08 by ſpecial pleading (a). 


tendant may 
piead non oft fac am, for though it was once a deed, yet at the time of the plea, it was not his deed. 
1d. ibid, [(a) The reaſon why the defendant in this cate muſt plead ſpecially, and not mere; 
rely on the plea of non off factum, is, not becauſe the inſtrument is in form a deed, but becauſe t hi 
operation from the delivery. For the delivery of a deed cannot be void, but is only voidable ; fo thy 
deeds which rake ce by delivery can be only vida; whiilt thoſe which do not ſa take ect are abſs. 
Iutely woid, 3 Burr. 1804. 1 H. Bl. 75, But it is not becauſe the deed may be avoided by fpecia 
pleading, that it is therefore vo dable, but be ng only voidable, the party is bound to diſcloſe tha 
matter in his ptea which ſhall avoid it; for prin facie it is good; it paſſeth an intereſt ; it is caps, 
ble of confirmation; its validity therefore ſhall not be queſtioned without giving the other party an qq. 
portunity of ſupporting it in his replication, ] 


3 Rep. 65. Dut a feoffment or leaſe for life, which is declared to be void or 
a. Pennants breach of a condition, mult nevertheleſs be made void by re-entry, 
_ 100, it being a freehold conveyed by livery : whereas a leaſe for year 

3oodale v. on breach of the condition is abſolutely void, and there needs n 


Wyatt, Te-entty. 


(F) By whom they may be avoided. 


212. 218. O F a void act or deed every ſtranger may take advantage, bu 
6 57 ar not of a voidable one; as, if there are two joint-tenants with 
dale. in age, and one makes a leaſe for years, and dies, the other fhal 
avoid it, for the leaſe is utterly void: but, if the one leaſes for lift 
and makes livery in pcrſon, and dies, the other ſhall not avoid i: 


Per Wray, Ch. J. 
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| Uſes and Truſts. 


Uſe at common law was an equitable right which he, who Gil. Laws 
conveyed a legal eſtate to another, reſerved to himſelf, upon Vis, 175. 


truſt and confidence that the perſon to whom he ſo conveyed it, 
would nevertheleſs ſuffer him to tike the rents and profits of 
the Jand, and that he would execuce eſtates according to his 


direction. 


The feaſfee therefore, or terretenant, (that is, the perſon to whom 
the legal eitate was conveyed,) had the freehold or fole property in 
him; and the perſon who had conveyed the legal cſtate to him, 
that is, the ceſtui que uſe,) had neither jus in re, nor ad rem; for if 
he had entered upon the land without the conſent of the feoffee, 
he had been a treſpaſſer; ſo that nothing remained in him but a 
bare confidence or truſt, for which, if it was broken, he had no 


remedy, but by ſubpœna in Chancery. 


But this equitable right extended ĩtſelf to all perſons who claimed 
in privity under the feoffee, that is, who came into the ſame eſtate 
which the feoffee had in the uſe, and by contract with him : for a 
d/ciſor came into the ſame eſtate, but not by contract or agree- 
ment, and therefore claiming not by or from the fegte, he, conſe- 
quently, did not claim the eſtate as it was ſubject to the uſes, but 
he claimed an eſtate above that free from and diſcharged or the 


uſes; and it would in a manner have defeated his'tyle, ſhould he 
ave been compelled to ſtand ſeiſed to a uſe, when he did not 
clam the eſtate which was charged with the uſe : for confidence 


in the perſon was requiſite as well as privity of eftate. 


Confidence in the perſon, was either expreſs or implied; as, it 
a feoffee to a uſe had, for good confideration, enfeoffed one who 
lad no notice of the uſe, the uſe was deſtroyed; for the perſon en- 
feoffed not knowing that there were any uſes, no truſt could be 
repoſed in him to let the ce/{:ri que v/e take the profits; but, if he 
dad notice, a truſt might well be ſaid to be repoſed in him, fince 
ne took the land, knowingly, charged with the uſes. So alſo, if 
the feoffment had been made vithout conſideration, though the 
perſon enfeoffed had ne notice of the uſe, yet he would neverthe- 
lels have ſtood ſeiſed to the uſe, for the law in that caſe would 
bare implied notice of the uſe, and, conſequently, the truſt would 


have remained. 


Hence it may be collected, that to every uſe at common law 
were were two inſeparable incidents; a privity in eftate, and a 
confidence in the perſon; and where either of theſe failed, the 


dle was ſuſpended or deſtroyed. 
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But 


1 Rep. 121. 
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But for the better underſtanding of the law relative to this 
head, we ſhall conſider, 


(A) The Origin and firſt Introduction of Uſes. 


(B) The ſeveral Properties of an Eſtate in Uſe at 
Common Law, which are, 


I. That it is alienable; wherein, of the Power of Ceftui que 
Uſe. 


1. At Common Law. 
2. By the Statute of 1 R. 3. c. 1. 


2. That it is deſcendible ; wherein, 


1. Of the Deſcent of a Uſe in Poſſeſſion. 
2. Of the Deſcent of a Uſe in Revenſion. 


3. That it is deviſable. 

4. That it is not extendible, or Aſſets. 

5, That it is not forfeitable. 

6. That a Woman is not dowable of a Uſe, 


(C) The Inconveniences of Uſes. 


(D) The Alterations introduced with reſpeCt to 
Conveyances to Ules by the 27 H. 8. c. 10. 


(E) The ſeveral Sorts of Conveyances to Uſes; 


| wherein, &. 


1. Of thoſe which raiſe Uſes by Way of Tranfmutation of 
Poſſeſſion, ſuch as, 1. Feoffment. 2. Fines. 3. Re- 
coveries. Of which before under their reſpectiue Titles: Bui 


berein farther, N 


Of Deeds declaring the Uſes of Feoffments, Fines, and 
Recoveries; wherein, 


x. Who may declare Lies. 

2. To whem they may be declared. 

3. In what Manner they may be declared. 

4. At what Time they may be declared. 

5. In what Caſes Averments may be made of Uſes. 


2. Of thoſe Conveyances which raiſe Uſes without Traut 
mutation of Poſſeſſion ; ſuch as, 


1. Covenants to fland ſeiſed ts Uſes ; wherein, 9 5 


q, Me may covenant te Hand. Heibed, and to whom, 93 "Wi 
24K 


F. 


(A 
T H 
W. 
ſubſtan 
thence 
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2. What Confideration is neceſſary to a Covenant to fland 
feiſed, and how far it extends. of, 


3. By what Words a Man may evvenant to fland ſeiſad. / 
4+ The Effet of a Covenant to land ſeiſed. g. 


2. Of Bargain and Sale; of which before, under its pro- 
per Title. | 


(F) What Kind of Property may be conveyed by 
Way of Uſe. /g. 


(G) The ſeveral Kinds of Uſes executed by the Sta- 
tute, ſuch as, J 


1. Uſes in 155 
2. Uſes in Poſſibility; wherein, 


1. Of executory Fees; and the Difference where they riſe by 
way of Uſe, and where by Dewviſe. 

2, Of contingent Remainders, of which before under Title 
Remainder : But herein farther, 


1. In what Manner they are to be executed. 
2. How they may be defeated. 


1. Where there is no Power of Revocation. 


* 6 2. Where there is an expreſs Power of Revocation. 
3. How they may be ſuſpended, revived, or extinguiſhed. 
Uſes; (H) The Caſes out of the Surat a 
| 1. Where Uſes are limited upon Uſes. 
tion of 2. Where Terms are raiſed and limited in Truſt ; wherein, 
* 1. Of Terms which wait on the Inheritance. 


2. Of Terms in Groſs. 


3. Where Lands are limited to Truſtees to pay over the 
Rents and Profits. 


(J) Reſulting Uſes, or Uſes by Implication, /2-7 


(K) Second or ſhifting Ules. 
(L) The Manner of pleading Uſes. 


(A) The Origin and firſt IntroduQtion of Uſes. 


T HE. original of uſes was from a title under the civil law, Gil. Lao 
which allows of an uſufructuary poſſeſſion, diſtin from the Vie», 3. 

F ſubſtance of the thing itſelf; and it was brought over to us from 

2. W thence by the clergy, who were maſters of the civil law. For 
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when they were prohibited from taking any thing in mortmain, 
after ſeveral evaſions by purchaſing lands of their own, tenants 
ſuffering recoveries, and purchaſing lands round the church ang 
making them church-yards by bull from the Pope, at laſt this 
way, was invented of conveying lands to others to their own uſe; 
and this being proper matter of equity, it met with a very favour. 
able conſtruction from the judge of the Chancery court, who was 
in thuſe days commonly a clergyman z and the clergy thought this 
a ſtatute contrary to natural juſtice, and ſo could eafily tolerate any 


Sir William act for evading it. Thus this way of ſettlement began; and was 
eg 127. often uſed for other fraudulent purpoſes, as to defeat juſt debts, 


od Wil. a 
3 wardſhips, eſcheats, &c. but it more 222 prevailed among 
Calc, all ranks and conditions of men, by reaſon of the civil comme. 


tions between the houſes of Lancaſer and York, to ſecrete the 
poſſeihons, and ro preſerve them to their iſſue, notwithſtanding 
attainders. - 


(B) The ſeveral Properties of an Eſtate in Uſe at 
——- Common Law. 


Un this head it will be ſuſficient to obſerve in general, 
1. That at common law a uſe is alienable; 2. that it is de. 
ſcendible; 3. that it is deviſable; 4. that it is not extendible, or 
aſſets; 5. that it is not forfeitable; 6. that a woman is not don. 
able of an uſe. | 


1. That it is alienable ; wherein, of the Power of Ce/7wui que Uſ. 


1. At-Common Law. 2. By the Statute of 1 R. 3. c. 1. 


1. At Common Lab. 


It has been ſaid in the definition of a uſe, that ci que w/e had 
neither jus in re, nor ad rem; for, if the feoffee broke his trult, 
he had no remedy againit him but by ſubpoena in Chancery. 

Kelw. 42.b. _ This ſubpoena commenced iu the time of E. 3. but it was at 
46. b. ways againſt the feoffee in truſt himſelf, and was never allowel 
againſt his heir till H. 6. and in this point was the taw changed by 
Ferieſcue, Ch. J. So that, if the feoffee had died, his heir ws 

ſeiſed to his own uſe, as the law was taken to the time of Hen. 4 

till at length the ſubpoena was granted both againſt the heir, and 

the feoffee of the feottre, about the time above mentioned, os 

according to ſome, later. 

on Lawof But, though at common law cu gue uſe had no pow 
Ules, 26. over the land, yet might he alien the uſe, becauſe every one ma 
diſpoſe of the rights that were in him; or he might prefer a bil 

in Chancery to make the terretenant exccute the uſe in himſelf. 

Plow. 352. But, at common law, if ctw gue ſe had entered and made 
b. The teot- a fenifment in fee of the lands, this had not been good n 


Fees upon 3 f 4 
theft . paſs the eſtate to the ſcoſſee; becauſe ui] que uſe had not 


try would, it the freehold in him, and fo could not paſs it to another; bu 
ene land by his entry he was a diſſeiſor: yet in this caſe, if 18 
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feoffees of ceſtui que uſe had re- entered upon the purchaſer, the ſ:ifed to the 


feoffees would not have had the lands to their own uſe ; and they vis of the 
would not have ſtood ſeiſed to the uſe of celui que uſe, becauſe he — — 
had transferred the uſe to another. lc. cit. 

If ceftui que uſe make a leaſe for years, rendering rent, the re- Bro F. to 
ſervation is void, unleſs it be by deed; for the rendering of rent Ufes, 338. 
to a man is an acknowledgment of the holding of lands from him; f a 
but here the lands are not held of ceffut que uſe, but of the 
feoffees who have the reverſion. But, if the reverſion be by deed, 
the feoffees ſhall not have the rent reſerved, but cui que uſe ſhall 
have it. 

If eſtui que uſe make feoffment, with a letter of attorney to Bro. F. to 
give very, and the attorney give livery accordingly; gu. whether C339. 
the feoffment was good; or whether it was not a diſſeiſin? EY 

But by the ſtatute of 1 R. 3. c. 1. a power was annexed to a 
uſe, that ceſtui que v/e ſhould alien the lands. 

The reaſon of that ſtatute was, becauſe ceftui que uſe in poſſeſſion Gilb. Law 
often aliened the lands, and then the feoffees entered, which of Vies, 27. 
cauſed a great deal of vexation and Chancery ſuits; and therefore 
the ſtatute gave ce/tuz que uſe an immediate power of alienation, 
without the concurrence of the feoffees; which leads us more 
particularly to examine the power of ceſiui gue uſe, 


2. By the Statute of 1 R. 3. c. 1. 
The ſtatute of 1 R. 3. c. 1. enacts, that every eftate, feoffment, (a) By this 


gift, releaſe, grant, leaſe and confirmation of lands, tenements, rents, $9 (all) 


. ; feint reco- 
fervices, or hereditaments, made or had, or hereafter to be made or had, 8 1 


by any perſon or perſons, being of full age, ꝛbbole mind, at large, and well as 
net in dureſs, to any perſon or perſons; and (a) all (b) recoveries and Ke Ps 
executions had or made, ſhall be good and effetual to him to whom it is Pod. 


{+ made, had, or given, and to all other to his uſe, againſt the ſeller, compre- 
ferffor, donor, or grantor thereof, and againſt the ſellers, feoffors, donors, hend-a. But 


, X k 3 . they are 
or grantors, his or their heirs, claiming the ſame only as heir or heirs to good only 


the ſame ſellers, feoffors, donors, or (c) grantors, and every of them, 3ainit the 
and againſt all others having or claiming any title or intereſt in the nme. 


and thei 
fame (d), only to the uſe of the ſame ſeller, ferffor, donor, or grantar, * 


ſellers, feoffors, donors, or grantors, or his or their ſaid heirs, at the - —_— 
time of the bargain, ſale, covenant, gift, or grant made (e): ſaving to „100 uch 


p f ; : gta tors, &c. 
every perſon or perſons ſuch right, title, action, or intereſt, by reaſon of So thac they 


any gift in tail thereof made, as they ought to have had, if this act are not good 


inſt ki 
tad not been made. in 


23 heir to the grantor and his feme in tail per formam doni. Arg. Pl. C. 4. a. b Mich. 6 Eliz. in Manxell's 
caſe, (5) If a man recovers by erroneous judgment, and makes feoffment to his uſe, and the other 
brings writ of error, and reverſes the judgment, he may enter without ſcire facias againſt the feoffees ; 
for it is a recovery, and therefore it ſhall bind him and his heirs and feoffees by the ſtatute 1 R. 3. Bro. 
Feoffment to Ules, 337. { 3+ (c) Yet if cui que uſe grants a rent-charge, and the feoffees are 
ditleiſed, the grant ſhall be good againſt the diſſeiſor; and yet he does not claim oniy by the ceftui gue uſe, 
Arg 2. Le. 153. pl. 185. in caſe of Cordel's executors v. Clifton. (d) This ſtatute did not take 
a'vay the power of feoffees ; for they may yet make feoffments; but enlarge the power of ceſlui que uſe, 
wha may now make feoffments likewiſe. Godb. 203. in cafe of Lord Sheffield v. Ratcliff. (e) It 
vas agreed per cur. that theſe words are taken for tenant in tail in poſſe ſſion, and not tenant in tall in 
dez for ceſlui que uſe in tail has no right or intereſt, Bro. Feoffment al. Uſe, 339. b. 5 40. 


Here 


74 | . Uſes and Truſts. 


Godb. 318. Here it is obſervable, that there is a difference between a feoff. 
Lord Shef- ment according to this ſtatute, and a feoffment at common lay, 
2 Roll Rep, In caſe of feoffments at the common law, the feoffor ought to be 
334+ S. C. ſeiſed of the lands at the time of the feoffment : but, if a feoff. 
ment be according to the ſtatute of 1 R. 3. in ſuch caſe the feoffor 
did not need to be in poſſeſſion, Feoffments at the common law 
give away both eſtates and rights ; but feoffments by the ſtatute 
of R. 3. give the eſtates, but not the rights. In caſe of feoff. 
ments at common law, the feoffee is in in the per, viz. by the 
feoffor; but in caſe of feoffments by the ſtatute of R. 3. the 
feoffees are in in the pg, viz. by the firſt feoffees. 

Another difference likewiſe is taken in Plowden between the 
feoffment of the feoffees and of ce/ui que uſe; for, if the ceftui que 
uſe for life or in tail made a feoffment in fee, either with or with- 
out conſideration, all the old uſes were diſcontinued, and the an- 
cient eſtate which the feoffees had, is gone, and a new eſtate 
created ſubject to theſe new uſes raiſed by the feoffment ; for 
when cęſtui que uſe makes a feoffment in fee, which by this ſtatute 
he might lawfully do, he paſſeth an uſe in fee-ſimple to the 
feoffee; which being a new uſe to the feoffee, all the old uſes are 
diſcontinued, and, conſequently, the eſtate of the feoffee muſt be 
altered. For were it the ancient eſtate, it were ſtill ſubject, by 
the former and elder limitation of uſes, to the old uſes; therefore 
have the feoffees, by conſtruction, a new eſtate to the new uſes, 
But, if the feoffees themſelves had made a feoffment without 
conſideration, the feoffees had ſtood ſeifed to the old uſes, for here 
was no uſe nor new eſtate, 

By the ſtatute cui que v/e has no power of alienation, when 
he has a naked right to a %, and not a uſe in eſe; unleſs it 
be in order to confirm an eſtate in being; becauſe the intent of 
the ſtatute was only to give cui que v/e a greater power to tranſ- 
fer his eſtate, and not any other remedy to regain and reveſt it; 
and unleſs he has the 2%, he cannot paſs the %, much leſs the 
poſſeſſion to another. | 

But, if the feoffee to a uſe in fee be diſſeiſed, and cęſtui que uſt 


Oil. Law of 
Uſes, 180. 
cites Pl. C. 


359 


Gil. Law of 
Uſes, 27. 
Plow. 351. 


Plow. 357. 


_— the releaſe to the diſſeiſor, this extinguiſhes the uſe, and, by the ſta- 
at, here. tute, bars the entry of the feoffee. 


leaſe is good againſt all claiming any title or intereſt to the uſe of releaſor. Id. ibid. 


Alſo, where feoffees to a uſe are diſſeiſees, and after the dif 
ſeiſor enfeoffs ceftui que uſe, who enfeoffs a ſtranger z this is good, 
and ſhall bind the feoffees; for the feoffment is good to paſs the 
poſſeſſion, and right of the uſe, which he had in him; and the 
feoffees cannot enter to revive a uſe, which the party himſelf by 
his own act has extinguiſhed. 

The ftatute likewiſe is to be underſtood of cgſtui gue we that 
has a «/e in eſe, in oppoſition to him that has only a reverſion or 
remainder of an uſe, 

If a feoſtment be made to the uſe of A. for life, remainder to 
B. in fee, A. may alien in fee, becauſe the feoffees claim the 
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Uſes, 28. 


Gil. Law of 
Vies, 28. 
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whole advantage of it; and the ſtatute that gives the preſent poſ- 
ſeſſor of the uſe a power of alienation, has provided an immedi- 
ate remedy for the remainder-man. 

But, if the tenant for life of a uſe aliens in fee, and dies, the 
feoffees may enter on the alienee; for, by the words of the ſta- 
tute, the alienarion is good againſt cui gue uſe and his heirs, and 

rſons claiming only to his uſe. So, when feoffees claim to 
the uſe of the remainder-man, the feoffment of tenant for life, 
according to the authority given by the ſtatute, is no longer va- 
lid to bar the feoffees of the entry ; for their right is by the com- 
mon law. | 

If there be a feoffment in fee to the uſe of A. for life, the re- 
mainder to B. in fee, B. has no power of alienation by the ſta- 
tute, during the continuance of the eſtate for life, becauſe the 
poſſeſſion is, as is ſaid, to the uſe of A. only, during his life, and 
ſo the remainder-man has nothing to do with the poſſeſhon ; and 
if the remainder-man ſhould enter on the feoffees and make a 
feoffment, either the uſe of tenant for life would be deſtroyed, or 
the feoffees mult re-enter and create a particular eſtate to them- 
ſelves, without being ſubject to dower; for by the common law, 
every particular eſtate is derived out of the fee- ſimple by the 
agreement of the parties in intereſt ; but here are no parties to 
— agreement, and the ſtatute has not altered the law in this 

e. | 


But, if there be a feoffment for life, remainder in fee, he in 
remainder may make a leaſe for years, or grant a rent-charge to 
begin after the death of tenant for life; for he cannot enter and 


take the poſſeſſion out of the feoffee ; but it is an executory 
contract on which the ſtatute operates after the death of tenant 


ſor life. 

So, likewiſe, if a leaſe for life is made to the uſe of A., and 
afterwards the reverſion is granted to another for life to the uſe 
of B., and attornment is had, and afterwards the reverſion is 
granted to another in fee to the uſe of C. in fee, and attornment 
is had; in this caſe A. may give the firſt eſtate for life to whom- 
loever he pleaſes, and B. may grant the reverſion for life to 
whomſoever he pleaſes, and C. may grant the reverſion in fee to 
whomſoever he pleaſes. 


” 
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Gil. Law of 
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1Co. 128. b. 
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make afeoffe 
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ance of the 
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ſeems, he 
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remainder 
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life of A. Br. Feoft. to Uſes, 339+ b. 44+ 


Gil. Law of 
Uſes, 30. 
Plow. 350. b. 


Plow. 3 50. 
The reaſon 
is, that here 
the eſtates 
are ſeveral, 
and the uſes 
go out of the 
ſeveral 
eſtates, 
whereas in 
the caſe of 


a fcoffment to the uſe of one for life, &c. all the ſeveral uſes iſſue out of one eſtate, viz. out of the ſee- 
kmple, which is one ſame eſtate without diviſion, and the ſeveral poſſeſſots of the ſeveral uſes cannot 


ſever the eſtate which is entire. Plow. /ec. cit. 


Where a feme covert was cgſtui que uſe, and ſhe and her 
baron made feoffment; this was good but during the life of the 
baron only by equity and reaſon, though the ſtatute of 1 R. 3. 
lays nothing of a feme covert. 


Plow. 3 50s 


It is to be obſerved farther, with regard to the power given Gil. Law of 


over eſtates in uſe, that if cęſtui que uſe makes a feoffment in fee 


Uſes, 32. 


Inſt. 202. a. 


upon condition, and after enters for the condition broken, he w But, if huſ - 
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band ſeifes be ſeiſed of the eſtate in the land; for the whole eſtate is diveſted 


in dicht of out of the feoffee by the feoffment, and they cannot enter for the 
| _ SG condition broken, becauſe no parties to it. 


ſeoff ment, and re-enter for the condition broken, theze, he ſhall be ſeiſed in right of his wife, as before. 
Bro. Feoff. to Uſes, 238 b. § 23. 


Bro. F. al But, if ceftui que uſe in tail aliens the land by leaſe and releaſe, 
2m 3:7- or feoffment; this only binds the feoffees during his life, be. 
{ 2.53%” cauſe he has no longer power of alienation. If the ce/tui que uſe 
however, aliens by fine, this is good, and bars the entry of the 
feoffees after his death, for that would diſpoſſeſs the eſtate in tail 
by the ſtatute of 4 H. 7. Yet if he aliens by recovery, it does 
not bind the iſue, becauſe he is not tenant to the pracipe ; fo that 
would be no bar at common law: and this is not helped by any 
Bid. F 7. ſtatute : for though a recovery here be expreſsly mentioned, and 
Gil. Law of ſo it bind the party himſelf, yet the right of the eſtate in tail 
Us, 33. is ſaved. | 
If tenant in tail of a truſt levy a fine, or ſuffer a recovery, this 
is an equitable bar of the eſtate, though the truſtee does not join 
in the recovery to make a legal tenant to the precipe; for as the 
fine and recovery paſs the entail in a legal eſtate at common 
law, ſo they paſs the entail of a truſt in the court of equity. 
But, if tenant in tail of a truſt makes a mortgage, or acknow. 
ledges a judgment or ſtatute, and then levies a fine and ſettles a 
jointure, the jointreſs ſhall hold it fubject to the mortgage or judg- 
ment, in the ſame manner as if the mortgagor or conuſor had been 
tenant in tail of the legal eſtate, and after the mortgage or judgment 
had levied a fine and made a jointure; becauſe the ſubſequent de- 
claration of the uſe of the fine is merely the act of tenant in tai, 
and he cannot by any act of his own make a ſubſequent conveyance 
take place of one precedent z and the rather, becauſe the feme 
claims under that fee which tenant in tail got by the recovery 
or fine; and that fee was ſubjeCt to all the charges he had laid 
upon it. | 
Bro. Feoff. If ceſtui que uſe makes a leaſe for years, reſerving a rent, he ſhal 
to Ufes . have an action upon the contract; but he ſhall not awo, becauf- 


x Ch. Caſ. 


49. 213 
2 Ch. Caſ. 


63, 64. 


1 Ch. Caf. 
1195 12%, 


b SO” the legal eſtate of the reverſion is ſtill in the feoffees, ſince he 
has put the eſtate out of them but for a term; but the equitable 
eſtate is in him, and he may diſpoſe of it, and the rent paſſes ; but 
the feoffees ſhall puniſh for 4va/?e done by the tenant, and enter 

| for a forfeiture, &c, 

Bro. F. al Alſo, if ceſiui que uſe makes a leaſe for years, reſerving a rent, 

he "ol this ſhall go to his heirs; for ſince the ſtatute has given him 


& 39 power to make eſtates at law, they are governed by the rules d 
Gu. Lewof common law. 


Vies, 34. 
Br. F. to So, likewiſe, if ce/7u1 gre uſe makes a leaſe for years, reſerving 3 
Vies, 338. rent with a clauſe of re-entry for non-payment of the rent, and 


# $, . . 5 
C1 2 the rent is behind, cui que 1ſe may enter; for he only can take 


advantage of his own condition. And ſince the ſtatute allow 
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che act of re-entry by allowing him power to make leaſes, he 
ſhall for ever keep the poſſeſſion againſt the feoffees. Quære ta- Gil. Law of 
men. Ules, 34. 
A gift of land for years, or of a leaſe for years, to a uſe, is Bro. Feoff. 
good, notwithſtanding the ſtatute of R. 3. For the ſtatute is in- *2 Uſes, 340. 
:ended to avoid gifts in chattels to uſes, to defraud creditors only; 
and ſo is the preamble and intent of this ſtatute. 
But the ſtatute does not give cgſtui que uſe any power to deviſe Gil. Law of 
the land. The next property 1s, Uſes, 32. 


2. That it is deſcendible; wherein, 


With reſpect to the deſcent of uſes, we muſt conſider, 


1. Of the Deſcent of a Uſe in Poſſeſſion. 
2. Of the Deſcent of a Uſe in Revenſion. 


Concerning the firſt, it is a principle, that if a uſe be limited Gil. Law of 
to a man and his heirs, the court of Chancery will direct it to go V+, 16. 
to ſuch perſons as the common law has appointed to repreſent 

him, for the Chancery cannot alter the common import of words, 

or {et up rules of property oppoſite to the rules of law. 

As the court of Chancery cannot alter the deſcent of the land, . Rep. ou. 
{0 it cannot alter the law and cuſtom of a place; for all immemo- Shelley's 
tial uſages are part of the laws of the land: and ſo if a man makes 8 
a feoffment in fee of lands in gavelkind or Borough Eng liſb, 1 
without a conſideration, to the uſe of the feoffor and his heirs, this 780. 
ſhall go to all the ſons, or to the youngeſt, according to the cuſ . 23, 


13 Rep. 56. 
tom. Samme's caſe, See Hob. 31. Counden v. Cletke, Bro. Feoff. to Uſes, 339. 1. — 


So alſo, if there is a cuſtom, that lands ſhall go to the eldeſt 2 Ro Ab. 
daughter only, where there is no fon, and a truſt in equity de- 88 
ſcends upon the heir, it ſnall go the eldeſt daughter only. 1 
Reaſby. It was in the ſame term decreed in hancery accordingly, Id. 


As the Chancery is governed by rules of inheritance, therefore 1 I»&. 14. 
none can make hiinſelf heir, but he that repreſents the perſon 8 22. 
that was laſt in poſſeſſion; for he that laſt poſſ*fed it had the en- ys 
tire dominion and property, which none e-te can have but by 
kading in his place; and no man can ſtand in his place but one 
of the whole blood. 

Thus, if lands deſcend on the part of the mother, and the par- rlaR.. 14. a. 
ty makes a feoffment in fee, without conſideration, or reſerving 1 Ab. 
this uſe to him and his heirs, the uſe ſhall deſcend to the heirs of 7, 

13 Rep. 56. 
the part of the mother; for the land would have gone to the Samme's 
heirs of the part of the mother, and a uſe is but an eſtate in _ Bro. 

, a to Uſes, 
equity, part of the eſtate in the land; for the rule of law that 328, a. £10. 
tends to the eſtabliſhment of familics and encouragement of in- But ſee Hob. 
dultry, is, that thoſe that take benefit as repreſentatives ſhall con- 3 Seunden 

3 1 . a V. Clerke, 
rey it all along in the blood of the firſt purchaſer, from whom the nd Dy. 134. 
benefit was derived ; and the uſe and poſſeſſion was derived from 
te mother, and the uſe was never parted with, but the poſſeſ- 


ſion 


— 
— 2 — 


— 
1 


* — —— r 
— ON * * 


E 
—= 
12 


. 


* 
Ll 
: 
1 
« 
— 
4 
1 % 
0 
7 * 
1 
I 
Cy 
* 
57 


2 
— 
— 2 * 


n 


Pe 
Sm, <a 


—_——— 


— 
— 
2 


2 
Lo Ent 


Bro. F. to 


— 


2 225 


78 | Uſes and Truſts, 
ſion only; fo the uſe muſt be all along conveyed to the heirs on 
that fide. 


Gil. Law. of lt is to be obſerved likewiſe, that there is a poſſeſio fratris of 2 
Uſes, t3. uſe, which follows the analogy of deſcents at law; and ſo if a 


— hex man ſeiſed in fee of a uſe had iſſue a ſon and a daughter by one 


caſe, venter, and a ſon by another venter, and deviſes it for years, and 
dies, and the ſon dies during the term, the daughter ſhall have 
it, and not the ſon: otherwiſe it had been, if he had deviſed it 
for life. 
Alſo, if a man for a valuable conſideration purchaſes lands, or 
Uſes, 337- the uſe of them to himſelf, they ſhall deſcend to his heirs ; for 
b.4 „ Ker there wants not the word heirs to create an inheritance in a ule; 


100. b. 
Shelley's for it is equity that a perſon, who gave a conſideration for the fee, 
_ ſhould have it; and that is not ſetting up any other rules of pro- 
17,18, perty oppoſite to the rules of law, but mitigating and diſpenſing 
with the rules of law, in particular caſes, where they ſhould hap. 
pen to ſhelter diſhoneſty and oppreſſion : but now, ſince the ſta- 
tute, no inheritance can be raiſed without the word heirs, becauſe 
now the uſes, as will be ſhewn, are transferred into poſſeſſion, 
and muſt be governed by the rules of poſſeſhon at common law, as 
to the words that create new eſtates. 
2. Of the Deſcent of a Uſe in Reverſion. 
In regard to deſcents of this kind, they are governed by the fol. 
lowing rules. 
Where a man has an eſtate in himſelf, and limits an eſtate to 
his right heirs, he is ſeiſed of the whole eſtate, 
went 380. In the ſame manner, where a man has a uſe in himſelf, and 
K limits a uſe to his own right heirs, the ſame uſe is in him ſtill. 


Gil. Law of The reaſon is, becauſe anceſtor and heir are correlative ; and 
Uſes, 19. ſo whoever repreſents me as to my eſtate veſted in him after my 
death, I repreſent him during my life as to that eſtate ; and, con- 
ſequently, giving an eſtate, already in me, to my heir, is not de- 
parting with it, for it is a diſpoſition, in other words, to myſelf, 
and fo all things remain in Hafi quo. 
1'nt.22.b Thus, if a man ſeiſed of lands made in fee, makes a gift in tail, 
Gil. La of or a leaſe for life, remainder to his own right heirs, they take by 
Ules, 20. n 
deſcent, as in the old reverſion. 
Alſo, if A. ſeiſed of lands in fee, grants them by ſine during 
his own life, the remainder to his own right heirs, the reverſion 
is in him, and he may grant it. 


Gil. Law of 
Uſes, 20. 


Td. ibid. So likewiſe, in the caſe of a fine ſur comzance de droit que il et ſi 

Dy- 237 feme ad de ſon done to the huſband, with a remainder to the conu- 
for for life, remainder to the right heirs of the huſband, they are 
in of the old reverſion, and the wife ſurviving ſhall have it for 
life, 

E. of Bed. Alſo, if a man makes a feoffment without a valuable, conſidet- 

Pon zeile. ation, to the uſe of himſelf, for forty years, the remainder to I. 

, — in tail, the remainder to his own right heirs; the feoffor is in of 

218, 719: the old reverſion, and he may deviſe it, for a feoffment without 
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conſideration does not difpoſe of the uſe thereof ; 1 
1 poſ uſe f; the old uſe is Ch 


But it hath been held, that if the feoffment wer 
valuable conſideration, inaſmuch as that it is a d * 3 
uſe, there is an eſtate in the feoffees to retain it till the death of CP 
the feoffors; and this is an eſtate of freehold, and affords a tenant · TINY 
to the precipe, and an eſtate to ſupport a contingent remainder 

Alſo, where I limit a uſe, already in me, to my own re re- Gil 
ſentatives, and add a qualification to thoſe repreſentatives than h — 
this be no departing with the eſtate, becauſe there are not — 
to convey it out of myſelf, yet there is an alteration of the eſtate 
in myſelf, and the uſe ſhall alter and deſcend to my heirs that 
came under that particular diſtinction and qualification; becauſe 
che uſe has always been changed and modified according to the 
_ — gt, _ who have the intereſt ; and ſuch a particular 
8 as _ uppoſed in them, as may beſt anſwer the intent, 

It is to be obſerved likewiſe with reſpect | 
where a man limits an eſtate of freehold — — — wa 9 It 
remainder to my heirs, though after ever ſo many articular 3 
eſtates, the remainder is veſted in me for three — Wha Firſt NOI 
Becauſe otherwiſe you conſtrue the grant molt in favour of the 
grantor, and let him into the reverſion during the contingenc 
to puniſh waſte and enter for the forfeiture. Secondly Becauſe 
the whole advantage muſt be intended to me wnen 1 am firſt 
named to take the ſame fort of eſtate in the conveyance, and the 
benefit is not deſigned to any other particular conveyance, but to 
all other perſons that bear the charaCter of my repreſentatives; 
ſo that the limitation is for my ſake, and only intends to enlar e 
my eſtate after the particular eſtates are worn off, yet cannot be 
conſtrued in the ſame manner as where an eſtate is limited to 4 
the remainder to the right heirs of B., becauſe there is nothing 
in the laſt caſe to lead the mind to ſuch an interpretation; — 
there is no benefit originally deſigned to B., but to his heirs 
e, and ſo tke heir takes as a purchaſer. But, if the ſame 
5 of eſtate be not limited to the anceſtor as to the heir, the 
= muſt take by purchaſe; for it is plain the donor deſigned 

im an original benefit, quite different from what he deſigned the 
13 Thirdly, Becauſe when the particular eſtates are worn 
ma they are as if they had never been; and ſo the heir ſhould 
_ by deſcent, as in his better title, and as of the dying ſeiſed 
of his anceſtors. Another reaſon of this law is, becauſe it muſt 
5 n remainder, or a remainder veſted ; but it would 
a ne nm —— becauſe of neceſſity it muſt be in 

e per 
: in __— » iat repreſents him, and ſo conſtrued 
S. makes a feoffment to the uſe of A. L., the remai Gil 
to B. F., the remainder to the right heirs of A., the — Vie 2 8 


reſted in A., and his heirs claim by deſcent. — 
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Moor, 720. But, if J. S. makes a feoffment to the uſe of A. for a term of 
Earl of Bed. years, the remainder to B. T., the remainder to the right heirs of 
— ON, A. ; the remainder is not veſted in A., but his right heirs take by 
Ufes, 23. purchaſe, 


1 Inſt 22 b. If an eſtate be limited to A. for life, remainder to the heirs 
2 Rep. 91. b. males of the body of A. and to the heirs males of ſuch heir male, 
1 there is a truſt executed in A. becauſe this is within the we ; for 
Nufod: here an eſtate is limited to A. for life, with a remainder to his 
heirs; and ſo the word heirs is not a name of purchaſe, but of 
limitation. 
x Rep. 66, But, if an eſtate be deviſed, or, per Hale, be conveyed to 4. 
67 archer's for life, the remainder to his next heir male, and to the heirs 
Git. Lan ef males of the body of ſuch heir male; there is an eſtate only for 
Uſes, 4. life in A. and a contingent remainder in his heir, as a purchaſer, 
i Toft. 22. b. which veſts eo in/lante that the particular eſtate determines z for 
though there be an eſtate for life in A. yet the remainder 1s limited 
to his heir only, in the ſingular number only, and heir in the 
ſingular number only is a word of purchaſe, and not of limitation. 


Gu. Law of Likewiſe, if an eſtate be limited to a man and his heir, he has 


Uſes 24. only an eſtate for life; for it cannot go in perpetual poſſeſſion, 


x loft 8 b. becauſe no more repreſentatives than one only is, expreſſed. The 


heir cannot take by way of remainder, becauſe it is limited by a 
conjunction copulative; and a joint-tenant he cannot be, becauſe 
nemo e&ft heres viventts, 

II. ibid. - But, if one deviſes an eſtate to a man and his heir, a fee-ſimple 
paſſes, and heir there is taken as nomen collectivum, to anſwer the 
intent of the party, which appears to be, that he intended to paſs 
a fee, as if it had been Iimited to the deviſee and his heirs for 
ever, | 

Gil. Law of So, if an eſtate be deviſed to A. during the life of B. in truſt 

Uſe, 24. for B., and after the deceaſe of B. to the heirs males of the both 

2Vent. 311. . = I . : . 

Burchett v. Of him the ſaid B. now living; that is a remainder veſted in the 

Durdant. heirs of B. for heir now living, in that deviſe, muſt be taken as 
a periphraſis of the heir apparent, who is called heir in law, as 
may be obſerved by the words quare filium &' heredem rapuit. 

'The next property of a uſe 1s, 


3. That it is deviſable. 


Treatiſe of The reaſon why lands were not originally deviſable, was, be- 
Tenures 77. cauſe the ceremony of /ivery was required to the tranſmutation of 
22 , the poſſeſſion, which is not neceſſary to the diſpoſal of a uſe; 
of Uſes, 35. for livery is to give notice againſt whom the precipe is to be 
Ag brought, and the præcipe is only of an eſtate of freehold. 


anc 34 H. 8. c. 5. Lands, &c. are devlſable by will. 


6 Rep. 18. If a man makes a feoffment in fee to the uſe of his laſt wil) 
Sir Edu. the feoffor has it to the uſe of himſelf and his heus ; for until 
* man has actually diſpoſed of the uſe, the uſ- is in him only; and 
Bulf. 200. if he deviſes, the parties muſt claim their intereſt by the deviſe. 
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But; if a man makes a feoffment in fee to the uſe of ſuch per- 
ſon and perſons, and of ſuch eſtate and eſtates as he ſhall appoint 
by his laſt will ; there, by the words of the conveyance he has a 
qualified fee, till declaration and limitation according to his power 
reſerved ; and it is only the office of the will to nominate ; for 


* 


the intereſt is transferred and diſpoſed of by the feoffment. But, 
where there are no words of diſpoſition, &c. in the feoffment, 
there, the parties muſt claim by the deviſe. = 

If a copyholder ſurrenders to the uſe of his laſt will, the land is 
ill in the copyholder, and he may diſpoſe of it by an act in his 
lifetime; if he does not by any will, it ſhall go to his heirs ; if he 
makes a will it paſſes by the ſurrender, and not by the will; for 
the property of the copyhold is not altered by a private act of the 
tenant, but by an open and ſolemn act in the lord's court. But 
at common law, the uſe of the land may paſs by a deviſe, as is 
{aid ; and the freehold itſelf ſince the ſtatute. 

Alſo, if a man ſuffers a recovery to the uſe of his laſt will, he 
may diſpoſe of the eſtate by a conveyance de nevo during his life; 
but he cannot during his life limit new «/es on the old recovery, 
ſo as to be thereby bound from any alteration ; becauſe the whole 
intereſt of the recovery was declared to be to the 2e of his w, 
which is changeable in its nature. 

Likewiſe, if a man makes a feoffment in fee to the uſe of his 
laſt will, and in the deed he expreſſes the % of the will to be to 
himſelf for life, and then to his ſon in tail, and afterwards makes 
a leaſe for years, and dies; this ſhall bind the ſon; for it being 
expreſsly declared to the uſe of his will, it ſuppoſes a power in 
lum to change it. | 

livery without the word will, there, he cannot alter his will. 


If ceftui gue wſe deviſes, that his feoffees may alien the land to 
J. S., the feoffees may enfeoff B., and B. _ alien to J. S. 

Likewiſe, if cui que uſe deviſes, that his feoffees ſhould alien 
the land for payment of his debts, the creditors may compel him 
in the court of Chancery to do it. 

So alſo, if cui que uſe deviſes, that his feoffees ſhould alien the 
land, the heir ſhall take the profits till alienation, and if they do 
not alien, he ſhall have the land for ever. 


4. That it is not extendible, or Aſſets. 


The reaſon why a uſe was not extendible is, becauſe there 
no proceſs at law but upon eſtates at law; and uſes are merely 
reatures of equity, on which the common law can award no ex- 
cutton 3 and they were not afſets, becauſe they go in the courſe 
if inheritance, and not to executors. 


But, if a term be limited to attend a fee-fimple, this ſhall be 
ſets for the payment of juſt debts; for the court of Chancery 


"Ul not catry it out of its due courſe, where there is any pre- 
vdice or inconvenience, 
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Ihid. 


hid. 


1 Rep. 121. 
b. Chud- 
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Bro, F. al. 


Uſes and CTruſts. 
Likewiſe by the ſtat. of R. 3. it is held extendible upon a ſtatute 


Vſes, 339+ ſtaple or merchant; for this is in the nature of a grant, or leaſe 


I 25. 


10. 131. 
Chudleigh's 


caſe. 


1 Chan. Rep. 


d for years; and grants of leaſes are made good againſt cui gu- 
tiſe and the froſfees, by the ſtatute. 2 N 


But ſince the ſtatute of ſrauds and perjuries, uſes ſeem to be 


128. Pratt affets in the heir for the payment of juſt debts, the heir being 


v. Colt. 
Gil. Law of 
' Uſes, 38. 


Hard. 466. 


obliged to pay all juſt debts out of a real eſtate that deſcends from 
the anceſtor. | 


5. That it is not forfeitable. 


A uſe in fee could not be forfeited for felony ; for in caſe of 


7.488, 489. felony the lands are caſt on the lord of whom they are holden, 


Gil. Law of 
Uſes, 38. 


Hard. 492. 


495. 


Gil. Law of 
Uſes, 39. 
But the law . 


ot for want of heirs ; but a uſe is holden of no body. 


Neither could it be ſorfeited for treaſon ; for all tenures are 


forfeited by the breach of fidelity and duty owed to the lord; 
for under that condition the tenants take their eſtates, and con. 
ſequently all breaches of allegiance forfeit the eſtate to the king, 


in this point ſince it originally came from, and is ſtill holden of him; but ; 


is altered by 
26 H. 8. 


uſe is holden of no body. 


Ce 13. 33 H. 8. c. 20. And fre Hale's P. C. vol. 1. 240. 247. & ſequent. 


Allen, 16. 
Holland's 
caſe. Hard. 


465.495. 


But, if a term be limited in truſt, and cęffui que truſt commit 


treaſon or felony, the term is forfeited ; for the perſonal property 
goes with the perſons ; and when the poſſeſſion is forfeited, the 


Gil. Law of party is incapable of perſonal property, conſequently, the right i 


Ules, 39» 


Hard. 405, 
Attorney 
General v. 


Sands. 


Gil. Law of 
Uſes, 39. 


And. 294. 
Pl. 302. 

Sir Francis 
Ingleficla's 


caſe, 


1 Rep. 122. 
a. Gil Law 
of Uſes, 25. 
Neither can 

a huſband be 
tenant by the 
curiely of an 


in the publick, and the king has the uſe of the term in this caſe. 


Yet, if a term be limited tœ attend the inheritance in truſt, i 


is not forfeited for felony, becauſe it does not veſt in his -perler 


and go to his executors, but belongs to the inheritance, like the 
charters which are not forfeited. 


But no uſe can be forfeited at this day, unleſs it be of a chat 
tel or a leaſe; for all uſes of franktenement are, by the ſtatute 
of 27 H. 8. executed in poſſeſſion, as will be ſhewn hereaſter; 
and ſo there is no uſe which can be forfeited, and it would be i 
vain to give uſes where no uſe exiſts at the time. 


6. A Woman is not dowable of a Ute. 


A feme was not dowable of a uſe, for the privilege of dove 
was only to freeholders' wives; now a uſe, being no freehold, 
was not within that law, and the Chancery allows the feoftees to 
bo 8 to nobody's uſe, but thoſe that are particularly named it 
the truit, 


ule.” 1 Rep. 122. 


4 Rep. 1 b. 


V-1rnon's 


caſe. 


the 27 H, 8. 


And that being the caſe, it became a practice for the fathi! 
and friends of the woman to procure the huſband to take an eſtate 
from the feoffees, or others ſeiſed to his own uſe, for life; hes 


5 4 


dowe 


H Uſes and Truſts, 83 - 
ute then to the uſe of his wife, for life, before or after the martiage; for tranxfhr- | 
which was the original of jointures, 


Jeaſ: | — 
; que the wives would have been entitled to their dower of the huſband's ſeifin,” as well as to Ne 
| r EN the adding of the branch concerning jointures to the 27 H. 8. See title Jeinture, 
wh (C) The Inconveniences of Uſes, 
my gUCcE was the nature, property, and operation of uſes at com- 
mon law, and ſince the ſtat. of R. 3. And though theſe uſes 
had a very equitable beginning; yet, like all new models of gene- 
ral ſchemes of ordering property, they introduced a great many 
ifs of unforeſeen inconveniences, and ſubyerted in many inſtances the 
olden, inſtitution and policy of the common law. For— | 
Eſtates paſſed. by way of uſe, from one to another, by bare ses the pre- 
words only, without any ſolemn ceremony or permanent record amble to 
res are of the tranſaction; whereby a third perſon that had right knew _ a6 
N. not againſt whom to bring his action. Rep. 123, 4. 1 And. 1. Poglh. 73. 
1 
e king, Uſes likewiſe paſſing by will, the heirs were diſinherited by the Gil, Law of 
but 3 inadvertent words of dying perſons. Lords alſo loſt their ward. Uſes, 72. 
ſhips, reliefs, marriages, and eſcheats ; the truſtees letting cui que 4 
e continue the poſſeſſion, whereby the real tenants that held the 
lands could not be diſcovered. The king likewiſe loſt the eſtates - 
commit of aliens and criminals; for they made their friends truſtees, who 
roperty kept poſſeſſion, and ſecretly gave them the profits ſo as the uſe 
ed, the WWF was undiſcovered. Purchaſers were inſecure; for the alienation 
right i of ceſ/us que uſe in poſſeſſion was at common law a difeiin, and 
s caſe. though the 1 R. 3. c. 1. gave him power to alien what he had; 
truſt, i WJ vet the feoffees might ſtill enter to reveſt a remainder or con- 


z perſon WF tingent uſe, which were never publiſhed by any record or livery, 

like the whereby the purchaſer could know of them. Eſtates likewiſe 
created by law in conſideration of marriage, ſuch as tenancies in 
dower and by curteſy, were defeated, notwithſtanding the 1 R. 3. 

Fa chat: Add to theſe, that the uſe was not ſubject to the payment of 

e ſtatutt WI debts, and that many loſt their rights by perjury, in averment of 

reaſter; ſecret uſes. And laſtly that / might be allowed in mortmain. 

Id be i To remedy theſe inconveniences, the legiſlature framed the 
ſtat. of 27 H. 8. c. 10. which leads us to conſider, 


) The Alterations introduced with reſpe& to 
c done Conveyances to Uſes by the 27 H. 8. c. 10. which 

0 x | 
. NAC TS that, Where any perſon (a) or perſons fland or be (b) (e) ey H 4. 
med it feiſed, or at any time hereafter ſhall happen to be ſeiſed of or in g 
_ any honours, caſtles, manors, lands, tenements, rents, ſervices, rever- (perſon) ex- 
ſons, remainders, or other hereditaments (c), to the uſe, confidence, cludes all 
or truft of any other perſon or perſons, er of any body politick, by 2 


che father * of any bargain, ſale, feoffment, fine, recovery, covenant, contract, Reading on 
an — agreement, will, or otherwiſe by any mannar of means whatſoever it the Sta 
life; an G2 Be 


the! 


= - Uſes and Trulls. 
of Uſes,334, bez in every ſuch caſe, all and every ſuch perſon and perſons, that 
335; kia have or ſhall 1 any ſuch uſe. or truſt in fee-fimple, tail, for life, or 
drafted) years, or otherwiſe, or any uſe, confidence, or truft in (d) remainder 


excludes or reverter, ſhall from henceforth fland and be ſeiſed, and be deemed 
chattels and and judged in lawful ſeiſin, eſtate, and poſſeſſion (e) of and in the ſame 


__ — honours, & c. to all intents, &c. of and in ſuch like eſtate as they had 
cludes con- or Hall have in the uſe, &c. of and in the ſame ; and "the ate, title, 
tingent uſes, right, and poſſeſſion of ſuch perſon or perſons as were or hereafter ſhall 


——— ſeiſed of any lands, tenements, or hereditaments, to the uſe, confi. 


de dot to a dence, of truſt, of any ſuch perſon or perſons, or of any body politich, 


8 le be from henceforth clearly deemed and adjudged to be in him or them 
and when that have or hereafter ſhall have any ſuch uſe, confidence, or truf, 
that is li- after ſuch quality, manner, form, and condition as they had before in 
mited, the or to the uſe, confidence, or truft that was in them. 


feoffee is ſpent. Ld. Bacon's Reading on the Statutes of Uſes, 335. (e) This word (hereditaments) is tobe 
underſtood of thoſe things whereof an inheritance is in ; for if I grant a rent-charge de novo for life to 
a uſe, this is good enough; yet there is no inheritance in being of this rent. It likewiſe excludes an- 
nuities and ules themſelves; ſo that a uſe cannot be to a uſe, Ld. Bacon's Reading on the Statute of 
Uſes, 335» (4) The ſtatute having-ſpoken before of ufes in fee-fimple, in tail, for life or years, 
addeth, or otherwiſe (in remainder or reverter), whereby it is manifeſt, that the firſt words are to be un. 
derſtood of uſes in poſſeflion. Lord Bacon's Reading on the Statute of Uſes, 337. (e) The words 
(lawful ſeiſin, Rate, and poſſeſſion) intended not a poſſeſſion in law only, but a ſeiſin in tail; not a title 
to enter into the land, but an actual eſtate, Ld. Bacon's Reading on the Statute of Uſes, 338. 


6 2. Where divers perſons ſhall be jointly ſeiſed to the uſe or truſt of 
any of them, thoſe which ſhall have ſuch uſe or tri ſhall be adjudged 
to have only ſuch eſtate, poſſeſſion, and ſeiſin of the lands, 8c. as they 
had in the uſe or truſt, ſaving to all perſons other than thoſe which be 
ſeiſed to any uſe or truſt, all right, &c. 

Upon 2 9 3. Alſo ſaving to all thoſe perſons which ſhall be ſeiſed to any uſe, 
ſaving clauſe . . ö 

x46. ee all ſuch former rights as they might have had to their own proper uſe, 
ing caſe has been determined. The huſband being ſeiſed in fee made a leaſe to O. and S., but it was in 
ſecret confidence for the preferment of his wite; and afterwards he made a feoffment to O. and others 
of the ſame land to other uſes. It was decreed by the advice of Wray, Anderſon, and Manwood, that the 
term was not extiaguiſhed by this feoffment, by reaſon of the proviſo ; and becauſe O. had this leaſe to 
his own uſe, it is not extinguiſhed by the feoffment which he took to the uſe of another. Mo. 196. 
pl. 345. Cheyney's caſe. 2 And. 192. pl. 9. S. C. ſays, the leaſe was made really in truſt to the 
uſe of the wife, and education of their ſons and daughters, notwithſtanding that divers covenants were 
therein contained, and a rent was reſerved; and ſays that the feoffment made afterwards was to the uſe ef 
the huſband himſelf and his ſaid wife for their lives, with remainder over; and that the ſame was held 
accordingly. 


A man, in $ 4, 5. Where any be feiſed to any uſe or intent that another ſhall 
— * have a yearly rent out of the ſame lands, ceſtui que uſe of the rent 
tural love fall be deemed in the poſſeſſion thereof of like ate as he or ſhe had 
and affec- ht uſe. | 

tion, cove- : 

nanted to ſtand ſeiſed to the uſe of himſelf for life, the remainder to B. his ſon in tail, and to the intent 
that B. ſhould have a rent iſſuing out of the lands, during the life of A.; B. the ſon dies, and his ext- 
cutors brought debt for the arrears of the rent. It was reſolved and adjudged, that by theſe words of the 
ſtatute B. in this cafe had a good rent, as well upon covenant as by a feoffment, or bargain and ſale 
Sir W. Jo. 179 · Rivetts Vs Godſon. 


Vaugh. 30. The deſign of this law was utterly to aboliſh and deſtroy 
— that pernicious way of conveyance to uſes, And the means they 
Notwith, took to do it was to make the poſſeſſion fall in with the uſe in 


ſanding this the ſame manner as the uſe was limited; and where they * 


the te 
receiv 
mited 
muſt r 


333. 
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the n 
fary | 
of ul 
2 feo! 
begot 
but a 
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ſtatute 
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e words 
ot a title 


it was in 
nd other 
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is leaſe to 


the intent 
id his ext- 
ords of the 
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deſtrof 
ins they 


> uſe 


ey weſt 
* 


the termor not being ſeiſed. 24ly, Where lands are limited to the uſe of A. in truſt, to 


begotten, with remainder over; this does not paſs an eſtate zai 
but a fee-ſimple, ſince the ſtatute ; for ſince the ſtatute has brough 
uſes into poſſeſſion, they ought to be governed by the rules of beritance in 
eltates in poſſeſſion, as to the words that are eſſential to the creat- 
ing of ſuch uſes. 
ing of an eſtate, there is no ſuch eſtate at common law, and the poſſeſſion, 
ſtatute has not abrogated the common law ſo far as to allow an 
eſtate in being, without words neceſſary to create it; and here 
nobody is limited from whence the heirs of the tail may proceed. poſſeſſions at 
Alſo, no fee-ſimple can be created in uſes, without the word heirs, 
ſuce the ſtatute, for the ſame reaſon. 


the remainder to B. in tail, remainder to his own right heirs, and 

after B. dies without iſſue, living the feoffor; the re 

us right heirs is void, becauſe it being contingent, 

etate of freehold to ſupport it, for there is no tenant to the præcipe, 

Wc the not having a perpetual tenant to the præcipe was an incon- 
G 


Uſes and Truſts, 


rules of common law. But the method has not anſwered the 
legiſlature's intent; for it has introduced ſeveral ſorts of convey- 
ances quite oppoſite to the rules of common law; for now, 
wherever a w/e is raiſed, the ſtatute gives cgſui que uſe the poſſeſ- 
ſion; ſo that it is only neceſſary to form a , and the poſſeſſion 
paſſes, without any livery or record, and the reverſions, without 
the attornment of articular tenants ; and now the uſe (by the 
name of truſt, which were one and the ſame before the ſtatute) 
remains ſeparately in ſome perſons, and the poſſeſſion ſeparately 
in others, as it did before the ſtatute, and are not brought toge- 
ther but by decree in Chancery, or the voluntary conveyance of 
the poſſeſſor of the land to ceftui gue truſt. So that the 9 
uſe of the ſtat. of 27 H. 8. eſpecially upon fines levied to uſes, 
is not to bring together a poſſeſſion and uſe, but to introduce a 
general form of conveyance, by which the conuſors of the fine, 
who are as donors in the caſe, may execute their intents -and 
purpoſes at pleaſure, either by transferring their eſtates to ſtrangers, 
by enlarging, diminiſhing, or altering them, to and amongſt 
themſelves, at their pleaſure, without obſerving that rigor and 
ſtrictneſs of law for the poſſeſſion of the conuſee, as was requiſite 
before the ſtatute. 


receive the rents and profits; for the ſtatute can only execute the firſt uſe. zdly, Where 


to. 1 Abr. 


85 


all S it was thought they would be then ſubject to the ſtatute, there 


are, as will 
be ſhewn 
more parti - 
cularly, 
three ways 
of creating 

à uſe or a 
truſt which 
ſtill remain 

at com- 

mon law, 
and is a 
creature of _ 
the courts of 
equity, and 
ſubje& only 
to their con- 
troul and di- 
rection. 

iſt, Where 
a man ſeiſed 
in fee 'aiſes 
a term ſor 
years, and 
limits it in 
truſt for A. 
for this the 
ſtatute gan- 
not execute, 


permit B. to 


lands are li- 


mited to truſtees to receive and pay over the rents and profits to ſuch and — for here the lands 
muſt remain in them to anſwer theſe purpoſes; and thele points were agr 
383. Simpſon v. Turner. 


Eq. Caſes, 


But before we conſider the particular alterations introduced in gy, Law of 


Now if there be no words eſſential to the creat- 


the mode of conveying property by the 27 H. 8. it may be neceſ- Uſes, 75. 
fary to premiſe in general, that, ſince the ſtatute, the limitation 
of uſes is, in many caſes, governed by the rules of law. As, if gatute the 


a feoffment is made to the uſe of J. S. and his heirs males lawfully. word beirs 
Was not ne- 

ceſſary to 

t create an in- 


1 Rep. 87. b. 
Before the 


a uſe, but 
now uſes are 
turned into 


they are ga- 
verned by 
the rules of 


common 
| 1Ws 


ante, with reſpect to the deſcent of uſes, 


See 


So, if a man makes a feoffment to the uſe of himſelf for years, 2 Roll. Abe. 


3 venience 


791. 

. Gil. Law of 
mainder to Uſes, 76. 
there is no Gilbert 
makes a 2. 
whether to 
make this 


86. | Uſes and Truſts, | 
remainder venience the ſtatute expreſsly deſigned to redreſs, and conſequently 
contingent, to this rule the ſtatute has ſubmitted all uſes. 


the limi'a- ; 
tion ſhould not be to the uſe of A. for years, remainder to B. in tail, remainder to the right heirs of 
C., for the caſe as above reported in Rolle does not appear to be contingent remainder. 


Gil. Eawof Likewiſe, if a man makes a feoffment in fee to the uſe of 4. 
Uſes, 77. for life, the remainder to his firſt ſon in tail, the remainder to B. 
5 0. in fee ; if A. dies, his wife being privement enſient, and a ſon is 
c. ro. for afterwards born, he ſhall take nothing; for if the remainder does 
.preferving not veſt at the determination of the particular eſtate, it ſhall ne- 
hors ver veſt ; for, as it is ſaid before, the ſtatute does not change the 
to aſter- born nature and being of eſtates that were ſettled at common law, 
children. and a remainder ex vi termini ſuppoſes a particular eſtate, of which 
it doth remain, 
Rep 1382 So, if a man makes a feoffment in fee to the uſe of A. his ſon 
Chulicigh's for life, and afterwards to the uſe of every perſon that ſhall be his 
_ Law of heir, for life only, it is not good to the heir; for it is againſt 
Uſes, 2). the rules of common law, that a perpetual freehold for life only 
If ſuch a H. ſhould deſcend, becauſe it creates a perpetuity. But it ſeems in 
a this caſe, as if the Chancery (ſince there is ſuppoſed a good con- 
the inherit- ſideration) would have executed a fee in A. according to the 


ance would intent of the parties. | 


be in nobody. : 
In ſome caſes, however, the ſtatute operates againſt the rules 

of law. As, 

Gil. Law of If a man makes a feoffment in fee, to the uſe of A. in fee; 

Uſes, 78. but upon payment of 100/. or any other contingency, to the uſe 
of B. in fee, if the contingency happens, the fee ſhall be ex- 
ecuted in B.; for though, according to the rules of common law, 
a fee cannot be limited on a fee, becauſe a fee- ſimple is the largeſt 
eſtate than can be limited, and therefore will not bear a remain- 
der over, by way of limitation; and though this cannot be con- 
ſtrued a conditional eſtate, becauſe to avoid maintenance, thy 
common law allows no ſtranger to take advantage of a condition; 
yet the neceſſities of commerce and family ſettlements induced 
the Chancery to paſs by this rule, and the ſtatute has executed 
the poſſeſſion in the ſame manner and form as the party had the 
uſe. Now fince he had but a conditional fee in the uſe before 
the ſtatute, he cannot have an abſolute and unconditional eſtate, 
ſince the ſtatute; for that is to ſet up an eſtate directly contrary 
to the expreſs words of the ſtatute. 

It has been obſerved, that the ſtatute of the 27 H. 8, intro- 

duced ſeveral ſorts of conveyances quite oppoſite to the rules 0 
common law: and this leads us to conſider the ſeveral ſorts 0 
conveyances to uſes, with their reſpective operations. 


(E) Of the ſeveral Sorts of Conveyances to Uſes. 


2 Sid. 158. Ti ERE are but three ſorts of conveyances to uſes; the two 
* bs firſt of which only will feed a contingent uſe, viz. 1. Feof. 
ment, fine, or common recovery to uſes. 2. Covenant'to _ 

ſeiſe 


* 


As 


contr; 
by th 
teme 
the w 
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ntly ſeiſcd to uſes. 3. Bargain and ſale to uſes. By this laſt convey- 


ance only no contingent uſe can be ſupported. _ 
It is to be obſerved concerning the operation of theſe convey- Plow. 3or. 
eirs of ances, that by thoſe under the firſt divifion, ſuch as faſſmen, ee _— 
or common recovery, uſes are raiſed by tranſmutation of poſſeſſion; The cove- 


of A. but by the ſecond and third, that is, by covenant to ffand ſeiſed, nantee or 


to B, and by bargain and ſale, uſes ariſe without tranſmutation of poſ- — 
on is ſeſſion, for the poſſeſſion is ſtill retained by the covenantor or the land, be- 
does hargainor, but for the uſe of another. Therefore, cauſe they 

Il ne. had not tive. 


re the ry of ſeiſin, therefore reaſon veſts the uſe in them, which is but a right in conſcience to have the pro- 
fits. Plow. loc. cit. 


which r. Of thoſe which raiſe Uſes by way of Tranſmutation of Poſſeſſion, 
ſuch as, 1. Feoffment. 2. Fines. 3. Recoveries. 


1s ſon 

be his The general nature and effect of theſe ſeveral aſſurances have 

gainſt been already explained under their reſpeCtive titles. It may not 

e only be improper here however to take notice of this general rule, viz. 

ems in 1 hat ; 

d con- On theſe conveyances which raiſe uſes by way of tranſmutation Per Holt, 

to the of poſſeſſion, no conſideration is neceſſary. 400 
162, and 1 Rep. 17C. Mildmay's caſe. 

e rules A uſe declared on an eſtate executed, needs no conſideration. —_— 102. 

pl. 247. 
in fee; Calthorp's caſe, It may be added, that when a uſe ariſes upon a conſideration, the „ 


de preſently executed. Arg. Cart. 140. in caſe of Garniſh v. Wentworth. On the other hand, it has 
deen argued, that if F. covenant to ſtand ſeiſed to the uſe of J., S. and his heirs, in eonſideration that he 
ſhall be my counſellour, it is gooa, and the land paſſed preſently, though it is not executed. Arg. Cart. 
142. ſays this caſe was put by Popham in B. R. in one Pepplewell's caſe, 


It remains in the next place to conſider, 
Deeds declaring the Uſes of Feoffments, Fines, and Recoveries.. 


And herein it is to be premiſed, that uſes may be declared or 1 Rep. 176. 
erred on a feoffment, fine, or recovery of land; but on a bar. Badem 
gain and ſale of land no uſe may be declared or averred, but what 
the law doth make. 

Likewiſe on a covenant to ſtand ſeiſed to uſes, no uſe may be 14. ibid. 
declared or averred but What is contained within the deed, It 2 169. 
remains therefore to conſider, * 

1. Who may declare uſes. 2. To whom they may be declared. 

3. In what manner they may be declared. 4. At what time they 


may be declared. 5. In what caſes averments may be made of 
uſes, 


1. Who may declare Uſes, 


As the court of Chancery does not ſet up rules of property Gil. Law of 
contrary to the rules of law, they who have not a diſpoſing power Ves, 39. 
by the law cannot raiſe a uſe; and conſequently baron and a 


ſeme covert canngt declare uſes upon a feoffment fo as to bind 
the wife, 


ſeiſed 


G 4 But, 


88 Uſes and Truſts, 


Mob, $97; But baron and feme may levy a fine which will bind the wife; 
ar 14 for here the law allows her a diſpoſing power, becauſe ſhe is pri- 
caſa. nm vately examined; conſequently, the Chancery muſt allow them to 
2 NI. Abr. declare what is the deſign of that fine ; and therefore ſuch declara- 
79% tion by them both ſhall bind the wife. 

2 p- Ny a Likewiſe, if the huſband only declares the uſes, this ſhall bind 
«AE. the wife; for ſince ſhe joins in the fine, ſhe muſt be preſumed to 
79% +  goncur in the deſign of that fine, unleſs the contrary appears by 

© ** ſome manifeſt ſign of diſſent. | 

'2Rep. 57. But, if the huſband declares the uſes of the fine one way by 
Moor, 197. deed, and the wife another way by deed, this binds the huſband 
—— ' during the coverture, but not the wife afterwards; for the hu. 
Whetherche band cannot declare the uſes without concurrence of the wife, be. 
declaration cauſe he has no eſtate; and ſhe cannot be preſumed to concur 
3 z Where the contrary appears by her deed; and ſhe cannot declare 


merely voi : > . 5 
Gil. Law of the uſes alone, becauſe during marriage ſhe is not ſui juris, and 


Uſes, ao. without the huſband ſhe has no diſpoſing power: and if there be 
8 no uſe declared upon this fine, it is to the uſe of the wife; for 


wife though where there is no other intent of a fine declared, it is ſuppoſed to be 
We be with: deſigned as a farther ſecurity. to the preſent poſſeſſor; and the uſe 
moat tis (till in the wife, ſince in this caſe ſhe has not departed with it. 


It is ſaid that 
ſuch a fine is reverſable for the nonage of the wife during her nonage. Cro. Eliz. 129. Charnoicke 


& Ux. v. Worſley. 2 Rep. 77. b. Ld. Cromwell's caſe, Gil. Law of Uſes, 41. 


2 Rep. 58. a. A man of non ſane memory may declare the uſe of a fine 
Beckwith's levied, 

caſe, So, » 

an infant may limit a uſe upon feoffment, fine, or recovery, and he cannot countermand or avoid the 
uſe, withcurt firſt avoiding the conveyance. Ld. Bacon on the Statute of Uſes, 355. 


It is obſervable in general, that every man may declare and diſ- 

ſe of the uſe according to the eſtate and intereſt he has in the 
land; and therefore if two joint-tenants levy a fine, and declare 
the uſes ſeverally, each man diſpoſes of his own moiety ; but, if 
they declare no uſes, they are ſeiſed as before, 

90, if tenant for life and he in remainder in fee join in a fine, 
without declaring any uſes, they are ſeiſed as they were before, 
3P. Wms. IIf the remainder-man ſeals, and is party to a deed, wherein 
210. note B. the tenant for life alone covenants to ſuffer a recovery, Ec. to cer- 
tain uſes, this does not bind the remainder-man, though he in the 
remainder after join in ſuffering the recovery, &c. 

If tenant for life, remainder-man in tail, and reverſioner in fee 
levy a fine, a declaration of uſes by the tenant for life and re- 
mainder-man'does not bind the reverſioner, without his privity.] 

If A. ſeiſed of certain lands, and B. a ſtranger join in a fine, 

without conſideration, it ſhall be to the uſe of A., for ſince there i 
no confideration to part with the land, the uſe is ftill in him. 
2 Roll, Abr. In like manner if A. ſeiſed in fee of certain lands, and B. 
789. ſtranger join in a common recovery, without declaring any uſes, 
the uſe ſhall ariſe to him that had the intereſt in the land, and not 
to the ſtranger. 


Id. hid. 


Id. Bid. 


Roe v. Pop- 
am, 
Dougl. 25. 


2 Rep. 58. a. 


Lat 62. So, where the father was tenant for life, remainder to the ſon 
ny in tail; a precipe was brought againſt the father, who youched 
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the ſon, and a common recovery was had; and the indenture re- Palm. 40. 
cited, that the recovery was made between the father and others: : 88 
but, inaſmuch as no proof was of the conſent of the ſon to ſuch * 
declaration, nor was he party to the indenture, the court directed * See f- 
the jury to find the uſes according to the eſtate which the parties — 3 | 
had at. the time of the recovery“. ring Uſes 

The king may declare uſes upon his letters patent, though in- Bac. Uſes, 
deed the patent of itſelf implies a uſe, But, if the king gives lands —— 
to J. C. and his heirs by letters patent, to the uſe of J. S. for life; 654" 
here, J. S. has only an eſtate for /ife, and the king has the in- 
heritance without any office found ; for implication out of mat- 
ter of record ever amounts to matter of record, | = 

The queen may alſo declare uſes.) | 14. Ibid, 
2, To whom they may be declared. 


A uſe, it is ſaid, cannot be raiſed to aliens, For an alien Gil. Lawof 
could not —_— the feoffees to execute a uſe; for it is contrary Ma 3h 
to the policy of the law that an alien ſhould plead, or be em- J The 


pleaded, touching lands, in any court of the kingdom, 


[ cannot com- 
pe! one to execute a truſt for an alien, Sty. 21. The King v. Holland. All. 15 & 16. But, ac- 


cording to Broke, a feoffment or gift to the uſe of an alien born is good, for a uſe is only a matter in 
conſcience, Br. Feoffment to Uſes, pl. 29. | 


The king ſhall have the uſe of an alien; for the advantage All. 1516. 
which a man receives from his duty can extend no farther than . 4% 
the obligation of that duty reaches ; but the allegiance of an alien — po”: 4 
is temporary, therefore ſo is his property; and fince he is incapable But in this 
of perpetual ſubjection, he cannot be protected in any eſtate that _ = 
is of perpetual continuance and the inconvenience is the ſame if Ning fal 
this be a freehold at law, or a truſt, nct ſeie the 


6 land of an 
alien, unleſs it be executed in him by a decree in Chancery; for there was no right in ceftui que uſe 
himſelf to ſeize the lands without a deeree, and the king has only the rights of the cui gue 

oty. 40. Gil. Lawof Uſes, 44. 


Alſo, though the king cannot have feoffees to his uſe, becauſe Gil. Law of 
he cannot take but by matter of record, yet he may take it when U 44+ 
the uſe is found of record, where an office is found of the whole | 
matter. 

Likewiſe, the limitation of a uſe to the poor of the pariſh of Bro, F. to 
Dale is good, though no corporation: for though they are capable Vies, pl. ag. 
of no property at common law, in the thing truſted, becauſe the — Ins 
rules of pleading require perſons claiming to bring themſelves un- Gil. Law of 
der the gift; and no indefinite multitude, without publick allow- Vis, 44+ 
ance, can take by a general name; yet they are capable of a truſt ; 
for here the complainants do not derive to themſelves any right or 
title to the eſtate, but ſhew that it has been abuſed and miſemploy- 
ed by the owners, contrary to conſcicnce. 


3. In what Manner they may be declared. 


Before the ſtatute of frauds, 29 Car. 2. c. 3. even a parol de- 4Mod- 269, 
Caration of the uſes of a fine was good. And 3 
Uſes, 


7M. 76. : * —7 rh that ſtatute, may be declared by writing only 
ridge-* without . 

Ve Lawplugh. | ” ; = a | 

Moor, 107, If a uſe is declared by indenture, yet the parties may alter the 
p-249. Uſe by other indenture at any time till the eſtate is executed, and 
2 the laſt indenture ſhall guide the uſe. 

in Andrew's caſe. 


Stapilton Vs 
Stepilton, 


But ſuch other indenture muſt be by the conſent of all the par. 
ties intereſted, elſe it cannot controul the firſt indenture. Thus, 4. 

2 Atk. 2. . g . . , 
See Durn. Was tenant for ninety-nine years, if he ſo long lived, remainder to 
ford v. Lane, truſtees to ſupport contingent remainders, remainder to the firſt 
Rep. 106 and other ſons of A. in tail, remainder to A. in fee. A. having 
een two ſons, B. and C., they all joined in a leaſe and releaſe of the 
eſtate to certain uſes, and there was a conveyance to ſuffer a re- 
- covery within twelve months to thoſe uſes : afterwards they, with 
the heir of the ſurviving truſtee, joined in a leaſe and releaſe to 
make a tenant to the precipe, in order to ſuffer a recovery to the 
uſes of the firſt indenture ; but before any recovery was ſuffered, 
FB. the eldeſt fon died, and after the death of B., and before the 
recovery was ſuffered purſuant to the above deeds, A. and C. by 
another deed covenanted to ſuffer a recovery to certain other uſes; 
and before the expiration of the twelve months ſpecified in the 
firſt deed, a recovery was ſuffered. The queſtion was, Whether 
the firſt deed, declaring the uſes of the recovery, and made by 
A., B., and C., ſhould ſtand, in preference to that made by A. and 
C. alone? Lord Hardwicke clearly held, that the firſt deed by A., 
B., and C. was a good deed to lead the uſes of the recovery: that 
when A., B., and C., and the heir of the ſurviving truitee, made 
a a tenant to the precipe, they paſſed a defeaſible eſtate to ſerve the 
uſes of the firſt deed ; and that the recovery ſuffered within the 
twelve months rendered that defeaſible eſtate indefcaſible, though 
one of the parties was dead before the recovery ſuffered : that 
the laſt deed was not ſufficient to alter the uſes declared by the 
firſt deed, becauſe not made by the agreement of all the parties. 
Comb. 429+ Where there is a deed, and a Ja writing by huſband and wife, 
— the laſt writing, though not a deed, amounts to a ſufficient de- 
This witing Claration of uſes upon the fine, the fine being levied at a fine 


_— be- different from the deed. 


tween t 
huſband of the one part, and the wife of the other part. But the deed was between them and others, 


Carth. 410. S. C. 2 Salk. 677. S.C, 4 Mod. 261. S. C. Parliament Cafes, 143. S. C.; and judg- 
ment affirmed. 
Hob. 275. A declaration of the uſe, either expreſs or in law, is ſufficient; 
— as, if A. covenants with B. for money to do all acts which B. 
ale. ſhall require for aſſurance to B. and his heirs, and then levies a 
fine to B., this covenant and fine will give B. the whole land. 
Moor, 389, Where a baſtard was ſeiſed of a manor and made his will, by 


pfl. 1090. 
in the Ex- 


chequer. the ſame manor to the uſe of ſuch perſons, and for ſuch eſtates 2 


chamber, he had declared by his laſt will, bearing date, &'c., though this 
— * was now a countermanded will, it was ſufficient to declare the ule 


of the feoffment, and ſo no eſcheat. 


It 


which he deviſed the manor; and after he made a feoffment ot 
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It is not neceſſary in declaring a uſe, if there be a tranfmu- 12 Mod. 
tation of poſſeſſion, to uſe the very word uſe; any exprefiort 252. in ſe 
whereby the mind of the party may be known, that ſuch an one of Jones v. 
ſhall have the land, is ſufficient, Per Holt, Ch. J. in delivering . 
the opinion of the court. | , 


4. At what Time they may be declared. 


A declaration of uſes may be made either before, or after the 
time of making the aſſurance ; for a ſubſequent declaration may 
direct the uſes of a precedent aſſurance; and by 

4& 5 Ann. c. 16. $15. it is enacted, that all declarations or cre- In 30 
ations of uſes or truſts of any fines or common recoveries manifeſted by a ment on a 
deed after the levying or ſuffering thereof fhall be as good in law, as if {pecial ver, 
the aft of 29 Car. 2. c. 3. for prevention of frauds or perjuries had — 
not been made. = — 
and B. his wife levied a fine, and four years afterwards declare the uſes ; in which deed — 
following, viz. « All and every fine or fines levied, of to be levied, ſhall be to the uſes of this Prey 
Holt, Ch. J. delivered the opinion of the court, that the uſes were ſufficiently declared (the jury hav. 
ing found, that the fine was levied to the uſes therein declared). And that, netwi OPS * 
of frauds and perjuries, a ſubſequent deed is now as good as it was before the ſtatute. And that i P 
doubtful, whether the ſtatute extends to uſes, becauſe they are not mentioned thete, but only — 


that they took truſts and uſes to be the ſame, in reſpect of truſts in their larger extent, within 
the ſtatute of uſes, Holt s Rep. 733. Buſhel v. Burland. 2 cg: 


If A. covenants to levy a fine before ſuch a day, though the 
fine levied differs from the indenture in time, —. — 4 of —— 
acres, or in the perſon that occupied it; yet, when the fine 2 
is levied, it ſhall be intended to be to the ſame uſes in the in- 2 Keg 55 


denture. Ld. Crom- 
But it may in ſuch caſe be averred by parol to be to other uſes. But, if the fine be levied a e 
purſuant to the indeature, no averment can be but by writing; for in this caſe, the indenture s di — 
ti the fine, and in the other caſe, it is but evidence, Cro. Ja. 29. Counteſs of Rutland v. The 14 2 


Rutland. 

If a precedent indenture be made to direct the uſes of a ſubſe- ; Rep. 26 
quent aſſurance, it is but directory till the aſſurance is made, and Countess of 
then the land is bound, and the conuſor or recoveree cannot by * 
any act of his, after the recovery had, charge or avoid it: but, if * 10 
the declaration be ſubſequent, if in the interim, between the 11, c. 
allurance had and the declaration of the uſes, the conuſor or rg 
recoveree ſells, gives, or charges the lands to others, this ſubſe= 
quent declaration will not ſubvert the meſne eſtates, charges, or 
intereſts, unleſs it can be otherwiſe proved, that by a certain and 
complete agreement of the parties, the aſſurance was had and 
made to theſe uſes, ; 

But the diſtinctions between precedent and ſubſequent de- 
clarations will beſt appear from the conſideration of the following 


head, viz. 


5. In what Caſes Averments may be made of Uſes. 


With regard to averments it is to be obſerved, that where a 9 Rep. 10. 
uſe is expreſſed upon any feoffment, Qc. there, no averment ſhall Pownan's 
ale, 
be c 


— 


Uſes and Trufts, : 
be received to prove any uſe contrary to the uſe expreſſed ; but in 
: caſe no uſe is expreſſed in the afſurance, there, other uſes than 
what the law would make upon the aſſurance may be averred, and 
| yrones to have been agreed upon, and the aſſurance ſhall be to 

uch uſes. 4885 
Gil. Law of If by the words of a deed, upon a valuable conſideration, a man 


93 


an 


* 2 
3 


Uſes, 6 takes it to his own uſe, or to the uſe of another, there can be ng 
1 And. 313. a 
Where the averment that he takes it as a truſtee in any other manner; for 


deed is not there is ſuch a ſanction given to all ſolemn acts of contracting, 
upon 2%2- that they cannot be conſtrued directly contrary to their own ex. 


luable con- 5 
ſideration, it Pre illons. 
is looked upon as a fraudulent conveyance againſt the truſt, s N 


Gil. Law of Thus, if a feoffee to uſes makes a feoffment in fee by deed, 
— —. upon an equitable conſideration, to J. S. and his heirs, to the 
| J. S. ſhall be ſeiſed to his own uſe, 


at common Uſe of his heirs d r 
lawauſe though he had notice of the former truſt ; for where the deed ex- 


— preſſes the uſe, an implied one cannot be averred “. 

by word, upon a conveyance that paſſed the poſſeſſion by ſome ſolemn act, as a feoffment; but, when 
there was no ſuch act, there, it ſeems, a deed declaratory of the uſes was neceſſary ; for as a feoffment 
which paſſed the eſtate, might be made at common law, by parol ; ſo by the ſame reaſon might the uſes of 
the eſtate be declared by parol : but, where a deed was requiſite to the paſſing of the eſtate itſelf, it ſeem 
it was requiſite for the declaration of the uſes, as upon a grant of rent, or the like. So it ſeems, s man 
could not covenant to ſtand ſeiſed to a uſe, without a deed, there being no ſolemn act; but a bargain and 
ſale by parol has raiſed a uſe without, and it has been held to do ſo fince the ſtatute. In cities exempted 
out of the ſlatute, it has been held, that if a fine be levied of a rent, no uſe can be limited of it without 
deed; but now by 29 Car. 2. c. 3. all declarations of truſts, other than ſuch as ariſe by implication of 
law, are to be in writing, and figned by the party, who is by law enabled to declare ſuch truſt, or elle it 
muſt be by his laſt will in writing. Gilb. Law of Uſes, 270, 271. 


2 Salk, 676. Where the uſes of a recovery are declared by deed precedent, 


_ Tregame v. no new or other uſe can be averred by parol, unleſs there was ſome 


1 ch o — J 
Fleicher. variance between the deed and the recovery ; but in caſe of a deed 


precedent, if the party ſet up other uſes, he muſt confeſs and 
avoid: but, where they are by deed ſubſequent, new or other uſes 
may be averred without ſhewing the deed, though there be no 
variance, c. becauſe there was an intermediate time when there 
might be ſuch agreement made, and the uſes ariſe by the recovery 
according to that agreement; and if a deed ſubſequent be ſer up, 
the other may traverſe thoſe uſes, 

But, where there is a variance between the deed and the recovery 
or other aſſurance, and no averment of the uſes can be made, there, 
they muſt be left to the conſtruction of law. 

There is a difference likewiſe with reſpect to averments between 
parties and ſtrangers. Thus, 

If a declaration of uſes be ſubſequent to a fine or recovery, it is 
good; but there may be an averment, that they were to other ue; 
yet with this difference, that where the declaration is ſubſequent, 
there, the heir of the conuſor is efopped to aver other uſes, but 
a flranger is not. 


Comb. 429» 
ones v. 


lorley. 


the heir nor the ſtranger is eſtopped to aver other uſes, in caſe the 
fine varies in any circumſtance ; but, if the fine was leyied purſuant 
to the deed, no proof whatſoever, either by yoricing gr -parol, ſhall 
| „ 3 * REY 3. a 4 — be 


it +7437 
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be admitted, that the fine was to other uſes, than what are con · 


we tained in ＋ deed, that being an eſtoppel to the parties. Per 
at, Ch. J. a 
* * 5 been held, that a deed of uſes precedent to a recovery, may Dy. 307. b. 
"7, be explained by a deed ſubſequent, as in the following inſtance — Pl. 72+ Va- 
* Feme, before the 27 H. 8. of uſes, being ſeiſed of land, ſuffered a 9 
* 3 common recovery, and intending to marry A. B., ſhe, before the 
: by marriage, r indenture that the feoffees ſhould be ſeiſed 
dine to the uſe of herſelf and A. B., whom ſhe intended to marry, and 
n 2 their heirs. The feoffees executed an eſtate after the marriage to 


deed, 


the huſband and wife, and their heirs in fee, without any uſe ex- 
preſſed. Afterwards the baron and feme by other indenture declared, 
that the firſt indenture was miſtaken ; for that it ſhould have been to 


the heirs of their tuo bodies, and for. default 1 the heirs of the awift- 
0 the And they covenant, bargain, and agree, to ſtand eiſed to the uſe of gr: 5 
1 uſe, themſelves in ſpecial tail, and aſter, to the right heirs of the wife; * © 
ed ex- and the huſband covenanted, if the wife died without ifſue, during a 
his life, that he would execute an eſtate accordingly. The wife bo 
it; when died without iſſue, and after the ſtatute of uſes the baron did 
eoffment ſeiſed; and it was held, that the fr/? indenture was corrected by the 
_ Lend, and the firſt uſe is ſufficiently altered without eſtate exe- 
4 erm cuted, and the conſiderations are reaſonable and ſufficient, and ad- ; 
rgain and judged for the heir of the wife. 1 44 
5 A conſideration which ſtands with the deed and not repugnant 7 Rep. 40. 
cation to it, may be averred. | Bedel's cafe. 
or elle i It now remains to conſider, | 4% 
cedem, i Thoſe Conveyances which raiſe Uſes without Tranſmutation 
| of Poſſeſſion, ſuch-as, | 
as ſome 2 | 
Four 1. Covenants to ſtand ſeiſed to Uſes. And, 2. Of Bargain and Sale. 
fs an | 
* uſes I. Covenants to fland ſeiſed to Uſes. 
e no 
n there This conveyance not having been hitherto treated of, it will be 
ecovery {neceſſary to inquire more fully into its nature and effect. 
ſer vp, The original of it was in this manner, Before 27 H. 8. when Gil. Law of 
any man covenanted to ſtand ſeiſed to the uſe of another, the Vics, 110. 
-ecovery Memedy was two-fold. 
„ there, Firſt, By action at common law upon the covenant, and there- 72. 14. 
by damages only were recovered, 
between Secondly, In Chancery; and there the remedy aroſe thus ;— 
hen any man covenants to do a thing, the party is firſt bound in 
ry, it is {Wſonſcience to perform the thing itſelf ; and if that cannot be, then 
her uſes; tender damages for not doing it; therefore the Chancery that 
ſequent, {WF t2mines the conſcience of men's actions requires a ſpecifick per- 
\{es, but ormance of the thing itſelf, where it can be had: but the com- 
, neither en law could not carry this covenant ſo far without offering 4 
caſe the ¶ olence to its own rules; for the common law requires livery ; 
purſuant d to allow an action for a ſpecifick performance makes the agree- 


rol, ſoul dent binding without it; but by the 27 H. 8. theſe uſes are exe- 
e | 
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Uſes and Cruſts. 
euted, and therefore no action lies; for there can be no com. 
plaint for not transferring the thing, when the ſtatute transfers it 


to the party himſelf. 
For the more clear underſtanding of the nature and effect of 


this aſſurance, we will conſider, 

1. Who may covenant to ſtand ſeiſed, and to whom. 

2. What conſideration is neceſſary to a covenant to ſtand ſeiſed, 
and how far it extends. | 

3. By what words a man may covenant to ſtand ſeiſed. 

4. The effect of a covenant to ſtand ſeiſed. 


1. Who may covenant to fland ſeiſed; and to whom. 


Poph. 72. The king cannot be ſeiſed to a uſe, becauſe there is no meany 
_— to compel him to perform; for the Chancery has only a delegated 
Hard, 468. er from the king over the conſciences of his ſubjects; and the 
Pawletty, king, who is the univerſal judge of property, ought to be perfect 
Saum indifferent, and not take upon him the particular defence of any 


x Roll. Rep, man's eſtate, as a truſtee. 


333: Cooper v. Franklin and another. But fee Vern. 4.39. per Maſter of the Rolls, in caſe of 14, Kl. 
v. Euſtace, relating to the Iriſh forfeitures, where he ſays, he takes the king to be in nature of 
truſtee, notwithſtending the general received opinion to the contrary. 

The king cannot be ſeiſed to a uſe, becauſe he cannot be obliged to execute the poſſeſſion to the uk 
by a ſubpœna, fince if he diſobeys he cannot be compelled to obedience by impriſonment. Jenk. 19; 
pl. 1. [The king cannot be ſeiſed to a uſe ; no, not where he taketh in his natural body, and to ſom 
purpoſe as a common perſon ; and therefore if land be given to the king, and J. D. pour terme de l- 
wies, this uſe is void for a moiety. Bac. Uſes, 56. Like law is, if the king be ſeiſed of land in the right 
of his duchy of Lancafter, and covenant by his letters patent under the duchy ſeal to ſtand ſei ſed to the ul 
of his ſon, nothing paſſeth. I. 57. Like law, if King Richard the Third, who was feoffee to divers uſt 
before he took upon him the crown, had, after he was king, by his letters patent granted the land over, the 
uſes had not been renewed. Id. ibid. The king ſhall not ſtand ſeiſed to a uſe, for all the lands he j 
ſeiſed of, he is ſeiſed in jure corone for the maintenance and ſupport of his crown and dignity, and the 
well-government of the commonwealth, which is a uſe the law deſigned him primitus, and, conſequent, 
it is excluſive of all other uſes. Neither can it be imagined that the king ſhould in point of honour ai 
ſeiſed of lands only to the benefit and advantage of another, and ſo be a ſort of bailiff to him. Gil), 


Uſer, 170, 171. 


Ld. Bacon The queen (ſpeaking not of an imperial queen, but by marriage) 
wen, cannot be ſeiſed to a uſe; for though ſhe be a body enabled to 


Uſes, 347. grant and purchaſe without the king, yet, in regard to the govern 
ment and intereft the king hath in her poſſeſhon, ſhe cannot bt 

-  ſeifed to a uſe, 
Gil. Law Bodies politick are not capable of a uſe or truſt, becauſe the 
23" 12, Are bodies framed at the will of the king, and are no further caps 


* Rep. 122, : es Fa l 
Pop. 32. ble than he wills them; and it is his will that they ſhould purchaſ 


n for the common benefit, and for the ends of their creation, and 
tick 94.24 not that they ſhould take any thing in truſt for others, Belides 


2 * being incorporate, the Chancery had no proceſs on the perſons 
in 1ucnh cate - - 

areconfide.. COmpel them to diſcharge their truſt (a). 

ed in a court of equity as individuals. Mayor, &c. of Coventry v. the Attorney General, 2 Br. P. C 
236. 2 Vez. junr, 46.] 


Git. Law of Aliens, and perſons attainted, are not capable of a uſe, id 


_ mo they can take for no man's benefit but the king's. 
Pop. 72. 'The king ſhall have the uſe of an alien, becauſe as his allegiance is temporary, ſo ought bs 


" Froperty to be. All. 15 and 16. Sty. 40. Gil. Law of Uſes, 43. 


1 Rep. 122. - A diſſeiſor, abator, or intruder, cannot be ſeiſed to a uſe, i 


they take it under no truſt, but defeat the eſtate to which the tri 
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was ſubjoĩned; and the Chancery had no power to try the right of 
inheritance between them, for the right of that title is triable onl 

at common law. But, if he who has the uſe exhibits a bill again 

the feoffee to a uſe, the Chancery will order him to try the title 

with the diſſeiſor at common law. : 

A lord by eſcheat ſhall not be ſeiſed to a uſe, becauſe he is in 1 Rep. 122. 
by a title paramount, and ſeiſed of an eſtate antecedent to that to *Bro-Feoff, 
which the uſe is annexed. Lord of a villain, a lord that enters f 
for mortmain, or recovers by ceſſavit, or a tenant by the curteſy 
cannot be ſeiſed to a uſe, for they claim by the general laws and 
ſtatutes of the kingdom, which the Chancery has no power to 
alter, and do not take as ſubſtitutes under toſ: private contracts, 
to which truſts are annexed, and fo cannot be puniſhed as corrupt 


breakers of that truſt which they never undertook. 


Tenant in tail cannot covenant to ſtand ſeiſed ſo as to change Cro. J. 400. 
1 17 7 1 20 2 Cooper v. N 
2 uſe, unleſs during his own life 1 
Het. 110. Bromfield's caſe None can be ſeiſed to the uſe of another, but ſuch as can execute an 
eſtate according to the directions of ceſtui gue uſe, which tenant in tail cannot; for it was the intent of 
the ſtatute de denis that he ſhould have the lands and the profits of them; and if he ſhould execute an 
ſtate to a uſe, his iſſue would be entitled to their formedon. Br. Feoff al Uſes, pl. 40. 2 Roll, Abe. 
780. 1 Inſt. 19. b. Gil, Law of Ces, xt. and 205, cc. [Whether tenant in tail can ſtand ſeiſed 
to a uſe, has been wexata graſtio, and indeed does not appear to be quite ſettled even at this time, On 
the ane hand, Lord Coke, (Co. Litt. 13. b. 2 Co. 78. a.) Sir G. Croke, (Cro. Ja. 400, 401.) Bulk 
rode, (4 Buiſtr, 186.) Sir F. Moore, (Moere, 848.) and Rolle, (1 Ro. Rep. 384. 2 Ro. Abr. 780.) 
expreſsly tell us, that it was ſettied in the caſe of Cooper and Franklyn, that a tenant in tail neither before - 
nor ſince the ſtatute could Rand ſeiſed to the uſe of another perſon, expreſsly, or impliedly. Whilſt on 
the other hand, Godbolt directly aſſerts, that the caſe of Cooper and Franklyn was determined quite the . 
contrary, viz. that a tenant in tail could ſtand ſeiſed to an «xpreſs uſe, though not to an implied ane, 
(Godb, 269). And Lord Bacon, in his Reading on the Statute of Uſes, gives it as his decided opinion, 
that a tenant in tail may ſtand ſeiſed to an expreſs uſe ſince the ſtatute ; for the itatute, ſays he, does not 
fave the right of tenant in tail; and the reaſon why a contrary conſtruction was had before the ſtatute, 
was, becauſe the right of tenant in tail was expreſsly ſaved by 1 R. 3. c. 1. (Bac, Uſes, $7.) Of 
this opinion ſeem allo Perkins, (Perk. & 534. 537.) Manwood in Walſingham's caſe,, (Plowd. 555.) 
and Dyer, (Dy. 311. b. 212. a.) and Mr. Sanders inclines to the ſame opinion, in his Eſſay on the 
Nature and Laws of Uſes and Truſts, (Sand. 144, 145, &c.] f 


If tenant in tail by indenture, on conſideration of marriage, co- Per cur, 
renants with another that A. and B. ſhall be ſeiſed to his uſe for — * 
term of his life, and after his deceaſe to the uſe of his ſon and ak 
heir apparent; by this covenant there is no uſe changed, unleſs 
only Curing the life of tenant in tail. | 
So, if tenant in tail covenants to ſtand ſeiſed to the uſe of him- Cro. Elz 
ſelf for life, remainder to his eldeſt ſon in tail; ſince he had only 395: Bea- - 
the power of diſpoſing of an eſtate for life by the ſtatute de dons —_ oY 
which he hath not paſſed out of himſelf, it is {till in him as it was 
before; and the remainder is void in its creation, and therefore can 
be no execution of it, for the execution muſt be immediate by the 
nts of uſes; and therefore a fine afterwards levied cannot 
Ip ik, 
But, if tenant in tail covenants to ſtand ſeiſed (a) to the uſe 2 Salk 620. 
0: A. and his heirs, or to the uſe of A. ſor life (5), remainder Mahitv. 
to H. in fee; the covenant is not void, but puts the eſtate out % The co. 


1 „. . . - «2 
" tae covenantor, Per Holt, Ch. J. in delivering the opinion of venant is 
the court. good, and 
= ; paſſes a baſe 
4 bh . Per Holt, Core Comyns's Rep. 121. pl. 34. S. C. [Stapilton v. Stapiiton, 1 Atk. 8. 
* VLeouright v. Mead, 3 Burr, 1703. S. P.] (4) And che remainder is good, though the 


F teaagt 


* 
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ST Nee until it is avoided by the iſſue. Comyns's Rep. 121. Py 
2 alk. 620. Yet, if tenant in tail covenants to ſtand ſeiſed to the uſe of A. 


— „and his heirs after his death, it is void. 


233 26. 8. C. & P. becauſe it is to commence at a time when the right of the eſtate out of which 
would iſſue, is in another perſon by a title paramount the conveyance, viz. per far mam doni. 


2 Salk. 620. So, if tenant in tail covenants to ſtand ſeiſed to the uſe of him. 
— „ ſelf for life, remainder to J. S. and his heirs, it is void ; for the 
7 Mod.1$ to remainder is to take effect after his death, when by his death the 
28. $.C. ac- title of his iſſue commences z and the covenant, as to the eſtate for 
Y- life to himſelf, is void in this caſe, becauſe there is no tranſmuta- 
tion of poſſeſſion. Such a covenant is in any caſe good only in 
reſpect of the remainders; and fince the remainders are void, the 
c.ovenant and the firſt eſtate are likewiſe void. 
Jenk. 295 Likewiſe a tenant for years, ſince the ſtatute of uſes, cannot be 
* 8. ſeiſed to any uſe; for a tenant for years has only a poſſeſſion, and 
not a ſeiſin which the ſtatute requires. 
Hard, 469. But a tenant in dower may be ſeiſed to a uſe, for a tenant in 
py nur dower claims by the marriage agreement, and a ſufficient proviſion 
er is made for her by law, which is a third part of her huſband 
Br. F. to eſtate; and ſince a private contract is the original of her title, ſhe 
Uſes 338. continues the eſtate of her huſband as he purchaſed it, and under 
Shen the ſame truſt and agreement. 


nnd ſeveral contradictory opinions in the books. Some ſay that tenant in dower claims in the per, that 
is, by or from her huſband ; according to others, ſhe is in, in the pef, and claims by diſpoſition of lay, 
and does not come in by privity of ettate. Therefore Qz.; and conſult the authorities in the margia; 
and ſee farther, Gilb. Law of Uſes, pl. 11. and 171. I 


Hard. 468. An occupant alſo may be ſeiſed to a uſe, for an occupant con- 
N tinues the eſtate of tenant for life, as his ſubſtitute, and ſo mult 
Uſes 333. a take it as he had it. 


1. 10. contra. 


3 Lev: 306. It is a rule, that a man cannot covenant that another ſhall ſtand 

I ſeiſed of lands whereof the ſeifin is in himſelf, for this will not 
ane, raiſe any uſe, but will ſtand merely on covenant. Thus, where 
A. ſeiſed in fee, in conſideration of the marriage of B. his ſon, and 
a marriage portion, covenanted to levy a fine to B., and that . 
ſhould ſtand ſeiſed to the uſe of A. the father, and his heirs, til 
the marriage had, and after to B.'s own uſe in tail, with diven 
remainders over; and A. covenanted in the ſame deed, that he 
was ſeiſed in fee, and ſo ſhould be till the uſe veſted in B. the ſon; 

it was reſolved by Powell and Rookfby, J. the only judges then in 
court, that A. could not covenant that the ſon ſhould ſtand ſeiſed 
of lands whereof the father is ſeiſed; and the ſubſequent covenant 
was intended againſt incumbrances only, as is uſual in ſuch caſes, 
and not to raiſe any uſe. | 


2. What Confideration is neceſſary to a Covenant to fand. ſeiſed, and lou 
far it extends. 


Cart. 243. Tt has been already ſhewn, that on thoſe conveyances by which 


Qi, uſes are raiſed by tranſmutation, no conſideration is neceſſaryi 
Wentworth, but 


all ſtand 
will not 
, where 
ſon, and 
that B. 
neirs, til 
h diven 

that be 
the ſon; 
s then in 
nd ſeiſel 
covenant 


ich caſes, 


„ and bow 


| by which 
neceſſaryi 
- but 
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but conveyances by covenant to ſtand ſeiſed, or by way of (4) Sand- 
q : 


bargain and fale, will not operate to uſes without a conlider- 22 to 

raiie uſes are 
ation (a). | | | 3s. — 
contiderations of blood or of marriage, (which, as will be ſhewn, are good conſiderations on covenants to 
ſtand ſeiſed,) and conſideration of money, which is the only good conſideration on a bargain and ſale, 
See title Bargain and Sale, Letter (D). 


Ld. Bacon ſays, there is no regſon in the law why a deed ſhould not raiſe a uſe without any conſider- 2 
ation. But he adds, that it is a reaſon of Chancery, becauſe no court of conſcience will enforce donum 

ratuitum. But, where money is paid whereby a man's fortune is leſſened, or, where it is for the 
efabliſkment of his family, then it is good in Chancery. Ld. Bacon's Read. on Stat. of Uſes, 
310z &&. 

With reſpect to covenants to ſtand ſeiſed, conſiderations of | 
blood or of marriage are good conſiderations to raiſe uſes. ge, $4 

And, 1. Of conſideration of blood. If a man parts with any Gil. Law of 
lands in advancement of his iſſue, and to provide for the contin- Us, 47: 
gencies and neceſſary ſettlements of his family, it is fit the Chan- — 
cery ſhould make them good conveyances, though they want the Wentworth, 
ceremonies of law; for it is the deſign and intent of the court of 
equity to mitigate the ſeverities of law, ſo as they may beſt comply 
with the peace of families; for their eſtabliſhment is part of the 
nature and end of government, | | 

Therefore if a man, in conſideration of natural love and affec- 74 at. 
tion, covenants to ſtaud ſciſed to the uſe of his ſon or brother, this 
is a good ule, : | 

A conſideration of natural affection expreſſed to one child will, 2 Roll. Abt. 
by conſtruction of law, be extended to others. Thus, if a man, 3 
having iſſue three ſons, covenants in conſideration of natural affec- Bond and 
tion to the eldeſt ſon, to ſtand ſeiſed of certain land to the uſe of Edmonds; 
himſelf for life, and after to his eldeſt ſon, and the heirs male of 2® Cu. 
his body; and for default of ſuch iſſue, to the uſe of his ſecond 
ſon, and the heirs male of his body; and for default of ſuch iſſue, 
to the uſe of the third ſon, &c.; this is a good conſideration to 
raiſe the uſe to his younger ſons ; for though the conſideration of 
natural affection be limited only to the eldeſt, yet this is equal to 
all the ſons, and therefore the law will ſupply it without expreſ- 
hon; for if nothing had been expreſſed, it had been a good con- 
lderation by implication of law. 

The conſideration of natural affeCtion is good likewiſe to raiſe Plow. Rep. 
an uſe to children unborn. Thus, conſideration of affection to 33: _— 
the heirs male of the covenantor which he ſhould beget on the OD 
body of A. his wife, is a good conſideration to raiſe a uſe by way 
of covenant to the-ſaid heirs of his body, for every one is bound 
in nature to provide for his children. 

So, for advancement of his heirs male, a man may covenant to „ Rep. t4. b. 
and ſeiſed to the uſe of himſelf and the heirs male of his body; 14, .] 
and thus ſhall raiſe a good eſtate - tail; for though all the eftate- ng. he 
al is in himſelf, yet this is for the benefit of the heir male _ reaſon is, for 
tis in futuro, and not in præſenti, for none can know Who ſhall be that a man 
is heir; for ſelus Deus facit haredes. DO 
; a, | _ a fon that 
pkg though he cannot take a ſeen & nous when he has the old one in him. Gilb. Law 
But, if a man in conſideration of his care. and love which he TN 
ears to J. S., called, named, and reputed one of bis ſons, (where Dyer, 374, 
Vor. VII, H | hy OO 
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pl. 16. he was his baſtard ſon, ) covenants to ſtand ſeiſed to the uſe of 
3 the ſaid J. S., this is no good conſideration to raiſe any uſe. 


reaſon is, ſor that in law he is not ſuppoſei to be of the blood of his father, but is conſidered as 2 mere 
ſtranger, for whom no one is preſumed to have a natu'a! aflection. See the caſe laſt mentioned, and fec 
Gil. Law of Uſes, 48 and 206. But a batard may take by feoffment, though not by covenant to ſtand 
ſeiſed in conſideration of natural affection, 1 Leo. 197, Lord Pagett's caſe, 


* 


2 Roll. Abr. So likewiſe, if a man covenants, in conſideration of blood and 


78 — of the marriage of his baſtard daughter, to ſtand ſeiſed to the uſe 


and Gerard, of the baſtard daughter, this is not a good conſideration to raiſe a 


But, if a uſe, becauſe in the law ſhe is not his daughter, but lia populi. 
man cove- F a 

nants, in confideration of natwal love and affection, blood and marriage of his baſtard daughter, to levy 
a fine, and that the conuſee ſhaj! Rand ſeiſed to the ufd of the baſtard daughter, though this be not a 
ſufficient conſideration to raiſe a uſe upon a covenant, yet it is expreſi ve of the intent of the party, and 
therefore ſhail ſerve as 2 ſuſſsient declaration of a uſe upon the nne, where there needs no conſideration, 


Gib. Law of Uſes, 2c7. 


- 


Roll. Abr. Fraternal love, and continuance of the land in ſuch of the 
785. cies. blood of the covenantor, is a good conſideration to raiſe a uſe by 
Pl. C. 307. 4 : AIC" . Ff 

way of covenant; for this is a conſideration of blood, and the 


I 

Pls „. brother is one of the next degrees after his parents and children, 
Stratton] and they who are next in blood, are next in love, by intendment 

of the law. 

2 Roll. Abr. Thus, if A. by indenture made between him of the one part, 
783: ae and B. his brother, (naming him ſo in the deed) and C. and D. 
529, by the WHO are ſtrangers to him, in conſideration of love and affection 
name of which he bears towards his wife and children, and for their main- 
_ 2: , tenance and ſtay of living, and to the intent to ſettle his land in 
S. C. Sir his name and blood, covenants with the ſaid B., C., and D. to 
Wm. Jo. ſtand ſeifed to the uſe of himſelf for life, and after to his wife for 


eee life, and after to the ſaid B., C., and D., and their heirs upon 
German v. truſt, that they ſhould make ſuch uſes as he himſelf ſhall appoint, 
Riſley. and after to raiſe portions for his children, and after to G. his fe- 
cond ſon in tail, Cc. though no uſe can ariſe by this indenture to 
C. and D., who are ſtrangers to the conſideration of blood, and ſo 
this is void as to them; yet the uſe ſhall ariſe for all to B. who is 
his brother, and ſo named in the deed, which is within the con- 
ſideration. Trin. 14 Car. This was a ſpecial verdict between 
Fox and WWilcocks, and argued at bar, but it abated by death. 
And after upon a new ſpecial verdict between Smith and Buſbie, it 
was adjudged per curiam, that the uſe ſhall well ariſe to B. to per- 
form the truſts ſpecified in the indenture. | 
2 Roll, Abr. But conſideration of ancient acquaintance, or of being chamber 
783. fellows, or entire friends, ſhall not raiſe any uſe. Agreed per cur. 
between Ward and Tuddingham. 
Alſo, if a man, in conſideration that B. was bound in a re- 
— cCognizance for him, bargains and ſells land to the other, that is 


tween Ward not good. 
and Lumbard. 


Jenk. 81. 
pl. 60. 


2 Roll. Abr. 


Neither will the conſideration of a ſurname raiſe a uſe, as was 
reſolved in Sir Chrilopher Haiton's caſe, who had a ſiſter's fon 
called Newport, and in conſideration of his changing his name to 
Hal ton, he covenants by deed to raiſe a uſe to him, this conſider- 


2. With 


ation was adjudged not ſufficient to raiſe a uſe, 
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2. With reſpect to conſiderations of marriage—A man may 
covenant to ſtand ſeiſed to the uſe of A. his wife, and the con- 
ſideration that ſhe is his wife will raiſe a good eſtate to her, for 
this is a good conſideration in law. 

Thus, if in an indenture between A. and his wife of the firſt part, 
and B. their ſon of the ſecond part, and C. their ſon of the third 
part, the faid A. in conſideration of natural affection and paternal 
loye which he has to his ſaid ſons, and for their better advance- 
ment, and to the intent that the lands ſhould continue in his name 
and blood, covenants to ſtand ſeiſed to the uſe of himſelf for life, the 
remainder to his ſaid wife for life, the remainder to his ſaid ſons; 
here, the uſe limited to the wife imports a conſidexation of itſelf. 

Likewiſe a man may covenant to ſtand ſeiſed to the uſe of 4. 
the wife of his brother, in conſideration that ſhe is the wife of his 
brother, and this ſhall raiſe a good eſtate to her ; for the love which 
he bears towards his brother, extends in his right to his wife. 

So alſo, the conſideration of marriage to be had, will raiſe a 
uſe, becauſe the preſent eſtate is to the baron, and what is limit- 
ed to the feme, is only a remainder; per Twiſden, J. 


Likewiſe, if a man covenauts in conſideration of natural love 
and affection to his ſon, to ſtand ſeiſed to the uſe of his fon for 
life, the remainder to ſuch wife as the ſon ſhall afterwards have 
for life, the remainder-to the firſt ſon of the ſon and wife begot- 
ten, c.; though the wife be a ſtranger to the conſideration, (ad- 
mitting it,) yet the eſtate limited to her is well raiſed for the fub- 
ſequent eſtate, which is within the conſideration. 
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7 Rep. 40. 
Eedell's caſe. 


Plow. Rep. 
307. Shar. 
ington v. 
Strotton. 


Sid. 8 3. in 
caſe of Ste- 
phens v. 
Brittridge. 


2 Roll. Abr. 
786. be- 
tween Bould 
and Winſton. 
Noy, 122. 
S 
wife is with · 
in the con- 
ſideration, 
decauſe the 


covenantor intended the advancement of his poſterity, and without a wife, the ſon cannot have a lawful 


poſterity. 
But, if a man, in conſideration that B. ſhall marry his daughter, 
covenants to ſtand ſeiſed to the uſe of B. and his daughter, the 


remainder to C., this is a void remainder to C., becauſe he is a 
ſtranger to the conſideration. 


It is to be obſerved farther with regard to the extent of theſe 


conſiderations, that if a man covenants upon conſideration to be 
ſeiſed to the uſe of himſelf {or life, and after to the uſe of his ſon ; 
but he ſays farther, that his meaning is, that his wife ſhall have it 


for her life; per Periam, J.— This is not a void clauſe but good to 
the wife. 


Plow. Rep. 
307. Shar- 
ington v. 
Strotton. 


Ov. 85. 'n 


Carter v, 


King ſted. 


So alſo, where 4. in conſideration of love, and for ſettling oro. J. 180. 
the land in his name and blood to his eldeſt ſon, covenants to con- bl. — Crofs 
rey before Eafter in truſt for himſelf for life, remainder to B. his un ö 


eldeſt ſon in tail, &c; and alſo covenants to ſtand ſeiſed from and 
after Eafter, cf ſo much of the ſaid lands as ſhould not be ſuffi 
ciently conveyed, to the ſaid ſeveral uſes, intents, and purpoſes, 
and no aſſurances were made before Zafter; it was reſolyed, that 
the uſes and eſtate raiſed by this coyenant being in conſideration 
of love to his ſon, Sc. (no eſtate at all being executed before 
Eaſter) the covenant extended to all: though it was objected - 
that the words being, that of ſo much of the lands, c. the intent 
Was that he would Rand ſeiſed when part was executed and ſufh- 
H 2 ciently 
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ciently conveyed, but when no part was executed, it was not hig 
; intent that all ſhould be raifed by covenant; but this was nor 
allowed, for the conſideration being ſufficient, the covenant well 
extends to all, there being nothing conveyed by the eſtate exe. 
cuted. 
x Leon. 193. There is a difference between a covenant to ſtand ſeiſed and a 
2 . ere. feoffment; for if a man covenants to ſtand ſeiſed to the uſe of 4. 
date. gut a ſtranger for years, c. remainder to B. his ſon in tail, this is void 
ſee Plow. as to A. for want of a conſideration, and the uſe veſts immediately 
Com. 307. in B., and a void uſe is as if no uſc be limited; and if no uſe be 
contra. And ,. » . . 4 
1 digtinction limited, B. muſt take immediately, and not by way of remainder, 
is there elſe he cannot take at all; for a remainder ex vi termini ſuppoſes 
ny ot a particular eſtate, and B. muſt not be excluded, becauſe uſes be- 
ation to the ing creatures of equity, the intent of the parties muſt be made 
ſtranger pre- good as far as poſſible, where there is a juſt and good ground 
dedes the li- for any part of the conveyance. 


mitation to 
the blood of the covenantor, there, it is good to the ſtranger, but that if it is ſubſequent, it is void. 


Therefore Q. Gil. Law of Ules, 113. 


x Leon. 19). But, if a man makes a feoffment in fee to the uſe of A. and a 
vs Paget's ſtranger, or baſtard for liſe, the remainder to his ſon in tail, this is 
: good to A.; for upon a feoffment there needs no conſideration to 
raiſe the uſe as has been ſaid. 

1 Rep. 176, There is another difference likewiſe obſervable; for if a man 
2 raiſes uſes upon a ſine, feoffment, or recovery, he may reſerve to 
© himſelf a power of making leaſes; but he cannot do it on a co- 
venant to ſtand ſeiſed, or on a bargain and ſale; ſor upon a fine, 
feoffment, or recovery, a uſe may be raiſed without a conſider- 
ation, and therefore will ariſe to the leſſees without conſideration 
and the former eſtates which were raiſed without conſideration, 
may be defeated without it z but in a bargain and ſale, and cove- 
nant to ſtand ſeiſed, no uſes will ariſe without conſideration, 
therefore not to the leſſees; for where the perſons are altogether 
uncertain, and the terms unknown, there can be no conſideration; 
for which reaſon the former eſtates, raiſed upon good confider- 

ation, cannot by ſuch leſſees be defeated. | | 
Per Wilſon, [Where there is a feoffment by deed to a relation and his heirs, 
1 but nothing can paſs by the feoffment for want of livery of ſeiſin; 
yet as there is an agreement by deed, and the parties are relations, 
the law holds that a conſideration for raiſing a uſe, and conſtrues 
it a covenant to ſtand ſeiſed to the uſe of the perſon ſpecified in 
fee; and the eſtate paſſes, not by feoffment, as the deed ſays, but 
by virtue of the ſtatute of uſes; and ut res magis valeat, &c. that 
inſtrument called a feoffment ſhall operate as a covenant to ſtand 

ſeiſed.] 


3. By what Words a Man may covenant to fland ſeiſed. 


March, 30. It is a general rule, that words ſhall be conſtrued ſo that the 
deed may ſtand, if poſhble. Thus, > 

Vent. 138. Tf a man, in conſideration of natural love, and for augment- 

& ſequent* ation of his daughter's portion, gives, grants, * and ſells, 
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with a ſpecial warranty, and the deed is enrolled, this enures by 
way of covenant to ſtand ſciſed, in reſpect to the conſideration. 
But, if the conſideration be not expretied in the deed, it ſeems Gil. Law of 
no uſe ariſes, —— va 
Likewiſe if a man, in conſideration of marriage of his ſon's Moor, 123. 
daughter, covenants that his land ſhall deſcend, come, and re- P. 267. 
main to him or her, this is only a covenant executory, upon — 
which an action lies, and the force of the covenant is not to alter Blitheman 
the deſcent; but it is no covenant to ſtand ſeiſed, whereby he *. Blithe- 
may be entitled in Chancery to a ſpecifick performance. Gil. Law of 


Uſes, 115. Here the ſeiſin of the father is not appropriated. to the ſeveral uſes, but only a remainder 
|imited after the father: death, which cannot be without a particular eſtate, nor that without a particular 
contract, and no man can contiact with himſelf. Gil. Law of Ules, 60. 


Alſo, if a man ſciſed of a reverſion expectant upon an eſtate for 2 vent. 318. 
life, gives, grants, and confirms the ſame to his ſon in fee, in con- Samon v. 
ſideration of natural love and affection expreſſed in the deed, to rape 
the uſe of himſelf for life, the remainder to his ſon in tail, the Horev. Dix. 
remainder to a daughter, without attornment or enrolment, this why 

Boſe 115. 

conveyance is void, and cannot enure by way of covenant to ſtand 
ſciſed, for if it enures by way of covenant to ſtand ſeiſed, the legal 
eſtate, out of which the uſes riſe, remain in the covenantor : but 
the intent of the conveyance is to raiſe the uſes by way of tranſ- 
mutation of poſſeſſion, and to transfer the freehold, out of which 
the uſes are to riſe to the ſon; but this conveyance will not paſs 
that freehold for want of attornment, and fo the uſes can never 
ariſe by this deed. | 

So, whece A., ſeiſed of land in poſſeſſion and in uſe, covenanted Dy. 5s. La. 
on the marriage of his ſon with the daughter of J. S. that the Om 
ſon, immediately after his deceaſe, ſhould have in poſſeſſion or in 
uſe all his lands according to the ſame coarſe of inheritance they 
then ſtood in; and that all perſons then ſeiſed, or thereafter to be 
ſeiſed, ſhould be ſeiſed to the ſame uſe and intent; it was held, 
that the fee-ſimple of the uſe was not out of the father, nor was 
it changed, and that, as it was, it was only a covenant : but per- 
haps it might be otherwiſe, had the words been, that immediately 
after his deceaſe the land ſhou'd enure and remain to the fon. 

So, where the father, in conſideration of marrying his ſon, co- And. 25, 
venants, Oc. that he, &c. has not made, nor ſhall make any grant, N 55 
Tr. of the ſaid lands, but that all the ſaid, lands, Cc. ſhall deſcend, 
remain, and come in poſſeſſion and uſe to the ſaid ſon and the heirs 
male of his body, &c. no uſe is created or altered by thoſe words. 

Bridgman, Ch. J. took a difference between covenants obliga- Sid. 27. 
tory and covenants declaratory; for covenants declaratory ſerve 3-8 94 
to limit and' direct uſes, but covenants obligatory (as for enjoy- Dia, ods 
ment free of incumbrances) ſhall never be conſtrued to raiſe a 
uſe, inaſmuch as they have another eſfect. 


4. The Eft of a Covenant to fland ſeiſed, 


It is a rule, that no covenant. to ſtand ſeiſed can paſs a uſe 
unleſs the covenantor has ſeiſin of the eſtate at the time of the 
contract. Thus, 

Il 2 i 
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2 Roll. Abr. If a man covenants to ſtand ſeiſed of the manor of D., which 

790. he ſhall hereafter purchaſe, to the uſe of J. S., and he afterwards 
purchaſes the manor, yet this is void. 

Noy, 19- So, if a man covenants to ſtand ſeiſed of the land that he ſhall 

far nano hereafter purchaſe to the uſe of his ſon, and after purchaſes land 

Cro. Eliz. to the uſe of himſelf and his heirs, the fee is in the father. 

401. S. C. 

Gil. Law of For if a man binds any lands, you muſt ſuppoſe him to have a 

Vizs, 116. power to oblige them; but he that hath no intereſt, hath no 
power to oblige them; and therefore ſuch a covenant in equity, be. 
fore the ſtatute, could not oblige him to a ſpecifick performance, 
for that were in equity to bind the land, which is abſurd ; and 
ſince the covenant is void in equity, there can be no execution by 
the ſtatute; for the rules of law are equally ſtri& in avoiding 
this repugnancy; for in law, every diſpoſal ſuppoſes a precedent 
property; and, by conſequence, every covenant to ſtand ſeiſed pre- 
ſuppoſes a precedent ſeiſin. | 

| Oro, Elis. Another reaſon why the uſe declared upon the covenant is bad, 

201. is this; becauſe the uſe muſt be limited by the donor or feoffor ; 

Nox, 19. for he mult limit the uſe, who at the time of the limitation had 
the diſpoſal : now in this caſe the donor limits the fee to the pur- 
chaſer, which controuls the intent of the covenant. 

Cro. Eliz. By the ſame rule it is ſaid, that if the mortgagor, in conſider. 

ICs ation of ſo much money paid by J. S., covenants, that after re- 

ug * demption he will ſtand ſeiſed to the uſe of J. S. and his heirs *, 

Noy, 2. S. C. this is a void covenant : but, if a feoffment be made to A. to enfeoff 

Mi rea- B., to the uſe of C., and A. enfeoff B. without the limitation of 

that at the any uſe; yet it ſhall be to the uſe of C. 

time of che contract he had no eſtate or intereſt. 


Cro. Elis. 80 if a man covenant to purchaſe land by Michaeimas next, 
2 |, and before Eqſer following, to levy a fine to ſuch uſes, and ac- 

Bs br 3s Gai cordingly purchaſe land, and levy a fine, without expreſling 

in Noy, that any uſe, or without a conſideration, notwithſtanding the law ſays 

. it ſhall be to the uſe of the conuſor, yet it may be averred to be 

expreſſed in to the uſes limited in the firſt covenant. . 

the fine, that ſhould have controuled the firſt declaration of the uſe. 


Gil. Lawof For a man may declare the intent of a future act, which he 
Uſes, 117- had no power to do at the time of the declaration; for to de- 
clare the intent of a future act, doth not ſuppoſe an immediate 
pawer of doing it; but the doing any act itſelf, which the law 
allows to be good and effectual, preſuppoſes the power of doing. 
I Rep. 8. If a man, ſeiſed of three acres, makes a leaſe of one to 4. 
>. Juſtice for life, and of another to B. for life, and of another to C. in 
3 tail, and then reciting the ſeveral eſtates, covenants, after all the 
Gil. Law of eſtates finiſhed, to ſtand ſeiſed to the uſe of his brother in fee; 
Uſes, 114+ if A. dies, the brother ſhall have the reverſion of that acre im- 
mediately, and not expect till the other eſtates, that is, the other 
eſtate for life, and the eſtate · tail, are determined; for it mult be 
conſtrued fecundum /ubjetam materiam; and the covenantor hath 
three diſtinct reverſions in him. 
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It is a rule likewiſe, that a fee cannot be raiſed by way of pur- 
chaſe to a man's right heirs, for wherever the heir takes by pur- 
chaſe, the anceſtor muſt depart with his whole fee. Thus, A. 
ſeiſed in fee had iſſue two ſons B. and C.; A. covenanted to 
ſtand ſeiſed to the uſe of B. and the heirs male of his body on 
M. his wife to be begotten; and for want of ſuch iſſue, to the 
heirs male of the covenantor; and for want of ſuch iſſue, to his 
own right heirs for ever. B. had iſſue of M. a ſon and a daugh- 
ter; A. dies, and then the ſon dies; the daughter ſhall not take 
as heir general, but the uncle, viz. C. ſhall take per formam doni, 
and not by purchaſe, but by deſcent. | 

It is to be obſerved likewiſe, that uſes may ariſe on covenants 
to ſtand ſeiſed by implication ; as, ple 

If a man covenants to ſtand ſeiſed to the uſe of the heirs male 
of his body, omitting himſelf, per three juſtices, but Twwi/den, J. 
contra, it is good, and he himſelf takes by implication; and ſo 
judgment was given for the defendant. 

But, where 4. made a feoffment to the uſe of himſelf for life, 
and after his death, and the death of M. his wife, to B. his ſon 
in tail; it was held in this caſe, that no implied uſe did ariſe to 
., and therefore the eſtate to B. was contingent. * 

It has been held likewiſe, that a covenant to ſtand ſeiſed to the 
ſes in the indenture, and to no other, cannot exclude uſes by 
implication, but only expreſs uſes, 


2. Of the Nature and Operation of a Bargain and Sale to Uſes. 


The nature and effect of this kind of aſſurance has been al- 
ready explained “; and having thus treated of the ſeveral forts of 
conveyances to uſes, we proceed to ſhew, 


(F) What Kind of Property may be conveyed by 
way of Uſe. 


| ALL lands and inheritances local, as rents in eſe, advowſons 


in groſs, common for ſo many beaſts, liberties, franchiſes, vi- 


livle or local, may be conveyed by way of uſe. J. in Parl. in Ld. Willo 


But inheritances perſonal, which have no relation to lands 
or local hereditaments, cannot be conveyed by way of uſe, as 
annuntes, 

A ſeignory, however, conſiſting of homage and fealty, the 
ſervice being merely perſonal, and to be performed by the perſon 
of a man, and reſting in feaſance, may be granted to a ufe in 
reſpeCt of the poſſibility that the tenancy may eſcheat, which per- 
haps never will be. 

So, a ſtewardſhip or bailiwick in fee-fimple of a manor may be 
dtanted to a uſe, being perſonal offices in point of ſervice, 
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Per Crew, So, a liberty of retorna brevium, which is perſonal, conſiſting ix 


_ J. Jo. execution of proceſs. 
Willoughby's caſe, cites it as ruled, 42 Eliz. B. R. in the Counteſs of Warwick's caſe, 


Id. ibid. So, of a ſhrievalty of a county. And, 
And it is Where it is ſaid, that a truſt cannot be raiſed out of a truſt, 


there farther and therefore a bargain and ſale by deed indented and enrolled 


iid ber . 
* cannot be limited to a uſe, becauſe a uſe cannot be limited to a uſe, 


verſity be. yet, notwithſtanding, when a man is ſeiſed of an eſtate of an in. 
tuen a nere heritance of an office holden by grand ſerjeanty, wherein there i; 


d a nak . . La» 
* required truſt in the perſon, yet a uſe, which is a pernancy of the 


in he that profits belonging to that office, may be raiſed out of the eſtate of 
hath it, hath ;nheritance, otherwiſe no land holden by grand ſerjeanty could be 


ei ther jus 

rags * Jos transferred to a uſe, nor any ufe raiſed out of the ſame. 

ad rem, nor remedy by the common lau, but only a mere perception of the profits by the permi ſſioa of 
the terretenant; and an eſtate of inheritance, wherein the owner hath both jus in re, and jus ad rem, by 2 
the rule of the common law, and for the profit whereof the law giveth the owner remedy by writ of 

aſſize, and a præcite guod reddat, as the caſe requireth ; and the confidence required in the perſon for ex. 

ecu'ing the office may be an objeQipr. (though a weak one) that it canhot be transferred over; but that 

a uſe, that is, a pernancy of the profits, cannot be raifed out of the eſtate, the tiuſt in th» pet ion i; zo 

objection at all; for the uſe reſpecteth the eſtate of inherirance,. and not the perſon, | 


Gil. Lawof Nothing that paſſes by way of extinguiſhment, can ve granted 


2 do ſc, NN 
Arg. Le. Neither can a uſe be raifed out of a power. X 
148. pl. the I 
205. in caſe of Read v. Naſh, ed ir 
Sir Wm. Jo. Neither can things which are mere rights be conveyed by way _ 
Tel ule, of uſe, as commons, &c. ways in groſs, for a man cannot walh over o_ 
281. ground to the uſe of a third perſon. | 
Cro. J. 189. In caſe the plaintiff declared that the defendant ſeiſed in fee of 
E „ the lands over which there was a way, and of other lands by in- 
Brookby, denture of bargain and ſale enrolled, conveyed his lands to J. d. 
in fee, with a way over his lands, and that J. S. leaſed the pre- 
miſes to the plaintiff, and that the defendant diſturbed him, Th 
The court were all of opinion, that by this bargain and fale the Wi -.. 


land only paſſed, and not a way over the ſame, becauſe nothing 
but the ute paſſed by the deed, and there cannot be the uſe of 2 
thing which is not in , as a way, common, Sc. newly created, 
and until they are created no uſe can be raiſed by bargain and 
ſale, and, conſequently, nothing paſſed by the indentute. 
And. 294. A uſe may be of a leaſe or chattel. 
Ingleficid's cafe. 
But it is ſaid, that the property of money cannot be changed 
by a gratuitous delivery to a uſe, Thus, 
Dy. 49. a. A ſum of money was delivered to J. S., to the uſe and behoot 
e cc. of a woman, to be delivered to her at the day of her marriage, 
8 and before the marriage the bailor reyoked it. Two juſtices 


Penny. elr t 

But, if the held the money countermandable, and two é contra. But Dyer E a 
money ne. ſays, it ſeems that the property of the money cannot be changed Bi The 
ed by way of by the words to the uſe and behoof. able © 


contideration, ſatis faction, or recompence, there, the property woald alter, and the bailor couid not cous- 
rermand it. Dyer, lec. citat. ld and 


One 
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One ſeiſed in fee may bargain and ſell, grant and demiſe land Brownl. 40. 
to others and their heirs to the uſe of one for years, becauſe he | 
has a fee-ſimple. But leſſee for years cannot grant and fell his 
leaſe to the uſe of one for years. 

We have thus ſhewn how uſes may be raiſed according to the 
nature of the reſpeCtive aſſurances, and what kind of property 
may be conveyed by way of uſe: it remains now therefore more 
particularly to inquire, 

1. What kind of uſes are executed by the ſtatute; 2. what caſes 
are out of the ſtatute. | | 


ng in 


truſt, 
-olled 
a uſe, 
n in. 
ere is 
F the 
te of 


14 be (C) Of the ſeveral Kinds of Uſes executed by the 


Statute ®, which in their more general Diviſion ; Tone: 
men 5 are Twofold, vis. cution of 
IS of a Jointures by 
] for ex- S A * 2 _ 
but that 1 Uſes i eſſe, 2, Uſes in Poſſibility, - T2. 
on 14 bo 5 See 

ö title Join- 
| I. Uſes in efſe. — 
ranted „ 


WITH regard to uſes in eſe, they are raiſed either by tranſ- 
mutation of poſſeſſion, or without ſuch tranſmutation; and 
the manner in which they are executed has been already explain- 
ed in treating of the ſeveral ſorts of conveyances to uſes, and 
their reſpective operations. It remains therefore to conſider 
fm 


V way 
k over : wh a 
| 2. Uſes in Poſſibility; wherein, 


1. Executory Fees, 2. Contingent Remainders. 
I. Of Executory Fees. 


Though a remainder of a fee cannot, by the rule of law, be See ante, let 


ale the WW: mited after a fee- ſimple, yet that rule hath of late been evaded 3 
nothing dy diſtinguiſhing between an abſolute fee- ſimple and a fee - ſimple the ſtatutt 


hich depends on a contingency; and how ſuch executory fees operates 

ny be limited, is here to be conſidered, and they are to be go- — 

erned by the following rules: 1 : 
1ſt, That all limitations that tend to the proviſion of the family, Gil. Law of 

ind to ſecure againſt contingencies which are within the party's Un 118. 

dyn immediate proſpect, are to be favoured. | 


changed 2dly, All limitations that perpetuate, or tend to perpetuity, are 
hehoof themſelves void and repugnant to the policy of the law. 
1 And therefore it is to be ſeen what is a perpetuity. 14. ibid, 
þ 


A perpetuity is the ſettlement of an intereſt deſcendible from Caf. of Per. 
jeir to heir, ſo that it ſhall not be in the power of him in whom Pet. 37. 3. 
s veſted to diſpoſe of it, or turn it out of the channel. FAIL 
The inconveniences of which are, that the eſtate is made inca- 74. ibid. 
able of anſwering the ends for which the perpetuity is maintain» 
d and eſtabliſned; for it puts it out of the power of the owner to 

| provide 


juſtices 
zut Dyer 
changed 


d not couſe 
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provide for the neceſſities of his family, or the extremity and y, f 
rious changes of his own affairs out of the eſtate; beſides, not 
would be of univerſal damage to the common wealth; for it woul! a 
ſhut up all converſe, by making the way of communication b. 1 
tween land and money utterly impracticable. To know there, 5 
fore how far a limitation may be allowed, without the danger d N 

being conſtrued a perpetuity, it is to be conſidered what limi, |#* 
ations are conſiſtent with the rules of reaſon and policy. =. 
Git. Law of 1ſt, The law in all caſes allows the limitations of eſtates uin ** 
Uſes, 119. life, to perſons in being; for there can be no danger in ſuch: <2" 
common limitation, nor any deſign to perpetuate ;z and therefor ther 
here the party is reſtrained from alienation farther than for hj _ 
own life. | | 
-74. iid, & '2dly, The law allows of no eſtate of inheritance, that goes i der, 
"230, lineal ſucceſſion, but what is under the power of that perſon = 
whoſe repreſentatives the eſtate muſt deſcend ; and to eſtablih if 
right of ſucceſſion, and to reſtrain the 8 of alienation, is u 
_ perpetuate z and therefore to limit an eltate of ſucceſſion, deter. mo 
minable upon a remote contingency, tends to a perpetuity ; ed i: 
none can purchaſe with ſecurity while ſuch a cloud hangs over tt oa 
eſtate. l hes 
Before we proceed to the application of theſe principles, iti 22 
neceſſary to obſerve, that It 

As to executory fees, there is a difference, where they riſe h 
way of uſe, and where by way of deviſe. 

ro. Elia. iſt, If they riſe by way of uſe, there muſt be a ſeiſin in ſome Th 
d body to be executed in the grantee of the contingent uſe, we latter 


Moor, 73z. ſoever the contingency happens; for if there be not a perſon tl 
Strangways can be ſeiſed of a uſe, there can be no uſe ; and, conſequently 


ane 


if he 


v. Neun. there can be no execution of it ; therefore if a man covenants main. 
ſtand ſeiſed to the uſe of himſelf in fee, till ſuch a marriage th ber-. 

effect, and then to the uſe of himſelf for life, the remainder body 

his wife, his ſon, &c., and before the marriage he makes a feu it wa 

ment in fee, gift in tail, or leaſe for life, upon good conſideration: went 

without notice of the uſes, the eſtates limited after the marti con 

hall never ariſe z becauſe there is nobody ſeiſed to ſuch u udge. 

And the ſame law is of feoffments to ſuch contingent uſes, four y 

Cro-Jac. But, if in this caſe he had made a leaſe for years, he wouiit was 
168. Bould not have deſtroyed the future uſe, but only have bound it; & But 
wes cauſe there is a ſeiſin, out of which the uſe ariſes; and at co ſtate. 
mon law, if the feoffees had made a leaſe upon good conſider the fi 

tion, as in this caſe, it would have bound the lands, and coniyfather 


eirs, 
he yc 
the ho 
died v 
eir | 
laught 
them i 
umple 


ner fi 


quently ceftui que uſe muſt have the profits of the land thus leaſe, 
and in this a. ſince the ſtatute, the covenantor has the ſail 
power of obliging the fee; and therefore thoſe to whom the cu 

m tingent eſtates are limited muſt take it under the charge. 
Moor, 733: 80 incaſe of feoffment to the uſe of A. in fee, and if B. p! 
deren fo much, Cc. then to B. in fee; if A. deviſes his land, and de 
Gil. Law of it deſtroys the contingent eſtate : otherwiſe it is, if he had deri 


Uſes, 126, portions out of the land, for that would not alter the free 
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and u. A recovery doth not bar an executory fee; for the recoveror with Cro. Jac, 
ſides, i notice, and without conſideration, is ſeiſed to the former uſes. 3 E 


t woul 2dly, With regard to executory deviſes. 6 
ion be, They have been already treated of under title Deviſe *; yet it * See title 
v there. may not be — 9 to take notice of ſome circumſtances more Deren l- 


inger o particularly applicable to the title under conſideration. and n — 


am If a man deviſes lands to A. in fee, and upon contingency to B. Gil. Law of 

nes | in fee, and A. makes a feoffment in fee, this doth not deſtroy the Vs, 127. 

= 1. contingeney; for by a deviſe the freehold itſelf is transferred, and 

1 bee needs no perſon to be ſeiſed to execute an eſtate in the de- 

* k viſee, as muſt be where a feoffment is made to executory uſes. 

82 But, if a man deviſe to 4, for life, with a contingent remain- 4. iid. 
err, if 4. makes a feoffment in fee, this deſtroys the contingent — — 

doe cmainder, becauſe there is no particular eſtate to ſupport it. deviſes of > 

perſon i fee-fimple in contingency, after an abſolute fee, they ſtand upon the reaſon of the old law, which ad. 


ſtabliſh! mits favourable diſtinctions to ſupply the intent of the teſtator, that being always to be obſerved in wills ; 
on, is u zn4 where thece is ſuch an executory deviſe, there needs not any particular eſtate to ſupport it, becauſe 

d the teſtator did not part with his whole eſtate in the firſt limitation, for ſomething Rill remained in him 
n, dete. to give, which accordingly he gave to another, but upon a contingency which might happen upon the 
ty; ſing bit limitation; therefore, becauſe the perſon who is to take upon him ſuch a contingency, hath not, a 
over tle preſent, but a future intereſt, his eſtate cannot be barred by a common recovery; and that which remained 
in the teſtator to give, after the firſt fee thus limited upon a contingency, ſhalkdeſcead after his death to 
his heir, till the contingency happens. 2 Nelſ. Abr. 797. 


ples, iti 
vio It remains now to apply the principles above laid down. 


y riſe þ .1. With regard to Freeholds. 


in ſoms The firſt remainder which was allowed to be good by a deviſe, 3 Leon. 64. 
ſe, whe MWafter a conditional fee-ſimple limited before in the ſame will, was _ * 
erſon u 20 Elia. where the deviſe was to the ſon and his heirs, and Do: 
(equentl Bf he die before twenty-four, and without heirs of his body, re- pl. 38. 
7enants mainder over: now this was a plain remainder limited after a 

1age tua fer- ümple to the ſon, but not upon his dying without heirs of his 

nainder body generally, for that had been too remote an expeCtancy, but 

es a fei was upon his dying without heirs of his body, before he was 


Gderatidl, 


| twenty-four years old; ſo that it being a remainder to ariſe upon 
maria 


a contingency, which might happen in a few years, it was ad- 


ſuch ue iudged good, but the ſon living many years after he was twenty- 

(ſes. four years old, this contingency never happened; and therefore 

he wou was adjudged he had an eſtate in fee, and not in tail. 

nd it; de But there can be no executory deviſe of a fee- ſimple, after an Dyer, 330. 
d at co ſtate- tail; becauſe that would tend to a perpetuity; therefore pe 1 
conſiden che firit limitation muſt always be in fee; as for inſtance, the 797. SE 
ind cob ather having two daughters, deviſed a houſe to the eldeſt and her 

ws leaſel bers, and another houſe to the youngeſt and her heirs, and if 

s the (ate youngeſt died before ſhe was ſixteen, living the eldeft, then 

m the cute houſe to the eldeſt and her heirs; and if both his daughters 


died without iſſue, then both the houſes to his grandaughters and . 


Os . 
if B. pcir heirs, Adjudged, that this laſt clauſe, viz. if both his 


|, and daughters died without iſſue, did not make croſs regainders to 
nad deri chem in tail by implication; but that each of them had a fee- 
umple conditionally, immediately, viz. the eldeſt if ſhe ſurvived, 


kT hiſter dying before ſhe was ſixteen, and the youngeſt if ſhe 
| outlived 


rechold, 


- 
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eſtate be li- 


while J. N. 
hath i1Jue, 
remainder to 
f br D., this 
- 38 void to 

. D., for 
this comes 
within the 
danger of a 
perpetuity, 
ad doth not 
determine 
within the 
common 
compaſs of 
2n eſtate for 
Þfe. 
Vaugh.272. 
Gardner v, 
Sheldon, 


Nel. Abr. 
798. 


following caſe, viz. the father deviſed his lands to his younget 


Uſes and Truſts, 
outlived that age; that the eſtate-tail was not veſted in the eldeg 
but upon a contingency, viz. if the youngeſt daughter had diet 
before ſhe was ſixteen, which contingency never happened, be. 
cauſe the youngeſt daughter outlived that age; and then this 
caſe was no more than a devife of a houfe to the younges 
daughter and her heirs, and if ſhe die before ſhe was ſixteen, 
living the eldeſt, then to her and her heirs ; which is a remainder 
in fee limited, after a conditional fee; and good by way of er. 
ecutory deviſe. 

Nevertheleſs we meet with ſome contrary reſolutions as to thi 
point, till at length the law ſeems to have been ſettled by the 


tanct 
ther 
f thi 
ther 
imite 


No! 
con 
her a 
was 
chat 


ſon and his heirs, and if he died without iſſue, living the eldet, i. * 


then to him and his heirs; afterwards the youngeſt fon imagining aw 
he had an eſtate-tail, by theſe words, if he died without iſſue, ns : 
1 5 


ſuffered a common recovery, and fold the lands, and died with. 
out ifſue, his eldeſt brother being ſtill living; and the queſtion v 
whether he had a good title or not, againſt the purchaſer ? It wx 


e, 


ſped 


adjudged for him, that he had a good title, becauſe the young 0 w 
ſon had neither an eſtail-tail, nor an abſolute fee-ſimple, but a co. - 
ditional fee; for the deviſe to him and his heirs, and if he die with RF 
out iſſue, is not abſolute, and indefinite, but it is tied up to a con: - * 
tingency of his dying whilſt his eldeſt brother was living; now be , 
being living when the youngeſt brother died, the fee-fimple de. 105 N 
termined by his death without iſſue, and immediately aroſe inthe * > 
eldeſt brother, who had the remainder in fee, depending upn Wi. " 
the poſhbility that he might be alive when his youngeſt broths N 
died without iſſue, which remainder did not depend upon any par 1 | 
ticular limitation, but upon a collateral determination of the eſti py . 
of the youngeſt ſon dying without iſſue whilſt he was living ; and Bur 
becauſe it was a remainder not in being when the recovery wail... .: 
ſuffered, nor until the ſaid contingency did happen, therefore us: 
could not be barred by that recovery. | ww 
So, where there was a deviſe to T. P. and his heirs, and if E. _ 
die without iſſue, living V. C, or if he die before he is of the life. 
age of twenty-one years, remainder over to another in fee; it ws... e 
adjudged, that this was a conditional fee in T. P. immediately Ala 
and that the words if he die without iſſue, make an eſtate-tail, 1]: "ip 
he had gone no farther ; but it is dying without ifſue, living V. eur 
ſo that though it was an eſtate-tail, it was not to veſt in T. i. 
but upon that contingency ; ſo that there is a plain difference, _— 
where the limitation is upon a dying without ifſue generally, a. wil 
a dying without iſſue in the lifetime of another; for in the fit 0 
caſe there can be no executory deviſe after an eſtate- tail, beca 41; 
that would tend to a perpetuity, for that contingeney is too we 
mote, where a man muſt expect a fee upon another's dying wit, prop 
out iſſue generally; but dying without iſſue, living another, my. N 
happen in a little time, becauſe it depends but upon one life, iſ time 
therefore a deviſe of a fee-ſimple to one, but to remain to anothe . ed 


upon ſuch a contingency, is now held good, by way of executoſ 
deviſe, but not upon a dying without iſſue generally; as for it 
11 ſtanct 
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the father deviſed lands to his eldeſt ſon and his heirs, and Cro. Ja 69g. 
her lands to his youngeſt ſon and his heirs, and that if either Chedock r. 
them died without iſſue, the ſurvivor ſhould be heir to the * 
ther; adjudged, this was an eſtate-tail in them, becauſe it is 

mited to them upon their dying without iſſue generally. 


2. With reſpect to Chattels. 


Not long after a fee- ſimple was adjudged to ariſe to one, after 2 Neiſ. Abs. 
contingent fee limited to another, it became a queſtion, whe- 801. 
her a term for years might be limited in the ſame manner; and 
was objected that it could not, becauſe it being no more than 
chattel, it was ſo poor and mean an intereſt, that 1t could not 
e limited over in remainder ; for by the rules of law, the deviſe 
{ a chattel for an hour, is a deviſe of it for ever. Now in an- L4. Not. 
er to the poverty and meanneſs of a chattel intereſt, it is cer- ß. en 
in, there is no material difference between it and an inherit- and 33. 
ce, in reſpect to the owner of the lands himſelf, but only in 
ſpect of the duration of his eſtate; for the proprietor of a leaſe 
t years hath as abſolute a power over it, as the owner of an 
theritance hath over that eſtate, and ſince great part of the lands 
this nation is held under leaſes, it ſeems very abſurd, for any 
ne to affirm that ſuch leflees cannot provide for the contingen- 
es of their families, becauſe their eſtates and intereſts in ſuch 
ads are accounted poor and mean in law, being compared to 
boſe who held in fee-ſimple abſolutely. 
{t is true, this reaſon. hath prevailed ; for formerly, wherever Dyer, 74. 
ere was a deviſe of a term of years to one, and that if he die, Pl. 18. 
„ing another perſon, (particularly named in the will,) that it 
ould remain to the other perſon, during the reſidue of the term, 
> a remainder was held void. | | 
hut about the beginning of the reign of Queen Eliz. the judges Dyer, 277. 
ere of another opinion; for there being a deviſe of a term for M. 59+ 
ars to one, for ſo long a time as he ſhould live, remainder over 
mother; this was adjudged good, At length it was adjudged, 
at a remainder of a term to one, after it was limited to another 
life, was good, viz. the teſtator being poſſeſſed of a term for 
ty years deviſed, that his wife ſhould have all his lands in leaſe, 
lo many years as ſhe ſhould live, and that after her death, the 
due thereof ſhould be to his ſon and his aſſigns, and made her ſole 
ecutrix, and died: this remainder was adjudged good upon this | 
linction, viz, that there was jus poſſz/ſionis and jus proprietatis of Dyer, ; 58. 
term for years; that it might be collected out of the words of Pl. 0. 
b will, that the teſtator did not intend the abſolute property MN ea 
it to his wife, but only the poſſeſſion for ſo many years as ſhe 
ud live, though it is true, there was a poſhbility ſhe might 
"vc the whole term, but that it is plain he intended the right 
" property of the reſidue of the term to his ſon. And this my IL. Nat. 
me Netting ham tells us, in the Duke of Norfoll's caſe, was the Cal. of 
time that an executory remainder of a term for years was 33 
uiged good, | 
Afterwards 
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$ Rep. o Afﬀterwards ſome diſtinctions were made, where the deviſe vg 
Matthew of the occupation and profits of the land, &c. in leaſe, and where 
—_— the deviſe was of the leaſe or term itſelf; but theſe diſtinQiong 
agrantof were ſet aſide in the following caſe. Where a leſſee for years of 
the leaſe for à farm deviſed the uſe and occupation thereof to his wife for life, 
. 5 far and after her deceaſe to his ſon Mathew Manning, for the reſidue 
e, remain- of the term, and made her ſole executrix, and died; it is true, 
aphex N. one judge was of opinion, that the reſidue of the term thus de. 
to J. V, viſed to the ſon was void, becauſe his mother had the whole hy 
* for leaſes for the deviſe to her for life, and there being only a poſſibility that 
ee ſhe might die before the term expired, the reſidue could not he 
er of the deviſed over to another, to veſt in him upon ſuch a poſſibility; 
— but adjudged, that Matthew Manning the fon did not take this 
pr vm term by way of remainder, but by way of an executory deviſe to 
chattels, and him, viz. upon the contingency of his mother's death within the 
go to the term; and that there was no difference where the deviſe is of the 
aud a cht, leaſe itſelf, or of the land, or farm in leaſe, or of the uſe, occy. 
tel cannot pation, or profits of the land, for the law will make ſuch cos. 
be limited ſtruction of thoſe words, as may conſiſt with the intent of the 
for life with. teſtator. | 


over; becauſe this would create great inſecurity in common traffick., Gil Law, of Uſes, 121. 


1 Vol. Caf. The law ſeems to be now ſettled, that executory deviſes are 
In Eq. Abr. good, provided the contingency is to happen within a life, or 
> cbs Gn lives “, ſo that they are all in being, for there can be n 
ere ever ſo tendency to a perpetuity, which was one great miſchief appre 


van. lives; hended from thoſe kinds of limitations. 
ere muft 


de a ſurvivor, ſo that in effect it is but the length of one life. 2 Vol. Caf. in Eg · Abt. 337. 


Git. Law of As the legal eſtate of a term may be deviſed, ſo the truſt of: 
Uſes, 124+ term may be limited; the truſt of a term in equity being goven» 
— ed by the ſame rules which govern the deviſe of a term at law. 
v. Aſh. | 
Id. ibid. A limitation of a term for years to twenty diſtinct perſons i 
. oe is good, as has been ſaid ; but the limitation of a term to 4 
Bickgttaf. or life, the remainder to the right heirs of B. a perſon in eſe, v 
a void remainder ; and after the death of A. it ſhall revert to tt 
donor; becauſe this might tend to the eſtabliſhing of an eſtat 
of inheritance in a chattel, and putting it out of the courſe tit 


leſho 
gent 
d the 
ſtat. 
in 2 
bs exe 


law had ſettled for it, whereby it ought to go to the perſonal 8 fach 
preſentative. ; 8 cont 
14. ibid. So, if a term be limited to A. for life, the remainder is in de de 2 


donor; and if a term be limited to A. for life, the remainder t0 
the right heirs of the donor, this is a void limitation, becauſe tl 
reverſion is in him. 


But tl 
e; fo 
tion, 


1d. ibid. But, if the truſt of a term be limited to A, for life, the 2dly, 

| gba mainder to B., B. may diſpoſe of the remainder ; yet, if a tem of | 

ps be deviſed to A. for life, the remainder to B., B. cannot diſpoſe > Irs of * 
this remainder ; for by the rules of the common law, a poſſibiiſ or F 
cannot be granted over, for a man that only may have a rigik Bdly, | 


has at preſent no right in him; and while the rules of law * 
5 / | 
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18 no right, it 18 nu and repugnant, to allow him to 


e wi 
where 
Ctiong 
ars of 


q as a perſon having right, by transferring an intereſt to an- 
ther. B., in this caſe, has only a poſſibility to have a right, be- 
auſe the eſtate of A. being of uncertain duration may outlaſt the 
erm for years; but in Chancery, where the truſt is examined, 


ihe hey allow a man to provide for his preſent occaſions out of what . 
elidue e may poſſibly have; and a purchaſer of it ſhall not loſe the pro- 

— able advantage, ſince he hath given for it a valuable conſis 

ole by eration, 

7 " 2. Of contingent Remainders, 

not 

bility; The law reſpeCting this title has, in part, been already explain- * See title _ 
* d, it may be neceſſary however more particularly to conſider, — 1 
viſe to ſeguent. 

hin the 8 


of the 1. In what Manner they are to be executed. 


, OCCu- 
h con- 
of the 


| If a feoffment be made to J. S. in fee, to the uſe of A. for life, Git. Law of 
mainder to his firſt, ſecond, and third ſon, the remainder to B. Vie 127. 
fee, from theſe limitations the three following obſervations may 

drawn : | 
iſt, That there ought to be a perſon ſeiſed to the uſe at the 1 Rep. 126. 
me when the uſe is executed; and this is plain by the words of — 
e ſtatute, viz. if any perſon land or be ſeiſed. 5 

2dly, That the eſtate for life is immediately executed in A. with Pop. 74. 

e remainder in fee to B. by the ſtatute ; becauſe the uſe is im- 

ediately in them, and they have the poſſeſſion in the ſame man- 

r they have the uſe. 

zaͤly, That no poſſeſſion can be immediately executed in the 1 Rep. 126. 
ns, becauſe they are not in being; and therefore capable of no; Pop. 72. 


rult of i operty, neither in uſe nor poſſeſſion. | 3 
A, why The inattention to theſe particulars cauſed two falſe opinions 


this matter in the debate of Chudley's caſe. 
iſt, Some thought, according to the ſecond rule, that the whole Pop. 73. 


xerſons u 7-fon muſt be executed in A. and B., and therefore the con- 7 Rep. 132, 
rm to 4 gent uſe, when it falls, was executed out of the firſt livery ; *3% 13+: 
in ee, V1 the eſtate formerly in the feoffees; and this by the words of 

ert to tht ſtatute, declaring that the eſtate that was in the feoffee, ſhall 

an eſtat A in ceſtui que uſe ; and hence they inferred, that ſince the eſtate. 

2 1 5 executed by the power of the ſtatute, it muſt be preſerved 

r 


L ſuch execution by the ſame power; and therefore they ſaid, 
contingent remainders were in abeyance, and not extinguiſhable 

the alienation of tenant for life, ; 

But this is a miſtake ; firſt, becauſe this is contrary to the firſt 1 Rep. 146. 


4 in J. S. | = 
* that ſuppoſes an eſtate in J. S. at the time of the ex- * 4 


is in tht 


ecauſe the 


e, my ly, Becauſe it is contrary to the nature of an abeyance by the 1 Rep. 135. 
if a r | 4 of law ; for if there be tenant for life, remainder to the right 

ö Irs of 7. 8. living, if tenant for life dies, or aliens, during the 

po_ ri C A S., the remainder is deſtroyed, 

we ly“ Be . 1 ou. Law of 
lay for „ Lecaule it would create a perpetuity Vic eas 


Some 


112 Ales and Trusts. 
19. ibid. Some add another conſequence of this doctrine, that 2 uf 


weuld riſe out of a uſe. 


II. ibid. Others held a different opinion; and they thought there way an 

x Rep. 123, jmmediate remainder veſted in F. 8. to ſerve the contingent uſe 

9 when it falls, and that this eſtate was determinable upon the riſing 
and execution of the eſtate in the ſons, &c. | 

Id. ibid. But this could not be; firſt, becauſe this is contrary to the ſe. 


cond rule; for thereby an eſtate is immediately veſted in A. and 
B., but by this opinion, the eſtate in B. is only executory ; fot 
it ariſes to him upon the ſame contingency that the eſtate of 
J. S. riſes, for he could not have a fee before; for then there 
would be a double fee. 3 
IA. ibid. 2dly, Becauſe J. S. would have a remainder without any 
grantor, and the law leaves it to parties to limit their own eſtates; 
and where nobody has limited an eſtate, there can be no legil 
| limitation. 5 
14. ibid. 3dly, If a remainder be veſted in J. S. he muſt puniſh waſte, 
and enter for a forfeiture ; but the party deſigned him no ſuch be- 
nefit, but made him only an inſtrument to convey it to others, 
Oil. Law of The true opinion is, that the legal eſtate is executed in A. and 
Uſes,130,!. B., but the contingent remainders are not utterly loſt, becauſe the 
poſſeſſion by the Natute mult be executed in the ſame manner a 
the uſe is limited; therefore there remains a poſſibility of poſſe 
fion by the ſcoffees, to this purpoſe only, that when the contin. 
gency happens, then the poſſeſſion may be transferred to the ve. 
mainder-man; and if this is an eſtate not known before, and ſo 
has no determination at common law, yet it is ſuch an one 2 
mult be raiſed by the intent of the ſtatute, and all its ends could 
not be anſwered without it; and therefore to ſuppoſe, as in the 
other opinions, no eſtate in the feoffees, or to reduce it to the 
ſtandard and rules of the common law, is equally falſe and in- 
practicable. 


2. How they may be defeated. 


1. Where there is no Power of Revocation. 


See tile How they may be defeated, where there is no power of revo. 
=o" "hg cation, has been already explained &; it may not be improper how- 
euer to take notice of the following diſtinctions. 

2 Roll. Abr. If a man covenants for a good conſideration to ſtand ſeiſed to 
793- the uſe of his ſon for life, the remainder to ſuch ſeme as the fan 
ood *, afterwards ſhall take to wife, for her life, with remainder over, 
Noy, 122. and after the covenantor makes leaſe for years of the land, reſer- 
_ _ ing certain rent, and after the ſon takes a wife and dies; this 
138. cites leaſe for years is a revocation and deſtruction of the contingent 
S. C. and uſe for ſo much of the time as the leaſe is to continue; for the 
— 54 eſtate of the land is diſturbed before the contingent happened; 
not prevent but this is not any revocation for more than the leaſe, for the fems 
che raifingof ſhall have the reverſion, and the rent reſerved upon the leaſe. 

* nor bind it; for the covenantor has no power to demiſe any thing but the n 
conſequently the ſiechold remaigs unalteted to ſupport the contingent icmainder. But be adds, 90 


: 


— 


- 
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good, and à revocation of the fo: mer uſes. | Vide ſupray tom. 5. p. 774. 8. C. 1 

If A. ſeiſed in fee, in conſideration of natural love and affection 
to his wife and children, covenants with B. to ſtand ſeiſed there- 
of to the uſe of himſelf for liſe, and after to the uſe of his wife 
for life, and after to the uſe of C. his daughter for life, and after 
to the firſt ſon of the body of C. begotten, and ſo after to the 
other ſons of C. in tail, and after to his own right heirs, and after 
A. by indenture between him and F. reciting the ſaid conveyance 
and eſtates, grants his ſaid reverſion in fee without any conſi- 
deration to F. and his heirs, to the uſe of F. and his heirs : this 
grant of the reverſion in fee to F., is not any deſtruction of the 
contingent uſe limited to the firſt fon of C., but that the uſe of 
the firlt ſon of C. born after this grant, and in the life of A. or 
C., ſhall ariſe well enough, becauſe by the grant of F. of the re- 
verſion, the firſt uſes and eſtates being recited in the deed of 
grant, and this being without any conſideration, the grantee ſhall 
ſtand ſeiſed to the firſt uſes, inaſmuch as he has conuſance of 
the firſt uſes 3 and though he limits it to the uſe of the grantee 


at the common law. 


113 


the covenantor in this caſe had reſerved to imſelf a power of making leaſes, this leaſe would have been 


2 Roll. Abr. 
796. 

This was 
upon a con- 
veyance 
made by Sir 
Edward 
Coke. 

2 Sid, 64. 
129. 157. 
Heyns v. 
Villars. 

Gil. Law of 
Ules, 136. 
Cites S. C. 
and ſays, 
that this 
doth not de- 
ſtroy the 
contingent 
remainder to 
the ſon of 
E. for life, 


and his heirs, yet this does not alter the truſt any more now than Who had a 


right of en- 
try tor the 


forfeiture, and a particular eſtate in right, on which the contingent remainder will depend, ¶ Vide ſup- a, 
tom. 5. page 764+ 8. C.] 


But, if in this caſe the wife had entered after the huſband's Gil. Law of 
death; this would not only have revived her eſtate, but. the eſtate Uſes, 136. 


of C. and the contingent remainder thereon, which had never 
been put out of being; otherwiſe it is, as is ſaid, in Sampfon 


Shelton's caſe, if the contingent remainder had depended upon the 
eltate of B. 


If a feme covert or an infant be enfeoffed to any uſe precedent L4. Bacon's 
ſince the ſtatute, the infant or baron comes too late to diſcharge CTY 
or root up the feoffment : but, if an infant be enfeoffed to the ves, 348. 
uſs of himſelf and his heirs, and if 5. D. pay ſuch a ſum of 
money to the uſe of J. G. and his heirs, the infant may diſagree 
and overthrow the contingent uſe. 
f revs But it is otherwiſe, if an infant be enfeoffed to the uſe of him- LerdPacon's 
er how- ſelf for life, the remainder to the uſe of J. S. and his heirs, for 3 
2 he may diſagree to the feoffment as to his own eſtate, but not to of, 343. 
eiſed As diveſt the remainder, but it ſhall remain to the benefit of him in 
—— remainder. 
, _— 2, Where there is an expreſs Power of Revocation. 
es; 
ntingent A feoffment or fine, Sc. with power of revocation is void at 1 Inf. 245; 
for the BW common law, as to all power of revocation ; for the words of en- Ci. Lawet 
ppened; Wl feoffing or granting, Oc. transfer the whole right, property and VAI NE 
the fems power of diſpoſal to the feoFee, rc. and therefore for the party 
ale. to limit to himſelf a power of revocation and diſpoſal, is repug- 
YE nant to the force of the precedent words, and would introduce a 
dds, that double power ſeated in diſtinct perſons over the ſame thing. 
6 Vor. VII. I which 
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which the common law diſallows. But this rule of law was ſet 
aſide by the ſame conſtruction that hath brought in executory 
fees; for when, before the ſtatute, uſes were limited with power 
to revoke, as the occaſion, circumſtances, and mind of the pa 
altered, it was thought reaſonable that the parties ſhould hare 
| liberty to revoke according to their own apparent intent, by which 
uſcs are ever governed; and ſince the poſſeſſion is executed by the 
ſtatute as the party had the uſe; the eſtate continues revocable, 
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| Herd. 415+ A power of revocation is two-fold ; 
rr 1. A Power relating to the Land. 
— 2. A Power ſimply collateral to the Land. 
| iſt, A power relating to the land is, where a power is limited 
to one that had, hath, or ſhall have an eſtate or intereſt in the 
land. | 
"Hard. 415. This 1s again two-fold ; 
whey _ 1. Appendant or annexed to the Eſtate in the Land, 
2. In Groſs. 
1d. itid, 1ſt, Appendant or annexed to the eſtate in the land, is, when: 


man hath an eſtate in the land, and a power of revocation, and 
the execution of the power falls within the compaſs of the eſtate 
in the lands; as if the tenant for life with power to make leaſes, 
or to revoke, grants a rent-charge, and then makes a leaſe accord. 
ing to his power, the leſſee ſhall hold it charged during the life of 
+ the tenant for life; for he hath power to charge his own interel, 
which by his own act cannot be avoided. | 
And if in this caſe he covenants to ſtand ſeiſed to the uſe of 1 
ſtranger, he cannot, by any after- act, revoke the uſes ; for ſince, 
as is ſaid, the execution of this power falls within the compaſs of 
the eſtate, ſo that, unleſs it be executed during the continuance d 
the eſtate, it can never be executed; therefore, whatever act paſſes 
away the eſtate, hinders the execution of this power of demiling; 
for 5 cannot demile that eſtate which he hath paſſed away to 
another. 


Hard. 416. 2dly, in groſs, is where a man hath an eſtate and power of re 
— 2 vocation, and the execution of the power falls out of the com 


paſs of the eſtate; as, if there be a tenant for life, remainder i 
tail, with a power lodged in tenant for life to make a leaſe for zl 
years to commence after his death, to raiſe portions to his daugls 
ters; this is a power in groſs; and if tenant for life bargains and 
ſells the lands in fee, this doth not deſtroy the power; for ſine 
the execution of the power doth not fall within the compaſs of hi 
own eſtate, the ſelling of his own eſtate only doth not hindet the 
making uſe of the power. 

But, if he had levied a fine, or made a feoffment in fee, thi 
power had been deſtroyed, for here he abſolutely paſſes the entir 
eſtate, and deveſts all the remainders; and thus, by paſſing tix 
whole eſtate to another, and limiting new uſes to his own bnefit 


he hath deſtroyed all the power of revocation z for this my 


Hard. 416. 


with 


the c 
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irg 


Hard. 416, 
And ſee 
10 Rep. 48. 
Lampet's 
caſe. Gil. 
Lawof Uſes, 


143. 


8 ſet cennot be executed but out of the remainders; and he hath pre- 
atory vented the execution of it by having already difpoſed of the whole 
ower eſtate to another. 5 
party He may likewiſe releaſe ſuch a power of revocation to the re- 
have mainder- man; for he that is to have an intereſt by any poſſibility 
hich may releaſe the fame to the preſent poſſeſſor, as well as if he had 
y the a future right, for it is according to the policy of the law, for the 
2 quiet and peace of the poſſeſſors. 
2dly, Where the power of revocation is ſimply collateral. 
And that is, where a man hath no preſent intereſt in the land, 
and by the revocation of the eſtate is to have nothing. 
In this caſe, a fine or feoffment of the land is no extinguiſhing 
Bey of the party's power ; for though every man is eſtopped to claim 
nated an intereſt contrary to his own act, whereby he paſſes an eſtate to 
in the another; yet, if a man makes a feoffment, or levies a fine, and 
then revokes, whereby a ſtranger claims an intereſt z the ſtranger, 
who is the only perſon that can claim, is nor eſtopped to claim it, 
for no man is eſtopped from demanding his own right by the act 
of another; and if there be no eſtoppel in this caſe, the ſtranger 
hath a right by the contract. 
when: 
Yn, and It remains laſtly to conſider of the manner of revocation. 
pos: 1ſt, If a covenantor is tenant for life, having a power of re- 
TY yocation, upon revoking he is ſeiſed of his former eſtate, without 


life of entry or claim; for he is in poſſeſſion already; and therefore there 
1 can be no entry, and the claim where the party is already in poſ- 
ſeſſion is a void ſolemnity; for it doth not make anz change of 
property notorious. 


intereſt, 


Hard. 415. 


Gil. Law of 
Ules, 144. 


Id. ilid. 
1 Rep. 174. 
Digge's caſe. 


r Inſt. 237. 
1 Rep. 173. 


174. Digge 
caſe. 


Id. ibid. 


Powers, 281. 


1 2dly, If there be a tenant for life, with a power to revoke the 
* une. remainders, and limit new ones, he may do both by the ſame con- 
npaſs of ® | 
ol yance, : : ; - ; 

gang For ſince upon revocation the former uſes are void ½% facto, 
Ct paſſes 5 . : ; ' 

ian without any ſolemnity; there is nothing to hinder why the ſame 
K conveyance ſhould not create new ones, and the law, to ſupport 
a the contract, will ſuppoſe the deſtruction of the ancient uſes to 

* precede the creation of the new uſes. 
1 q +: [But, where a revoker limits new uſes, not being expreſsly war- Powell oh 
Per: ranted by his power ſo to do, or, if warranted, then not exactly 
al 


purſuant to the terms of the power, ſuch uſes cannot enure upon 


e bot the original conveyance, but muſt take effect out of his intereſt; 
IS , they muſt, conſequently; be limited on a new grant, or by covenant 
my upon a conſideration exprefled; the conſideration of the ori- 
1 11 ginal uſes not extending to the new uſes limited upon the revoca- 
tion, 

indet ti R. B. having iſſue only one daughter married to E., levied a 

Ws fine, and by indenture declared the uſes to R. B. and his heirs 
fee, tl males, remainder to ſeveral of his brothers, and the heirs males of 
the wy their bodies, remainder to the ſaid daughter, c. In the in- 
aſſing 5 denture there was a power of revocation of thoſe uſes, and alſo a 
n bene 1 bewer to declare new uſes. An indenture was made accordingly, 
us Low 2 revoking 


Ward v. 
Len hal, 
I Sid. 343 · 


116 | Uſes and Crulls. 


revoking the firſt uſes, in which alſo there was a power of re- 


yocation, but no power to limit new uſes. Then another in- el 
denture of revocation, and alſo declaring new uſes, was made; Vo 
which indenture contained a clauſe, that all other fines afterward We 
to be levied ſhould enure to thoſe uſes. Upon this caſe it was Jar 
argued, and alſo agreed by 'the court, that if an indeature de. on 
clared the uſes of a fine, and further that it ſhould be lawful to | 
revoke, &., and alſo to limit new uſes, &c., the party might, by * 
ſuch deed, revoke and limit new uſes as often as he pleaſed, and wa 


all the eſtates ſhould ariſe out of the fine. But, if upon any ſuch 
indenture, wherein he declared new uſes and reſerved power of gab 


revocation, he omitted expre/5!y to reſerve a power to limit new 8 
uſes; he could then only revoke, and could not limit new uſes by oor 
virtue of the eſtate raiſed by the firlt fine. And thereupon the * 
counſel, in ſupport of the laſt indenture, ſhewed another fine le- 1 
vied the term after the date thercof, by which it was agreed, that ſeal 
, bl 
the eſtates limited by the laſt indenture were well raiſed. Cat: 
Anon, A. ſuffered a recovery to the uſe of himſelf for life, remainder ak 
3 Str. 394+ to B. in tail, remainder to C. in tail, remainder to D. in tail, re- = 
mainder to A. in fee, with power to revoke the three remainders in A 


tail by any writing under his hand and ſeal. He revoked them 
within the terms of the power, and, by the ſame deed, declared new * 
uſes in favour of the plaintiff without any words of conveyance, 


covenant to ſtand ſeifed, or conſideration exprefied. The queſtion . 5 
was, Whether this new declaration of uſes was good or not? It wa 
inſiſted in ſupport of it, that A., having revoked the intermediate 4 A 
remainders, had the whole fee in himſelf, and might diſpoſe of it 5 5 
as he pleaſed: and whether it was by the ſame deed or a different 0 
deed was not material. But it was anſwered, and refolved by the 88 
court, that true it was, he might, by will or any new conveyance, ral 
have made ſuch new diſpoſition, and even this deed would hare ae 
been ſufficient for ſuch purpoſe, if there had been a new grant, ot ＋ 
a new covenant on conſideration expreſſed: but, here, he had de- . 
elared new uſes as under the recovery; whereas the uſes of the 1 
recovery were full before, and the power was only to revoke and — 
. not to declare new uſes.] * 
1 Inſt. 213. Zaly, He may revoke part at one time, and part at another; h - 
Gil Las or for this is not entire, like a condition, for a condition is entire, be- 7 
Vie, 145. Cauſe the eſtate muſt be defeated in the ſame manner that it 9 * 
made; for otherwiſe the ſolemnity of the entry will not be equ- 4 f 
valent to the ſolemnity of livery; but a revocation is in the m. _ N 
ture of a limitation, and there is no ſolemnity neceffary to the 5 = 
defeating of the eſtate; and therefore it may be done by parts Wl c. Ws 
conſequently, if a fine be levied of part, that is a revocation oni 5 27 
of that part. | _ 
Thorne v. [He may revoke too conditionally. Thus, where A. ſeiſed in 2 
bern, fee made a ſettlement of the eſtates in queſtion, with power i. 
182. Perkins revocation; and feven years afterwards mortgaged the ſame l 3 
v. Walker, fee to one of the remainder-men in the ſettlement, and the cot; . 1 
d. 97 dition of the redemption was, that, if the mortgagor or his hein .. 1 
paid the money at the day, he ſhould have the lands in his form . ” 
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eſtate; the queſtion was, Whether this mortgage was a total re- 
vocation, or only fro tanto? The Lord Keeper declared, that it 
was a revocatlon pro tanto only, the mortgagor being to have the 
lands on payment, as in his former eſtate; and it was decreed ac- 
cordingly. 
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But, Sir Jo/eph Jekyll, in giving his opinion in the caſe of Fitz- Powell on 
gerald and Lord Fauconberge, ſaid, that he knew of no cafe but Pe. 265- 


that of a mortgage, wherein equity controuled a power of re- 
vocation; and the reaſon of that caſe was, becauſe the mort- 
gagor in equity continued to be ſtill owner of the eſtate, it being 
conſidered there but as a pledge for the money. And the deci- 
fion in that cafe ſeems to go a great way in ſupport of the opi- 
nion. 


There, F., being unmarried and having no child, and being Fitzgerald 


ſeiſed of eſtates of large annual value, did by leaſe and releaſe, 
dated the 2d and 3d of Zuly 17 12, as well for ſettling the ſaid pre- 


et. al. v. 
Lord Fau- 
conberge et 


miſes in his name and blood, to the ſeveral uſes, truſts, and purpoſes, 4. 3Brown's 


and in ſuch manner as thereinafter limited, “ with liberty never- 


& theleſs, to and for him the ſaid F., freely and clearly at his will f 


« and pleaſure, to diſpoſe of, charge, or alienate the ſaid premiſes, 
« or any part thereof, for any eſtate or eſtates whatſoever, as he 
« ſhould think fit; and to revoke, recall, and make void all and 
« every the uſe and uſes, truſts, limitations, and appointments there- 
« by raiſed, limited, and appointed, mentioned, and declared con- 
« cerning the fame, as alſo in conſideration of 5 s., convey to truſ- 
« tres and their heirs all the eſtates, to the uſe of himſelf for life, 
« with remainders over.” There was alſo a term created, among 
other things, by ſale, mortgage, or demiſe thereof, for the term, or 
any part thereof, to raiſe all ſuch ſums as F. ſhould owe at his 
deceaſe, and alfo all ſuch ſums as he, by his laſt will, or any other 
deed or writing executed ander his hand and ſeal, in the preſence 
of two or more witneſſes, thould give and appoint to be paid, or 
charge the premiſes with, to any perſon or perſons whatſoever : 
but, if the perſon next in remainder expectant on the term 
ſhould pay all the ſaid debts, annuities, and monies ſo to be de- 
viſed or appointed, then the term was to ceaſe. Then followed 
theſe proviſoes : firſt, “ A proviſo or power for the ſaid F., 
«* from time to time, by any deed or writing under his hand and 
e {cal, to be ſigned and duly ſcaled and delivered in the preſence 
« of two or more witneſſes, to demiſe, leaſe, limit, or appoint 
* the ſaid premiſes or any of them, to any perſon or perſons 
e whatſoever for any term or terms whatſoever, for ſo much 
« yearly rent as the ſaid F. ſhould think fir, and with ſuch other 
* conditions and agreements as the ſaid F. ſhould pleaſe.” Se- 
condly, « A proviſo, that if any female, who, according to the 
* limitations, ought to inherit the premiſes, ſhould marry any 
* perſon without the conſent of the truſtees, or ſhould marry any 
*-perion that ſhould be a proteſtant, and not of the communion 
* of the church of Rome; that then, and intmediately after ſuch 
marriage, all the eſtates before created and appointed for the 
* denefit of ſuch perſon ſo marrying ſhould ceaſe and be void.” 

13 Thirdly, 


Patl. Ca. 


43. S. C. 
ic gib. 207. 
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Thirdly, a proviſo, * That it ſhould and might be lawful to and 
« for the ſaid F., at any time or times during his natural life, at 
« his will and pleaſure, to grant, ſell, or demiſe, the thereby 
te granted premiſes, or any part thereof; or by any deed or writ. 
c“ ing under his hand and ſeal, or by his lait will and teſtament in 
te writing, ſigned, ſealed, delivered, and publiſhed, in the preſence 
& of three or more credible witnefles, to revoke, repeal, and make 
« void, all, every, or any of the uſe and uſes, eſtate and eſtate, 
te truſts, and limitations before raiſed, created, limited, or ap- 
ic pointed; and to declare and limit the ſame, or ſuch other new 
c uſes as ſhould ſeem moſt meet and convenient to the ſaid E, 
« and then and from thenceforth the eſtates and uſes before 
« limited and appointed, and ſo revoked and repealed, to ceaſe 
« and determine and be utterly void, as if the ſame had never 
te been made, limited, and appointed; and that the faid F. ſhould 
& and might diſpoſe of the ſaid premiſes, and every part and 
te parcel thereof, to ſuch other perſon and perſons, uſe and uſes, 
& as he ſhould think fit, any thing before mentioned to the con- 
& trary in anywiſe notwithſtanding.” 

By other indentures of leafe and releaſe, dated the 25th and 
26th of S-ptember 1715, made between F. of the one part, and 
T. and V. of the other, reciting, that F. ſtood indebted to ſe- 
veral perſons named in a ſchedule thereunto annexed in the ſeve- 
ral ſums therein mentioned; he, as well for ſecuring the faid 
debts, and more ſpeedy payment thereof, and in conſideration of 
55., as alſo for other good cauſes, conveyed to T. and W. and 
their heirs, the premiſes, upon truſt that they or the ſurvivor of 
them, &c., ſhould, out of the rents and profits of the premiſes. or ly 
mortgage, & c., raiſe ſo much money as ſhould be ſufficient to pay all tl 
debts mentioned in the ſaid ſchedule, with intereſt, over and abne 
the ſeveral annuities, rents, and rent-chavges in the ſaid ſchedule men- 
tioned, wherewith the ſame premiſes ſtood charged, and pay the 
ſame in full diſcharge of the ſaid debts and intereſt ; and, aſter 
payment thereof and their own charges being ſatisfied, that 
* they ſhould pay the oyerplus thereof (if any), and reconvey ſuch 
« part of the premiſes as ſhould remain unſold, to the ſaid F., or 
© to ſuch perſon and perſons, and to ſuch uſe and uſes, eltate 
e and eſtates, as the ſaid F. ſhould, by any deed or writing under 


“ his hand and ſeal, atteſted by two or more credible witneſſes, 


„limit, direct, and appoint the ſame.” This indenture was 2. 
teſted only by two witneſſes, and remained in the cuſtody of IF, 
the truſtee, till his death. . 

Then, by indenture dated the 26th of September 1715, executed 
by all the ſaid three parties, reciting the leaſe and releaſe of the 
25th and 26th of September 1715, it was declared, that it ſhould 
and might be lawful for the ſaid F., at any time or times there- 
aſter during his life, at his will and pleaſure, by any deed or writ- 
ing under his hand and ſeal, atteſted by two or more witneſſes 
or by his laſt will in writing, atteſted by three or more witneſſes, 
to revoke, repeal, and make void, all or any of the truſts and 
el;ates in the (aid indenture of releaſe of the 26th of Sęptemin 
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1715, raiſed, created, limited, and appointed of the ſaid premiſes, 
and every part thereof; and to declare, limit, and appoint the 
fame to ſuch other uſe and uſes as ſhould ſeem moſt meet and 
convenient to him; and that, from thenceforth, the truſts and 
eſtates ſo revoked and repealed, ſhould ceaſe and be void, as if 
the ſame had never been created, limited, or appointed ; and that 
it ſhould and might be lawful for the ſaid F. to diſpoſe of the 
ſame premiſes, or any part thereof, to ſuch other perſon and 
perſons, uſe and uſes, as he ſhould think fit. 

F. died on the 24th of January 1716, having made no ap- 
pointment or diſpoſition of the eſtate after the execution of the 
deeds of 1715. k 

And, upon theſe ſeveral inſtruments, a queition aroſe between 
the heir at law of F. and the claimants under the ſettlement of 
1712, whether the deed of September 1715, for ſecuring the cre- 
ditors of F. was not a revocation of the ſettlement of 1712, pur- 
ſuant to ſome or one of the proviſoes therein contained. It was 
contended on the part of the claimants under the ſettlement of 
1712, that if theſe deeds of 1715 were deemed to be a revoca- 
tion of that ſettlement, (which upon other grounds it was argued 
they could not be,) yet they could not be a total revocation ; be- 
cauſe it was admitted, that thoſe deeds operated ny as an im- 
plied revocation, by reaſon of their inconſiſtency with the ſettle- 
ment of 1712; and, therefore, were no further a revocation 


than ſuch inconſiſteney extended: then, the releaſe having cone 


reyed the premiſes in truſt to raiſe money for paying the debts 
mentioned in a ſchedule thereunto annexed, and afterwards to re- 
convey to F., or ſuch perſons or uſes as he ſhould appoint, with- 
out ſaying to F. or his heirs, or limiting the eſtate in default of 
appointment, which was the caſe that. had happened, it was 
apprehended that the releaſe of 1715 was no further inconſiſtent 
with the ſettlement of 1712, than as to the particular uſes ſpe- 
cited in that deed, and, conſequently, as to the reſt of the eſtate, 
did not revoke the ſettlement of 1712; and that, under thoſe cir- 
cumſtances, a court of equity ought to reſtrain it from operating 
any further than to ſatisfy the particular purpoſe. It was argued 
on the other fide as to this point, that F., having, by the deeds of 
1715, conveyed the fee and inheritance of the whole eſtate to T. 
and M. upon truſts and for uſes utterly inconſiſtent with thoſe of 
the ſettlement of 1712, this latter conveyance muſt, conſequent- 
ly, be a complete revocation of the former; the legal eftate being 
veſted in new truſtees, who could be ſeiſed thereof upon no other 
trults than the new ones, and F. having made no ſubſequent 
appointment of ſuch part as ſhould remain unſold, after the par- 
ticular purpoſes were anſwered, a truſt muſt therefore neceſſarily 
reſult for the benefit of him and his heirs, according to the eſta- 
vlithed rules both of law and equity; conſequently, there could 
be no foundation for a court of equity to controul or abridge the 
operation of the deeds of 1715, by confirming them to. be only a 
revocation pro tante, merely to diſinherit one of the coheirs at 


aw; and of this opinion was Lord Chancellour King, aſſiſted by 
14 Six 
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Gil- Law of 


Uſes, 145. 
cites Ley, 55. 
37. Allen's 
caſe. 


1 Vent. 

128 to132.] 
Smith v. 
Wheeler. 
Gil. Law of 
Uſes, 146. 


1Vent. 198. 
Jones v. the 
Counteſs of 
Mancheſter. 
2 Roll. Abr. 
262. 


2 Salk. 677. 
Jones v. 
Morley. 
Adams v. 
Adams, 
Cowp. 651. 
(a) Coliton 
v. Gardner, 
2 Ch. Caſ. 
46. Lady 
Haſtings's 
caſe, 3 Keb. 
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Sir Fo/eph Fekyll, and Lord Chief Baron Reynolds : and it was de- 


creed accordingly. And on appeal to the Houſe of Lords, the 
judges having delivered their opinions /er:atim upon the queſtion, 
Whether the deed of 1715 were a revocation of the deed of 
1712; and if ſo, whether the ſaid deed of 1715 were a total 
revocation, or a revocation pro tanto. It was ordered, that the 
appeal ſhould be diſmiſſed, and the decree aſſirmed.] 

4thly, The power of revocation. follows the eſtate. 

Thus, in a covenant to ſtand ſeiſed to the uſe of A. for life, 
remainder to B. and his heirs, with power of revocation upon 
payment of money by A. or his aſſigns, to B. or his aſſigns ; if 
B. dies, A. may tender to the heir, who is in law the aſſignee to 
this purpoſe. 245 | 

5thly, A power of revocation is in ſome caſes a forfeiture, 

If there be tenant for life, with power of revocation over the 
eſtates in remainder, and the revocation depend upon circum- 
ſtances inſeparably annexed to the perſon of tenant for life, this 
cannot be forfeited ; but, if it depend upon circumſtances, which 
may be performed by another, the king ſhall take advantage of it, 
and revoke the uſes : as, if the revocation is to be by writing un- 
der the parties' own hands and ſeals, this cannot be forfeited to the 
king; but, if the revocation is to be upon tender of a ring by him. 
ſelf, or any other for him during his life, this power is forfeitable. 

Gthly, If a man makes a feoffment with power of revocation, 
when he hath executed that power, he cannot limit new uſes upon 
the ſame feoffment ; but otherwiſe it is, if he had a power to re- 
voke and limit new ones on the ſame feoffment, for then he 
might revoke and limit new uſes, with a ſecond power of revoca- 
tion, Qc. and ſo in infinitum. 

Where a conveyance to uſes enures by way of tranſmutation of 
poſſeſſion, the uſes may be revoked without deed. 


[Where a power of appointment is given, a power of reyoci- 
tion is likewiſe given, although no expreſs power of revocation 
be reſerved in the deed creating the power of appointment, 
And where there is a power of revocation, the law alſo gives a 
power to limit new uſes (a), though no power of new limitation 
be expreſſed in the deed; for he who has power to revoke hai 
alſo power to limit. ] 


3. How they may be ſuſpended, revived, or extinguiſhed, 


It has been ſhewn that where a feoffment, c. is made to 
feoffees to contingent uſes, and the feoffees make a feoffment over 
before the contingent uſes happen to be in eſe, that thereby the 
uſes are deſtroyed for ever. 

But if, in caſe of a feoffment to contingent uſes, the feoffees 
are difſeiſed before the contingent uſes veſt, hereby theſe cot- 
tingent uſes are only /u/pended; and by the re-entry of the feoſſees 
the ancient uſes will be revived, 

And therefore, if the feoffces releaſe to the diſſeiſor, and there- 
by bar themſclves of their entry, the uſes are . 
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15 de. ſhall not be revived; and the party grieved has no remedy but in 
8, the Chancery againſt the feoffees for breach of truſt, 
{tion, IS: 
_—_ (H) Of the Caſes out of the Statute, 
T0 I has been obſerved, that there are three ways of creating a See ante, 
uſe or truſt, which the ſtatute cannot execute; as, where uſes ite P. 
r life are limited upon uſes; or, where a term is raiſed and limited in 
upon truſt; or, laſtly, where lands are limited to truſtees to pay over 
ns; if the rents and profits. . | 
nee to a 
1. Where Uſes are limited upon Uſes. 
B the Thus, if a man bargains and ſells his lands to 4. to the uſe of Gil. Law of 
rcum- B., the ſtatute cannot execute the uſe in B., for by the bargain Uſes, 162. 
e, this and ſale, which implies a conſideration, there is a uſe in A. and 
which before the ſtatute it was impoſſible that two diſtin perſons 
> of it, ſhould haye the uſe of the ſame land, | 
ng un- And by the ſtatute, the firſt uſe cannot be executed in A., ſince Chan. Caf. 
| to the there could not be two plenary poſſeſſors, and the ſecond uſe being r 
V him. contrary to the diſpoſition to A, muſt be null and void. But the jen. Gil. 
itable, Chancery that looks upon the intereſt of the parties in conveyances, Lawof Uſes, 
cation, conſtrues A. only as an inſtrument to take the legal eſtate, and that 162. 
s upon in conſcience he is bound to anſwer the truſt to B. which he hath 
to fe- taken. Quære tamen, if the conſideration moves from A. ? 
hen he If a man enfeoff another to the uſe of J. S. and his heirs, and Gil. Law of 
revoca- upon this conſideration, that if J. N. ſhall pay ſo much money, — 
then the ſaid F. S. and his heirs ſhall be ſeiſed to the uſe of J. N. Dillon v. 
tion of and his heirs, J. N. pays the money, the uſe is not executed to Fraine. 
him by the ſtatute; but the court of Chancery will undoubtedly 
ſupport ſuch truſt, 
phone! A deyiſe ſuppoſes a conſideration, and therefore it cannot be 4 Rep. 4. 
Ar a: averred to any other uſe than to the uſe of the deviſee, for that TI 
—_— were an averment contrary to the deſign of the will appearing in 
gwes pl 
rat the words, 
Pure But, if a uſe be expreſſed, it ſhall be to the uſe of cęſtui que uſe, 2 Vent 312, 
d BY and will execute; for the will has only an implied uſe, where no 2 * 
other is limited, and expreſſum facit ceſſure tacitum. 

But, if lands be deviſed to A. during the life of B., in truſt for 14. ibid. 
hed, B., the remainder to the heirs of B. now living; this is a Chan- GH Long 
nade © cery truſt in B., and not executed by the ſtatute; for this was the _.' 
ent oret delign of limiting an eſtate to A., that a tail might not be exe- 
eby the cuted in B., whereby he might have a power to dock it. 
feoffees 2. Where Terms are raiſed and limited in Truſt; and theſe Lis 
fe con- mitations are Two- fold. 
feoffees a | 

I. Of ſuch as wait on the Inheritance. 
d there- 2. Of Terms in Groſs, 
bed, and 
{ual 


1. Of 
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1. Of Terms ꝛuhirſh wait on the Inheritance. 


Gil. Lawof The original of theſe was in the time of Queen Eliaabeil, 
To) The” when mortgaging by way of raiſing terms was invented; and then 


r-aſon of if a marriage ſettlement was made, or a purchaſe upon a valuable 
this was, cConſideration, and the mortgage was diſcharged by the purchaſe. 
ON not money, or the marriage-portion, it was thought fit (a) to take an 
determine, aſſignment of the term in truſt to the ſame perſons to whom the 


unleſs there inheritance was limited, to protect it againſt latter mortgages. 


be a ſpecial 


proviſo, by the performance of the truſts for which they were created. In theſe caſes the legal intere}, 
during the continuance of the term, is in the truſtee, but the owner of the eſtate is entitled to the 
equitable and beneficial intereſt. As courts of common law had determined, that the poſſeſſion of the lefſee 
for years was the poſſe ſſion of the owner of the freehold, courts of equity determined, that where the te. 
nant for years was but a truſtee for the owner of the inheritance, he ſhould not ouſt his ceſtui gue truſt, ot 
obſtru& him in any act of ownerſhip, or in making any aſſurances of his eſtate. In theſe reſpects, there. 
fore, the term is conſolidated with the inheritanee; it follows the deſcent of the heir and all the alien. 
ations made of the inheritance, or of any particular eſtate or intereſt carved out of it, by deed, will, or a& 
in law, Whitchurch v. Whitchurch, 2 P. Wms. 236. Gilb. Rep. 168. 9 Mod. 124 Charlton. 
Low, 3 P. Wms. 330. Vilkers v. Villiers, 2 Atk. 72. Willoughby v. Willoughby, Ambl. 282. but 
more fully reported 1 Term Rep. 763. Goodright v. Sales, 2 Wilſ. 329. Scott v. Fenhoulet, 1 Bro, 
Ch. Rep. 69. But, though the truſt or benefit of the term is annexed to the inheritance, the legal in- 
tereſt of the term remains diſtin& and ſeparate from it at law; and the whole benefit and advantage of 
the term ariſes from this ſeparation, by affording the means of protecting bond fide purchaſers of real eſtates, 
and alſo of enabling courts of equity to keep real eſtates in the right channel ; courts of equity conſider. 
Ing ſuch terms as creatures of equity. See Mr. Butler's note, Co. Litt. 293. 3 and Wiiloughby v. Wil. 
loughby, ubi ſupra ; and Nourſe v. Yarworth, Finch's Rep. 160. And though it ſeems to be noy 
ſettled at law, that a plaintiff in ejectment ought not to be nonſuited by a term ſtanding out in his om 
truſtee, or a ſatisfied term ſet up by a mortgagor againit a mortgagee, yet to effect this, the jury muf 
preſume in either of theſe caſes the tern to be ſuriendered ; for without a ſurrender, the eſtate of the 
truſtee mult prevail at aw. Geodtitle v. Knott, Cowp. 46. Doe v. Pott, Dougl. 721. Lade v. Holford, 
Bull. N. P. 110. Doe v. Pegge, 1 Term Rep. 758. Doe v. Staple, 2 Term Rep. 698. Doe . 
Sybourn, 7 Term Rep. 3. Goodtitle v. Jenes, Id. 47, At law, every term "ſtanding out is a term in 
groſs. The difference in equity is produced by affecting the perion holding the term with a truſt to at 
tend the inheritance, which may be either by expreſs declaration, or by implication of law. If it be by 
expreſs declaration, it is immaterial whether the term, if in the ſame hand th the inheritance, would ct 
would not merge, or whether it be ſubject to ſome ulterior limitation, to which the inheritance is not ſub- 
je z for the expreſs declaration is ſufficient to make it attendant upon the inheritance, If it is to be 
made attendant upon the inheritance by implication of law, then it is neceſſary that it ſhould not be ſub- 
zeQ to any other limitation, and that the owner of the inheritance ſhould be entitled to the whole intereſt 
in the truſt of the term; ſo that according to the rule laid down in Beſt v. Stamford, Pr. Ch. 253. 
2 Freem. 288. if the term and inheritance had been in the ſame hand, the term would have merged, 
The intent to purchaſe the whole intereſt will not, it ſeems, be ſufficient o make the term attendant oa 
the inheritance by implication of law. Scott v. Fenhoulet, 1 Bro. Ch. Rep. 69. But any limitation, 
though void in law, which ſhews an intention to ſever the term from the inheritance, will be ſufficient for 
that purpoſe. Hayter v. Red, 1 P. Wms. 359. And therefore a term, though limited in truſt for 4. 
and his heirs, will d-volve on the perſonal repreſentative of A. Hunt v. Baker, 2 Freem. 62. Attorney 
General v. Sandys, Id. 131. And though a term raiſed fer a particular purpoſe, will, when ſuch par 
poſe is anſwered, veſt in the heir; yet he mult take it as a term, and it will go in a courſe of admimiin 
tion, and not in a courſe of deſceat. Levit v. Needham, 2 Vern, 138. ] 


Caf.ofPerp, And hence it is, that if the inheritance was limited in tail, with 
354% 5- 1+ remainder over, the truſt of the term might be limited in the ſame 
manner; and therefore if the tail was docked by fine and reco- 
very, the truſt of the tail and remainders ceaſed, and attended the 
inheritance in fee; for the truſts could not protect or attend theſe 
eſtates that were not in being, and the truſtee, who is but an in- 
{trument to protect others, caunot have it to his own uſe, 

The entailing of a term is not within the ſtatute de donis cendit, 
for that ſtatute extends only to eſtates of inheritance, and not to 
chattels, which the rules of the common law have. carried int 
another channel, | " 


Ibid, 3. 11. 
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And therefore in this caſe the truſtee and tenant in tail may diſ- Ibid. 3. 
poſe of it without a fine or recovery; and this, upon valuable con- Oil. Law of 
Gderation, will bind the iſſue; becauſe, ſince the Chancery are not * 
bound by the ſtatute, they are at liberty to direct the rules of 
equity, and it is not equity to ſet up the truſt to the iſſue when the 
anceſtor has received for it a valuable conſideration. 

It will likewiſe be aſſets to pay inteſtates* debts, for all chattels 73d. 
of inteſtates are aſſets at common law; and it is not equity to di- LA term to 
rect it otherwiſe. W 


- inheritance 
is real aſſets in the hands of the heir; for the (atute of frauds having made a truſt in fee — 5 


hands of the heir, the term which follows the inheritance, and which is ſubject to all cha: ges which 


affect the inheritance, muſt be ſo alſo. Attorney-General v. Sir G. Sandys, Hardt. 489. Wil- 
loughby v. Willoughby, 1 Term Rep. 766.] . 


But, if the inheritance of a uſe be entailed, the alienation of Gil. Lawof 
tenant in tail will not develt it out of the iſſue; for it is within the Vics, 103. 
intent of the ſtatute de dons, which ſays, that if an eſtate be thus 
limited, the donee thall not alien to prejudice his iſſue; and the 
Chancery interpreting men's contracts, is bound by the intent of 
an act of parliament. 

If a term be given to A. in truſt for B. in tail, with remainder Gil. Law of 
over, attendant on an inheritance, and A. ſurrender to B., this Uſes, 163. 
ſhall not deſtroy the remainder; for though the ſurrender deſtroys 
the eſtate at law, yet the truſt remains in equity, if the party had 
notice. 

But in caſe A. or B. had aliened upon valuable conſideration, I. ibid. . 
without notice, this would have deſtroyed the equity of the iſſue 
and the remainder-man. | 


2. Of Terms in Groſs. 


Concerning terms in groſs much hath been ſaid already; it only 
remains to add, that : 

If a legſe be limited in truſt, and the truſtee renew the leaſe, it 1 Ch. Caf. 
ſhall be to the benefit of ce/iui gue truft; for if the truſtee take on 190. Holt v. 
him the truſt, he takes upon him to act for the benefit of the party 
to whom the advantage of the term was originally deſigned. - 


3. Where Lands are limited to Truſtees to pay over the Rents and 
Profits. 


If lands are deviſed to truſtees and their heirs, in truſt for a 1 vem. 415. 
feme covert, and that the truſtees ſhall from time to time pay and Nevil v- 
diſpoſe of the rents and profits to the ſaid feme covert, or to ſuch N 
perſons as ſhe, whether ſole or covert, ſhall appoint, and that her 
huſband ſhall have no benefit thereof; and as to the inheritance, in 
truſt to ſuch perſons as ſhe by will, or other writings under her 
hand, ſhall appoint; and for want of ſuch appointment, to her 
_ her heirs; this ſhall be a truſt, and not a uſe executed by the 

atute. 

But, where a man deviſed the rents and profits of certain lands 1 Salk. 228. 
to T. B. the wife of W. B. during her natural life, to be paid by _ ' 
his executors, into her own hands, without the intermeddling an Combe. 375» 
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8. c. and her huſband, and after her deceaſe he deviſed them to others; f 


— was held by Rokeby and Hyre, Juſtices, that the lands themſelyez 


of Buſh v. belonged to the wife, againſt Holt, Ch. J., who held ſtrongly, that 


Allen. Ad- the executors were only truſtees for the wiſe, 

judged by 15 ' 

two juſtices againſt the opinion of Holt, Ch. J. but the reporters differ as to the opinion of the 
Ch. J. 


x Caf. Eq. Likewiſe where lands were deviſed to truſtees and their heir, 
Abr. 383. in truſt to pay ſeveral legacies and annuities, and to pay the fur. 


Rey plus of the rents and profits to a married woman, during her 


Seal. [3 Br. life, for her ſeparate uſe, or as ſhe ſhould direct; and after he: 
-I3 wat death the truſtees to ſtand ſeiſed to the uſe of the heirs of her 
7 body, with remainders over; the queſtion was, Whether this de. 
viſe to Pay the ſurplus of the rents and profits to the wife, wa 
fuch a uſe or truſt as was executed by the 27 H. 8.; for if i 
was, then it was urged, that ſhe being tenant for life, the limit. 
ation after to the heirs of her body being coupled with it, gave 
her an eſtate-tail, according to She/ly's caſe, 1 Rep.; but, if it did 
not, then the eldeſt ſon was to take as a purchaſer. It was held 
by the court, that ſhe had only a truſt for life, and, conſequently, 
the heirs of her body muſt take by purchaſe; and the rather in 
this caſe, becauſe it was limited to the heirs of her body ſeverally 
and ſucceſſively, as they ſhould be in ſeniority of age and priority 
of birth, and the heirs of their reſpective bodies ifſuing. Anda 
difference was taken between this caſe and that of Broughton and 
Langley, 2 Salk., for there it was to permit A. to receive the rent 
and proſits for life ; but here it is a truſt in the truſtees to pay over 
the rents and profits to ſuch and ſuch perſons; and therefore the 
eſtate muſt remain in them to anſwer theſe truſts; otherwiſe ſhe 
muſt be the truſtee, contrary to the expreſs words of the will. 
2 Salk. 679. But, if lands are deviſed to truſtees and their heirs, on truſt to 
—_—_— permit A. to take the profits for his life, and aſter the truſtees to 
Pata ſtand ſeiſed to the uſe of the heirs of the body of A., A. has at 


Holt, Ch. J. eſtate- tail executed in him; for this being a plain truſt at com- 


— mon law, what is ſo, muſt be executed by the ſtatute, which men 


in the caſe of tions the word r as well as 2%. 
Burchett v. Durdant, 2 Vent. 312. is not law. 


Sbapland v. [A teſtator deviſed lands to truſtees upon truſt, that they, ther 
= Br. heirs and aſhgns, ſhould yearly, by equal quarterly payments, bj 
Rep. . N : 
75. and out of the rents and profits of the premiſes, after deducting 
rates, taxes, repairs, and expences, pay ſuch clear ſum as ſhouk 
then remain to his brother C. S. and his aſſigns, during his natun 
life, and after his deceaſe to the uſe and behoof of the heirs mait 
of the body of the ſaid C. S. lawfully to be begotten, as tbeſ 
ſhou! be in priority of birth; and in default of ſuch iſſue, & 
mainder over. Eyre, B., and Maſter Halford, thought that the 
eſtate for life was executed in C. S.; but Maſter Hett differed, 
And upon a rehearing Lord Chancellour  Thurlowe expreſſed Is 
opinion, that the truſtees being to pay the taxes and repairs, the} 
muſt have an intereſt in the premiſes; and therefore that the 4% 


eſtate for the life of C. S. was in them; and that C. S. had on 
all 
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an equitable eſtate for life, and the. ſubſequent eſtate being exe- 


fee £7 _ "1 unitez and of courſe that a recovery ſuffered by 
S. w . 
» that Again, lands were deviſed to truſtees and their heirs, upon truſt Silveſter v. 
to ſtand ſeiſed thereof during the natural life of teſtator's ſon * | 
2 of the S., to ſuch uſe and behoof as after mentioned, viz. that the 344. - 
truſtees ſhould yearly and every year, during the natural life of 
heirs, the ſaid J. S., take and receive the rents, iſſues, and yearly pro- 
ie ſur. fits of the premiſes; and the teſtator ordered, that ſuch rents, 
ig her iſſues, and yearly profits ſhould be applied for the ſubſiſtence and 
er her maintenance of the ſaid J. S. during his natural life; and im- 
of her mediately from and after his deceaſe he deviſed the ſame pre- 
his de- miſes unto the heirs of the ſaid J. S. lawfully to be begotten, 
„ was and for default of ſuch iſſue, then to his own right heirs. The 
or if it court held, that the uſe was not executed in the teſtator's ſon, but 
> limits in the truſtecs during his life, from the nature of the truſt to re- 
» gave ceive and pay over the profits, and the application directed for the ſub- 
F it did ſiſtence and maintenance of the ſon, by which the teſtator ſeemed 
as held to inveſt the truſtees with ſome degree of diſcretionary power in 


uently, that reſpect. And there being nothing in the nature of the truſt 
ther in WW to prevent the limitation to the heir of his body from being a 


everally uſe executed, they held the two limitations did not unite ſo as to 

priority give J. S. an eſtate-tail.) 
And a 

bton and , 8 

3 (I) Of reſulting Uſes, or Uſes by Implication. 


Jay over 
fore the 
wile ſhe 
ill. 
truſt to 
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HERE it is to be premiſed that the mere alteration of poſ- 
ſellion does not, in equity, give a right, but it ſhall be to the 


ule of the donor, O., unleſs the uſe is expreſſed, or there is a va- 
luable conſederation, Thus, 


If a man makes a feoffment without conſideration, and ex- Bro. F. at 
preſſes no uſe, the feoffment is intended by the law to be to the 3 
uſe of the feoffor and his heirs. the law 


mazes not any conſideration, becauſe the feoffee ſhall not hold of the feoffor, &c., but of him of whom 
the feoffor held; and this by the ſtatute of guia emproyes, &c. Dy. 146. b. pl. 71. S. P. Arg. in caſe 
of Villers v. Beaumont. But, before the ſtatute of quia emprorer terrarum, if a man made a deed of 
teoffment without any confideration or cauſe, the feolfee ſhould have had this to his own uſe, becauſe 
there was tenure between feoffor and feoffee, Dy. 146. b. pl. 71. Villers v. Beaumont. And ſee Bar- 


ey, the rard, Chan. Rep. 387. Lloyd v. Spillit. 

1ents, bf But, if one, without any conſideration, enfeoffs another by And. 47. 
leductin; Bl decd, to hold to the feoffee and his heirs to his own uſe, and the pl-95. Anon. 
as ſhoull i froffee ſuffers the feoffor to occupy the land ſeveral years, yet the {Re Refer 
18 nau night is in the feoffee; becauſe expreſs uſe is contained in the between 
eirs mae deed, which is ſufficient without other conſideration. The fame raifing uſes 
, as the} i iv is, when a feoffment is made to the uſe of a ſtranger and his ” — N 
iſſue, le- heirs, ED A 
t that the *0nveyance, which operates by tranſmutation of poſſ:ſſion, and uſes raiſed by covenant ; for upon 
7 differed. ihe fir, if no uſes were expreſſed, it is equity that alligns the feoffor to have the uſe ; for by the 


VL, , } - * o * 5 * Fe 

wv the feoffor has parted with all his intereſt : bur, where he expreſſes uſes, there can be no equity in 
8 a lim the uſe againſt his own will ; and there can be no preſumption that the conveyance was to 
te ute of the feultor againſt his own declaration. But in caſe of a covenant, it is equity that muſt 


reſſed his 
airs, the? 


t the legs I's 7 uſe 5 for the pe! fon can have no right by law 3 therefore in ſuch caſe, there can be no ule without 
*2&%2 ration; tor theres no equity that there ſhould, Gil, Law of Uſes, &c: 222, 223. 
had on a 
al 


That 


| 2 Le. 19s 
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Uſes and Truſts, 
That which cannot veſt in him to whom it is limited, ſhall te: 
pl. 25: we turf to the feoffor; as, if I make a feoffment in fee to the uſe of 
"n= myſelf for life, and after to the uſe of my ſecond wife, all the fee 
is now in me; and when I take a ſecond wife, then the feoffees 
ſhall be ſeiſed to the uſe of ſuch wife in remainder for her life; 
per Manwood, J. 

» Rep 68. a. Likewiſe, if one ſeiſed of land of the part of his mother males 
Beckwith's feoffment in fee without conſideration, he ſhall be ſeiſed as he wa 

before, viz. of the part of the mother. ; 
In like manner, if a man fuffers a common recovery, or levies z 
Taylor. fine (a) of land,, and limits no uſe, this ſhall be to the uſe of hin 


Where one Who ſuffers the recovery or levies the fine. 
ſeiſed in tail ſuffers a recovery, and declares no uſe, the uſe reſults to the tenant in tail, and he become 
ſeiſed in fee by virtue of the recovery, becuuſe the tecoveror is tenant in fee-fimple, and then no uſes are 
declared of that recovery; and where no conſideratlon appears from the recoveror, the recovery can be 
0 no other purpoſe than to dock the entail, Gil. Law of Uſes, 6t. [(a) But there is a dif. 
ference between a fine or recovery as to the operation on the deſcent. If tenant in tail by deſcent 
parte maternd ſuffer a recovery, in that caſe, it is true, the eſtate will continue notwithſtanding the reco. 
very in the ſame line, and deſcend to the heirs ex parte maternd : but, if tenant in tail by purchaſe, with 
a reverſion in fee by deſcent, both ex parte materna, ſuffer a recovery, be muſt take the reſulting ſet 
as a purchaſer, For the eſtate that paſſes by the recovery is the eſtate-tai!, the old eſtate-tail, now con. 
fidered as a fee; the party comes in in continuance of that eſtate-tail, which, being by purchaſe, mult of 
courſe deſcend to the heir at law. But it is otherwiſe, where tenant in tail, with remainder to himmel 
in fee, levies a fine ; for the fine extinguiſhes the eſtate-tail, and paſſes a baſe or qualified fee; and tha 
fee becomes merged in the other fee; and the reverſion being ſo let ia, the eſtate continues in the ſame 
tine, Martin v. Tregonwell; 2 Str. 1179. 1 Wilf. 2. 66. S. C. 4 Br. P. C. 486. S. C. 5 Tem 
Rep. 107. S. C. Roe v. Baldwere, 8 Term Rep. 104. Symonds v. Cudmore, 1 Salk. 33% 
Carth. 258. 8. C. Skin. 339. S. C. 1 Show. 370. 4 Mod. 1. S. C.] 


126 


Godb. 180. 
Bury v. 


Likewiſe, if two join in a common recovery where one has ro- 
thing in the land, and no uſe is limited upon it, this ſhall be to 
the uſe of him only who had the intereſt in the land, and no uf: 
ſhall ariſe to the ſtranger. | 

Alſo, if A. tenant for life, and B. in reverſion or remaindet 


2 Roll, Abr, 
789. 


2 R 58. a. 

Beckwith's levy a fine, generally, the uſe ſhall be to A. for life, the reverhon 

_ or remainder to B. in fee; for each grants that which he lawtully 

| may, and each ſhall have the uſe which the law veſts in them ac- 
| cording to the eſtate which they convey over. 

14. ibid. So, if there are two joint-tenants, the one for life, and the othe! 
in fee, and they levy a fine without declaring any uſe, the uk 
ſhall be to them of the ſame eſtate as they had before in the land, 

Co. Litt, [Where a perſon ſeiſed in fee makes a feoffment in fee with 

23+ a. out valuable conſideration to divers particular uſes, ſo much « 
the uſes as he diſpoſes not of is in him as his ancient uſe in pout 

Pibus v. of reverter. Therefore where A., ſeiſed in fee, covenanted 9 

=. ſtand ſeiſed to the uſe of Hit heirs male begotten or to be begattti 

7 on the body of his ſecond wife, it was upon this principle holde 
by Hale, C. J., and two other judges, that A. took an eſtate for is 
own life by implication. 
So, where the immediate uſe is limited away for years only, and 
no uſe limited of the freehold till the grantor's death, the uſe d 
the freehold ſhall in that caſe reſult to the grantor, and he ſhi 
. take an eſtate for life by implication. As, where an eſtate wi 

_ conveyed by A. to the uſe of truſtees for 70 years, if A. ſhou' 

ail 


2 Vern. 370, ſo long live, remainder to truſtees for 3000 years, and from 
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aftet the death of A. to B. his ſon for life; it was objected, that 

the limitation to B. together with the remainders over were void, 

being an eſtate of freehold to commence in futuro: for the firſt 

freehold eſtate was limited to B., which was not to ariſe until the 

death of A., and no eſtate for life was limited to 4. unleſs an 

eſtate for life ſhould be ſuppoſed to reſult to him. After ſolemn 

axgument upon the point, and a caſe ſtated to the judges, it was 

decreed, that an eſtate for life reſulted to A., which ſupported the hy 
limitation over. 

in a ſubſequent caſe, where the uſe was limited to the grantor Adams v. 
himſelf for 99 years, remainder to the uſe of the truſtees for 25 _— a 
years, remainder 2 (the uſe of) the heirs male of his own body, re- 3 
mainder to his own right heirs; the court held the limitation to Dyer, 117. 
the heirs male of the body to be void, becauſe there was no pre- in margin, 
ceding freehold limited to ſupport it, and that it ſhould not be 
implied contrary to the intent of the conveyance z that there the 
eſtate took effect by tranſmutation of poſſeſſion out of the ſeiſin 
of the truſtees, and not like Fenwick (ſhould be Pibus) and Mit- 
fird's caſe, where the owner covenanted to fland ſeiſed to the uſe of 
the heirs of his body; and Poroel, Juſtice, held that even in that 
caſe, if there had been an expreſs eflate limited to the covenantor, 
it had been different. p 

And ſo where A. by marriage ſettlememt conveyed certain lands Rawley e. 
to the uſe of himſelf for 99 years, if he fo long lived, and after Holland, 
to the uſe of truſtees for 200 years, remainder to the uſe of the 2 8 4 
beirs male of his oavn body, remainder to his own right heirs ; upon 2 Eq. Abr. 
acale referred to the judges of C. B. from the court of Chancery, 753 
they held the limitation to the heirs male of the body of A. void, no 
freehold being limited to any perſon precedent to that eſtate; and 
that no eſtate of frechold could reſult to A. for his life by implica- 
tian, becauſe another eſtate, vs. for 99 years if, &c. was expreſs] 
limited to him, which would be inconfiſtent with a freehold by 
implication, 

And where the uſe was expreſsly limited away during the lift of 
the grantor inſtead of for years only, it has been held, that the 
freehold could not reſult to him, ſo as to unite with the ſubſe- 
quent limitation to the heirs of his body. 

Thus, E. C., on his intended marriage, ſettled lands by deed and Tipyin v. 
ine, to the uſe of himſelf and his heirs till the marriage, and af- 2 5 
terwards to the uſe of his wife for life, remainder to the uſe of 4 Mod. 380. 
the cognizees in the fine, and their heirs, during the life of E. C., 
upon truſt to permit him to receive the rents and profits, re- 
mainder to the ſons of the marriage ſucceſlively in tail male, and 
for want of ſuch iſſue to the heirs of the body of the ſaid E. C., and 
for want of ſuch iſſue to the ſaid E. C. and his heirs. It was Moor, 234. 
agreed that the caſe differed from that of Fenwick v. Mitford, for 
there, no uſe at all was limited for the life of the feoffor, which 
left a vacancy the law would ſupply by implication z but in the 
principal caſe there being an expreſs eſtate limited to the cog- 
maces during the life of E, C., there was no room left for any im- 

. plication, 
* 


1 Mod. 226. 
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plication. Beſides that in Mitford's cafe, it was held to be ng 
other than the od reverſcon ſubſiſting in the feoffor; but the limit. 
ation in the principal caſe being of a new eſtate, viz, an efate. 
tail, could not be any part of the old eſtate, which was a fee. 
fimple. And though it was contended, that the law would imyly 
an eſtate for life in E. C. intermediate between the eſtate of the 
cognizees and that to the firſt ſon of the marriage, becauſe it wa 
poſſible that the cognizees might forfeit or ſurrender ; yet the 
whole court was clearly of opinion, that the limitation to the 
heirs of the body of E. C. was a contingent remainder, and ſuch a; 
the heir would take by purchaſe, and not by deſcent z and that the 
cẽaſe differed from that of Fenwick v. Mitford for the reaſons be. 
fore given. And judgment was given accordingly, 
1p. W. 387. So, where A. made a ſettlement to the uſe of himſelf for gg 
— years, if he ſhould ſo long live, remainder to the truſtees and 
their heirs during his /ife, &c. remainder to the uſe of the heirs 9 
his body; remainder to himſelf in fee; Lord Chancellour Cowper 
held this limitation to the heirs of the body to be plainly a con- 
tingent remainder. | 

Southeot v. And in a caſe where A., having two ſons C. and D., covenanted 
Stowell to ſtand ſeiſed to the uſe of C. and the heirs-male of his body on 
3 M. his wife to be begotten, and for want of ſuch iſſue to the hein 
2 Mod.207. male of his (A. s) own body, and for want of ſuch iſſue to his own 
211. right heirs for ever; C. the eldeſt ſon died, leaving ifſue one on 
and ſeveral daughters, A. died, and then the ſon of C. died with 
out iſſue; the court held the limitation to the heirs of the body 
of A. to be words of purchaſe, and to veſt in the ſon of C. upa 
Vide Man- the death of A. as heir male of his body by purchaſe; and that a 
a roger the death of C.'s ſon it deſcended to his uncle D. as heir male d 
d. the body of A. per formam dent ; and not by purchaſe as heir malt 
of the body of A., he not being heir, as his nieces were living 
They allowed no eſtate for life in A. by implication, and ſeemel 
to doubt the doArine in the caſe of Pibus and Mitford. Du 
Fearne's' this difference is obſervable between the two caſes ; in that d 
Ds Pibus and Mitford, the covenantor had not limited any uſe at il 
during his own life: whereas, in Southcot v. Stozvell, the covenantd 

had limited a preſent uſe to his ſon C. in tail, 


Wills et a. Archdale Palmer and his ſon John Palmer, upon the marriage a 
v. Palmer, the fon with A., ſettled certain lands to the uſe of Archdale and li 


5 Bur. 2615. 


Black. 687. heirs until the marriage; and afterwards, as to part of the land 
to the uſe of John Palmer for life, and after intermediate rt: 
mainders, (to the uſe of his wife for life and of his ſons by le 
or any other woman ſucceſſively in tail male,) to the uſe of the bet! 

hdale Palmer, remainder to the it 
of the heirs of the body of John Palmer, remainder to the uſed 

— Palmer his heirs and aſſigns; and as to the reſidue of tit 


male of the body of the ſaid Arc 


ands to the uſe of Arebdale for life, and after ſeveral intermedi 
limitations, (to the uſe of 7% for life and to his wife, in part, f 


life, and of the ſons of the marriage ſucceſſively in tail male) ! 


the ule of John and the heirs male of his body, remainder to 
| 6 | 
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ue of Archdale, his heirs and aſſigns. John died without iſſue 


male in the lifetime of his father, leaving A. his widow and one 


e 10 


at daughter by her, named Ann. Archaale afterwards by his will, 
"he noticing that by the death of his eldeſt ſon Jabn without iſſue 
dne male, that part of his eſtate then in 1 was, by the ſaid 
118 marriage ſettlement, veſted in him in fee- ſimple, deviſed the ſaid 
U eſtate to his ſon William Palmer for life, with remainder to his 
, _ ſons ſucceſſively in tail-male, and for want of ſuch iſſue, to the 
. by heirs male of his (teſtator's) body begotten, and for want of ſuch 
\ * iſſue to his own right heirs for ever. 

Ke: 5 Archdale died, leaving his ſaid grand-daughter Ann his heir at 


law, and his fon William Palmer who (as well as John his deceaſed 


* brother) was the teſtator's iſſue by a firſt wife, and alſo leaving 
* Henry, an eldeſt ſon, and ſeveral other children by his ſecond 
aw. 3 wife. Afterwards J i/liam Palmer, who at his father's death was 
* F heir male of his body, died, leaving a fon, who died leaving a ſon 


C Henry John, who dicd an infant without iſſue; and no recovery 
_ was ſuffered by William or his fon. Upon the death of Henry 

* John, Henry, the then eldeſt ſon and heir male of the body of 
Archdate by his ſecond wife, entered upon that part of the eſtate 
which was by Archdale's will deviſed to the heirs male of his body, 
And afterwards, upon the death of Ann the widow of John, 
Henry took poſſeſſi as heir male of the body of Archdale, of the 
lands which ſhe, h: i for her life under the ſettlement. Upon 
a bill filed by un tac daughter of u, and heir general of Arch- 
dale and her huſband, claiming in her right, as heir at lau and heir 


enanted 
body on 
the heir 
his own 
one ſon 
ed with 


= * of the body of John Palmer, to be entitled, on failure of iſſue male 
1 —_ of the whole blood, to that part of the eſtate which was limited 
a dy the ſettlement to John Palmer in fee; and alſo 2 in her 
* richt, as heir at Jaw of Archdale, to be entitled to the eſtates of 
— Hob which the reverſion in fee was limited to him by the ſettlement, 
p „ as not deviſed by his will; a caſe was made for the opinion of the 


ord, Bu 
in that d 
uſe at il 
*0Venanto 


what eſtate paſſed by the ſettlement to the defendant Henry 
Palmer, as heir male of the body of Archdale Palmer the grantor ? 
And whether any, and what eſtate paſſed to the ſaid defendant 
enry Palmer as heir male of the body of the ſaid Archdale Palmer, 
by his will ? Upon which the judges certified they were of opi- 
ion, that the defendant Henry Palmer, by the ſettlement, took 
y deſcent as heir male of the b:dy of Archdale Palmer the grantor. 
That in caſe a third perſon had been the grantor, they ſhould have 
dought that Henry Palmer would have taken an eſtate in tail male 


narriage d 
lale and li 
F the land 
1ediate . 


ons * burchaſe, under the deſcription of heir male of Archdale Palmer. 
a, the uk and that they were of opinion, that an eſtate in tail male paſſed 
I 


o the defendant Henry Palmer, as heir male of the body of Archdale 


o the uſe6 Palmer by his will. 


idue of tit 
ntermedin 
; in part, N 
ail male, |; 


under to 1 br default of ſuch i ſue to the uſe of the right heirs of the huſtand ; 
K th 


Vol. VII 0 ey 


judges of the King's Bench, upon the queſtion, Whether any and 


rg 


No eſtate for life can ariſe by implication, or by way of reſult- 2 Salk.67;, 
Ig uſe, to a perſon who was not tlie owner of the eſtate granted. Davies v. 
is, where huſband and wife levied a fine of the wife's land to the - 249 Cat. 
le of the heirs of the body of the huſband on the wife begotten, and Parl. 104- 


130 


Harris v. 
Barnes, 
4 Burr, 


2157. 


Haye: v. 
Foorde, 

a Black. 
Rep. 698. 


it was held, that it veſted in the heir by purchaſe. 
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they had iſſue; the wife died, then the iſſue died, and then the 
huſband died; and the queſtion was, Whether the heir of the 
huſband or the heir of the wife ſhould have the lands ? And the 
court held, that no eſtate for life could ariſe to the huſband by 
implication, becauſe the eſtate was the wife's, to which he was z 
ſtranger; therefore the limitation to the heirs of the huſbang, 
Oe. was void, for want of a preceding freehold to ſupport it, 
An implied eſtate in the wife for her life would not do as ſhe died 
before her huſband, and, conſequently, before the remainder to 
his heir could commence, 

90, where a marriage ſettlement was made by a third perſon to 
the uſe of A. the huſband for 99 vears, remainder to truſtees dy. 
ring bis life to ſupport contingent remainders, remainder to the 
wife for life, remainder to the firit, &c. ſon of the marriage, re. 
mainder to the þeirs of the body of A., remainder to his right heir:, 
here the freehold during A.'s /ife being limited to truſtees, and he 
taking only a term of years, and the eſtate not moving from him, 
(for if it had, the limitation to his right heirs would have been 
the old reverſion,) the remainder to his heirs was a contingent r. 
mainder, 

And where lands were deviſed to C. for the term of go yeats 
if he ſhould ſo long live, and afterwards to the heirs of C.'s body, 


Indeed in a caſe where the teſtator deviſed in remainder (after 
limitations to his brother V. and his heirs males) to the heirs mals 
of his brother N.'s ſons, (who then had two ſons living,) without 
any antecedent deviſe to thoſe ſens themſelves, and by a ſchedule 
annexed to the will and referred to in it, (which the ſpecul 
verdict found to be part of the will,) purporting to be an account 
how the teſtator had diſpoſed of his eſtates by his will, he ſaid, no 
and for want of his brother }.'s having ſons, then 10 his bret Hatur 
N.'s hing, and for want of ſons, then over: Upon the queſtion 
Whether one of the ſons of N. tcok an eſtate for life or in tail! 
the court of King's Bench in Ireland held he took only for lik. 
But on an appeal to the King's Bench in England, Lord Ma- e 
Feld, in delivering the opinion of the court, obſerved, that eon 
only doubt was, whether by the words of the will the ons ente 
N. took any eſtate by implication z that ſuch doubt was removed Heſſec's 
by the ſchedule, which expreſsly gave an eftate to the ſons of N. ther { 
and therefore the ſon of N. took an eſtate for life by implicatia 
thus explained, which being conjoined with the eftate - expreſs"! a 
given to his heirs males, by the will, would by the known rule nl Jane 
law give him an eſtate in tail male. But this caſe turned on e th 
operation of the ſchedule; r the 

It has been doubted, Whether there can be a reſulting uſe ot 
the conveyance by leaſe and releaſe ; that is to ſay, if a bargull 
and fale in conſideration of money is made to J. S. for a yeah 
and then a releaſe is made to him in fee, without any furth 
conſideration or declaration of the uſe, whether in this caſe t 


uſe will reſult to the relgaſor.—Thus, where A. brought coyenin 
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2s aſſignee of a reverſion, and ſhewed, that the leſſor, in conſi- Skortridge 
deration of five ſhillings, bargained and ſold to B. for a year, and 3 _— 
afterwards releafed to him and his heirs, virtute quorundom indentur 2 Salle 678. 
barganie venditionis et relaxationis, necnon vigore flatuti de 1ſibus, 7 Mod. 71. 


Kc. he was ſeiſed in fee; it was objected, that the uſe muſt be 21d $299» 


798. 1Lutw. 


intended to the releaſor and his heirs, becauſe no conſideration of 351. 


the releaſe, nor expreſs uſe, appeared by the pleadings. It was 
argued in this caſe, that there could be no reſulting uſe on a leaſe 
and releaſe : that nothing paſſes to the leſſee in poſſeſſion, but by 
way of enlargement of the eſtate of ſuch leſſee; for it does not 
operate to give a new eſtate of the reverſion, but to increaſe the 
eſtate in poſſeſſion, according ta the words of it: ſo it does not 
work by merger of the firſt intereſt, but by enlarging it : that if 
the releaſe enure only to enlarge the eſtate, the intereſt enlarged | 
muſt be to the uſe of the leflee, elſe it cannot be ſaid to be an in- 
creaſe of it: that if the practice had not prevailed to the con- 
trary, it were odd to limit the uſe of a releaſe to any but the 
leſſee; for which reaſon it is, that we find it expreſſed in the 
clauſe in the leaſe, on which the leſſor intends to build his releaſe, 
that the intent of the leaſe was to paſs an eſtate by releaſe upon 
it, for the uſe of a third perſon ; that it would be abſurd to ſay, - 
that my conveyance ſhould have no other operation but to extin- 
puiſh or merge the eſtate, which the grantee has already, in order to 
have it brought back to me; and what need could there be of ſuch 
away? if the party had any ſuch intent, it might ſoon be done by 
a ſurrender : that if it had been expreſſed in the deed of releaſe, 
that he had already made him a leaſe for years, and that for the 
enlargement of that eſtate he made the releaſe, there could be no 
loubt but that it would be to the uſe of the relcaſee; and there 
bs no difference between the caſes, ſince this releaſe, in its own 
nature, enures by way of enlargement: beſides, here is alſo a 
aluable conſideration ; for the leaſ2 and releaſe being but exe con- 
eyance, the five ſhillings, expreſſed to be the conſideration of the 
aſe, ſhall extend to the releaſe ; and alſo the acceptance of the 
eleaſe is in its own nature a conſideration, for it implies an alter- 
tion of the eſtate of the leſſee, the conſent to which is a conũ- 
eration moving from the leſſee; and the only motive of the 
ellec's parting with the old eſtate was to get a new one. On the 
ther ſide it was urged, that before the ſtatute of 27 H. 8. e. 10. 
A. made a feoffment, levied a fine, or ſuffered a recovery with- 
ut a uſe declared, and without any conſideration, the feoſfee, 
Dulce, and recoveror ſtood ſeiſed of thoſe lands to the uſe of 
. that ſince the ſtatute the law as to this matter is not altered; 
7 the ſtatute only intended to execute the uſe to the poſſeſſion, 
pd by that means to deſtroy the uſe, but it did not intend to 
ake any other thing paſs by the conveyance than that which 
led before: that there was the ſame reaſon the uſe ſhould not 
ls in a releaſe without conſideration or expreſs declaration, as 
2 feoffment, fine, and recovery; becauſe the uſe and efate are 
tin, and though the eſtate paſſes, yet the uſe does not, with- 
* 2 conſideration or exprels limitation of it; and they are as 
K 3 much 
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much diſtinct things in a releaſe as in any other conveyance: ani 
the precedents are, that when a releaſe 1s pleaded, there, alw; 


mention is made of a conſideration or expreſs uſe. 2 Saund 11 le 
277. 2Pentr. 120. Co. Entr. 264. 220. 474. To the objeQian be 
that this releaſe enured by way of enlargement of the leafs for 4 : 
year, and therefore would participate of the conſideration of it 8 
and that the leaſe and releaſe made but oe conveyance, it was an- for 
ſwered, that though the leaſe and releaſe made but one con ſer 
ance as to the paſſing of the fee, yet they were in truth difing | 
conveyances, and had different operations, the one by the ſtatute ſei 
df uſes, and the other by the common law: that as to what wy is ; 
ſaid, that the releaſe enures by way of enlargement of the eſtate 0 
of the leſſee, it is true, that it gives him a greater eſtate than be and 


had before, but that notwithſtanding it deſtroyed the eſtate fo ule 

years by merger, and it cannot participate of the -confideration 

which is contained in the leaſe, which is perfectly diſtinct. How. 

ever, Holt, C. J. without conſidering the operation of the come. 

ance, and admitting there might be a reſulting uſe on it, held, 17 
See Sand. that the manner of pleading the releaſe, as above, to the releaſee, 
95, 96.485. was good; and thaf if a feoffment be pleaded in the ſame manner 40 

without ſhewing the uſe or a conſideration, with an averment 


virtute cujus the feoffee was ſeiſed, -the uſe ſhall be intended to he eſtat 

to the fcoffee: that that was the form of pleading before the ſt fee jj 

tute ; and the ſtatute has not altered, but rather confirmed, thy iſ fee 

manner of pleading.) And 

n. of Law It is to be obſerved likewiſe, that when one takes a feoffment;, of th 

Uſes. 7. having notice of the ſeveral uſes and truſts, there, the party is ſup other 
poſed to take it under thoſe uſes and truſts; for the law will ſup fee : 

| poſe a man's aCtions rather juſt than otherwiſe, uſes, 
Gil. Law of Thereſore, if a feoffee to a uſe make a feoffment in fee upon: facto 

Ho 7- valuable conſideration with notice, the ſecond feoffees ſhall k of uſ. 
e reaſon . 2 : 80 
is, for that ſeiſed to the former uſes; ſor the conſideration imports a ſeiſi u , 

itargues2 his own uſe, the notice a ſeiſin to the former uſes: and where tel © 

Gene to aCt is capable of a double interpretation, that muſt be taken whid 8 
bargain for conſiſts molt with equity. na 

an eſtate which the purchaſer knows to be another's in equity; therefore as conſideration or no cot 1 
deration is an iſſue at law ; ſo notice or no notice is an iſſue in Chancery. Ld, Bacon's Read, on vt 5 
of Uſes. But Q. If the uſe is expreſſed to the ſecond feoffee, for there it ſeems notice or ao node Wh 

i U 1 And. 314. - 1 

R KIN a i mainde 

2 Roll. Abr. Likewiſe, if A. agrees with B. to leaſe Blactacre to him fore 1nd af 

8 tain years, and afterwards, before he has made the leaſe, acer 70. 

ing to the promiſe, he enfeoffs C. of the land for a valuable vide. 

fideration, C. having notice of the promiſe before the feoffne of C. . 

made; C. ſhall be compelled in Chancery to make the leaſe to! ofter ſu 

according to the promiſe, becauſe of his notice. fuſed, 

But, where a man takes upon a valuable conſideration wit109Wof the | 

notice, there, he is ſuppoſed to take it to his own uſe, for ot nd . 

wiſe he would not have given an equivalent. bady, ang 

1 Rep. 122. Therefore, if a feoffment be made with conſideration, ies, and 

Chudleigh's without notice, the feoffee ſhall be ſeiſed to his own ule, Mace oft 

here, the act is capable of no other conſtruction. * 

| emainde 
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511 withol 
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Alſo, if feoffee in uſe makes a gift in tail, the donee ſhall be Bro. F. al. 
ſeiſed to his own uſe; for there is a conſideration, viz. a tenure Ve» l. a0. 
berween them, unleſs he expreſs a uſe upon the gift, or in the 
gift; per Brooke, J. a | ng 
If the feoffee in uſe makes a leaſe for life, he ſhall have fealty ; IA. il. 
for this is to the uſe of the leſſee, if a uſe be not expreſsly re- 
ſerved, Sc.; per Brocke, J. 
In like manner, if he deviſes by teſtament, the deviſee ſhall be 1. ibid 
ſeiſed to his own uſe, unleſs it be otherwiſe expreſſed; for there 
is a conſideration implied, 
So, if a feoffment be made to A. to enfeoff B. to the uſe of C., Noy, 19. 


and A. enfeoff B. without limiting any uſe, yet it ſhall be to the on 4 4g 


Ch. 4 
ule of C. in caſe of Yelverton v. 1 


(C) Of ſecond or ſhifting Uſes. 


I a man made a feoffment in fee before the ſtatute of uſes, Bro. F. al. 
27 H. 8. c. 10. or after the ſtatute, 79 the uſe of W. and his heirs — 
fill A. paid 40 J. to the ſaid V., and then to the uſe of the ſaid A. 
and his heirs, and after comes the ſtatute of uſes and executes the 
eſtates in N., and after A. pays W. the 40 J., there, A. is ſeiſed in 
fee if he enters 5 by ſeveral. But by ſome, A. ſhall not be ſeiſed in 
fee by the ſaid payment, unleſs the feoffres enter; quere inde. 
And therefore it ſeems to be the ſureſt way to enter in the name 
of the feoffees, and in his own name, and then the one way or the 
other the entry ſhall be good, and it ſhall make A. to be ſeiſed in 
fee: and therefore a man at this day may make a feoffment to 
uſes, and the uſe all change from one to another by af ex poſt 
facto by circum/lance, as well as it ſhould before the ſtatute 27 H. 8. 
of uſes. | 

So, if I limit a uſe jointly 29 #209 perſons not in eſſe, and the one 1d. Bacon on 
emes to be in eſſe, he ſhall take the entire uſe; and yet if the other Vitae 
afterwards comes in eſſe, he ſhall take jointly with the former. Asifl 
make fe. ment to the uſe of my wife that ſhall be and my firſt begotten ſon, for their lives, and 1 
marry ; my wife takes the whole uſe; and if I alterwaids have a fon, he takes jointly with my wife. 
Ld. Pacon on the Statute of Uſes, 351. 

Where a conveyance was made by fine to A. B. 72 the uſe of Dy. 314- 
C. D. and M. his wife for life, and the longer liver of them, re- P-96-Anme 
mainder after their deceaſe to the w/e of C.'s executors for fix months, 
and after the fix months ended, to the ufe of E. and F. his wife, 
and the heirs male of their bodies, remainder to C. and his heirs, 
provided if C. at any time after have iſſue of his body, or any wife 
of C. at his deceaſe be enfient with any iſſue begotten by C. then 
Her ſuch iſſue had, and after $00 J. paid to G. or tendered and re- 
uſed, within fix months after the hirth of ſuch iſſue, then the uſe 
of the ſaid lands, immediately after the deceaſe of the faid C. D. 
and M. the fix months expired, ſhall be 1 C. and the heirs of his 
dy, and in default of ſuch iſſue, to the right heirs of the ſaid C D.; M. 
es, and C. marries N. Per Plow41en and Dyer - Before the perform- 
ce of the contingent, C. has no larger eſtate than he had before. 
So, where A. made a feoffment to the uſe of himſelf for life, oro. Ela. 
emainder to his wife for /i/e, remainder to his right heirs, with 3 
b proviſo if his ſon interrupted his Nang it ſhould be t the uſe of the Reynold, ; 
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ctes it s wife and her heirs : A. made a leaſe for years, to begin after“ his 


N deceaſe, and died: The ſon diſturbed the wife: Reſolved, that ſpe 

Burton. the uſe will not ariſe to give the wife the fee. | | lea 

And Godfrey, Arg. ſaid, he conceived the reaſon thereof to be, becauſe the uſe limited to the right per 

heirs was the ancient reverſion, and no new eſtate, and a condition cannot be annexed thereto, Jbid, ma' 

Mo. 742. pl. 1022. Barton's caſe ſays, it was to begin after the * wite's deceaſe. Reſolved, by | 

Popham and Anderton, Ch. J. clearly, that che future uſe was checked by the leaſe, and never {hail and 

ariſe, for ſince it could not ariſe at the death of the wife, by reafon of the leaſe for years, it is deftroye uſe, 

for ever. Yet nota, (ſays the reporter,) that the leaſe was only an intereſſe termini all the time of the wife arſt 
life, and tbe diſturbance which ought to raiſe the uſe in fee to the wife, was made in her life before the 

commencement of the leafſe.——G:1. Law of Uſes, &c 138, 139. cites S. C. ; and ſays, the wife ſha! 1 

not have the reverſion, becauſe the leaſe has altered it , for there is the ſame eſtate to be executed in the que 

wife as was in being at the diſpoſition of the particular eſtate. 

Moor, 7611 Likewiſe, where A. bargained and fold Iand to B. and his heirs for 7 

PI 054. in 500 l., upon condition that if A. paid B. 500 1. he might re-enter ſere 
Chancery, bi . : A a 

Holloway v and be ſeiſed ts the uſe of himſelf and his heirs, until he attempt to _ 

Pollard, alien without the aſſent of B., and then to the uſe of B. and his heirs, with 

and a fine was levied to thoſe uſes: A. paid the 500 J. and en- ſo n 

tered; afterwards A. aliened to FJ. S. without the aſſent of B, tr 

Per Lord C. Egerton. —No uſe will ariſe to B., becauſe B. enter- ſo fi 

ing for the condition broken, ought to be in of the old uſe and ſeifir 

eſtate, and cannot be ſciſed to any other uſe, gene 

W 

of tl 


(L) Of the Manner of pleading Ules. 


Br. Plead- IT a man pleads that A., B., and others were ſeiſed to his uſe in 
inge, pl. 170. fee, this is good pleading, without ſhewing the commencement 


cites 13 H, 
7. c. 18, of the uſe. | 
. %%. But it is otherwiſe, where he ſays that they were ſeiſed to the A 
uſe of him and the heirs of his body, becauſe this is a particular © a 
eſtate. _ 
wen, 86. If a man makes a feoffment in fee to A. to the uſe of B., I. — l 


Fin may plead this feoffment, and ſhew that J. S. diſſeiſed him, with. 

iſeman. b 

Gil. Law of Out laying any afual entry, for the ſtatute executes the poſſeſſion 

Uſes 81. in him: he may alſo plead it without ſhewing any agreement 
thereto, becauſe the freehold is in him, unleſs he diſagree, and 
then it muſt be ſhewn on the other ſide, for thereby the freehold 
is immediately out of him. 

Owen, 9, But in treſpaſs he muſt ſhew an actual entry; for this action 

— - aha is grounded on the diſturbance of his poſſeſſion, or the violation 

| of his right, by taking the actual profits, which no man could 

hinder him from, or diſturb him in, till he ſhews he was in 
poſſeſſion. 


Bro. F. al. If a man pleads that he bought land for 20 l., without ſhev. 


"rag : ing the money paid, or a day alleged for the payment of it 
this is good ; for the buying implies payment of the money; 
and if there was none paid, the plaintiff may reply, that he did 
not buy, Ce. 

Br. Count, In debt the plaintiff counted upon a leaſe for years made by 

* 7 1 "Ig his father, rendering rent. The defendant ſaid, that the father 

b. 25. and others were ſeiſed in fee to the uſe of the father, ab/que he He 
that the reverſion deſcended to the plaintiff. And it was held 2 . , * 
gaod plea to the count, ſor the plaintiff ought to have counted . . 

| ſpecially Wl 
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: | Uſes and Truſts, | | I 35 
ſpecially that they were ſeiſed to the uſe, Cc. and that the father | 
leaſed, and becauſe he did not, the writ and count ſhall abate; 


per Rede, Ch. J. and King/mill, J.; for, per Rede, the defendant 


may ſay that the father had nothing at the time of the demiſe, 
and then the plaintiff cannot maintain the declaration by the 
uſe, but it is a departure; for he ought to have ſhewn it at 
firlt. 
The tenant of the land cannot plead a releaſe made by cef/ui Br. Mons 
que uſe to the feoffee, without ſhewing the releaſe. ſtrans de 


Fuites, &c. 


pl. 61. cites 14 H. 8. 4. 


In waſte the writ ſet forth a feoffment to ſeveral perſons to Hob. 84. 
ſereral uſes. After verdict exception was taken to the writ, be- Pts. 
cauſe it did not ſay the feoffment was to them and their. heirs, — 
without which there could be no inheritance in etui que ufe, and PLE, 
ſo no diſheriſon, as the action of waſte imports. But the plain- 
tif had judgment, becauſe all the forms of the writs had been 
ſo ſince the making of the ſtatute 3 and the declaration laid the 
ſeifin in fee, as it muſt 3 and yet the plaintiff might have had a 
general writ, and declared ſpecially. 

We proceed now to treat more particularly of the latter branch 
of this title, and to conſider the law reſpecting | 


Truſts. 


13 is a right to receive the profits of the land, and to 1 Mod. x7. 
JX diſpoſe of the land in equity; fer Pemberton, Arg. Med. 17. Smith v. 
in the caſe of Smith v. Wheeler, And holding the poſſeſſion and N 
dilpoſing thereof at his will and pleaſure, and making leaſes 38. Arg. in 
thereof when the legal eſtate is in others, are ſigns of a truſt, g.. Chan 
Earl of Newcaſtle v. Earl of Soſfolk. 


Truſts are of the ſame nature now that ufes were at common Allen, 15. 
law. Arg. Allen, 15. in caſe of the King v. Holland. . 


. 5 g : Holland. 

qu. Cafe, 220 S. P. Symion v. Turner. — S. P. Arg. Vent. 140. in caſe of Smith v. Whee er. 
— truſt is but a new name given to a ale, and invented to defraud the ſtatute of uſes *, Arg. 
1 in cole of the King v. Holland. 
bo „ "25 already been obſerved, that now the uſe by the way of truſt {wh ch were one and the ſame 
_ "_ ſtatute) remains ſeparately in fome perſons, and the poſſeſtion ſeparately in others, as it dig 
ef re the ſtatute, and are not bronght together but by decree ia Chancery, or the voluntary conveyance 
of the poſſeſſor of the land to «lui que truſt. 


[The legiſlature, by the ſtat of 27 H. g. c. 10. are thought by 2 Foobl., 
Lord Cate (1 Rep, 125.) to have intended to aboliſh uſes and truſts, f. Tr. 15s 
10uzh this opinion is controverted by Lord Bacon in his Readings | 
en the ſtatute. If ſuch was the intention, courts of law, by too 
Itrict a conſtruction of its proviſions, defeated it, and rendered it 
| eceſſary for courts of equity to retain that juriſdiction, of which 
p more liberal interpretation of the ſtatute by courts of law would 
r9bably have deprived them; ſo that, as Lord Hardwicke ob- 1 Alk. $93; 
Ted, wt, ſtatute made upon. great conſideration, and intro- 
duced in the moſt ſolemn manner, by a ſtri& conſtruction, has 
dad no other effect, than to add at moſt three words to a con- 
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___ Uſes and Truſts, 


ce.” Courts of equity have, however, in the exerciſe of 
this juriſdiction, wiſely avoided, in a great degree, thoſe mil. 
chiefs which made uſes intolerable. They now conſider a truſt. 
eſtate (either when expreſsly declared or reſulting by neceſſary 
implication) as equivalent to the legal ownerſhip, governed by the 
fame rules of property, and liable to the ſame charges in equity, 


except dower, to which the other is ſubject at law: and by a 


long ſeries of umform determinations for a century paſt, with the 
ſome aſliſtance from the legiſlature, they have raiſed a new ſyſtem Th 
of rational juriſprudence, by which truſts are made to anſwer in of 
general all the beneficial ends of uſes, without their inconveni. the 
ence or frauds. ] | ; | rea 
bou 
But for the better underſtanding of this head, we ſhall divide and 
it into the following branches; and conſider, wa 
| ( 
(A) By what general Rules Truſts are governed, tory 
(B) What amounts to a Declaration of Truſt, and iſ * 
when a Truſt ſhall be raiſed, the 
[(C) What ſhall be deemed a reſulting Truſt, or _ 
Truſt by Implication. 
(D) What ſhall be deemed an Advancement, and I 
what a Truſt. dau 
EY What Acts of a Truſtee ſhall be a Breach of i 
Truſt, Cc. or ſhall be deemed to alter or vary the Wl þu 
Nature of it. conv 
+4 : dc 
(F) What AQs of the Truſtee jointly with Cęſtui que nan 
Truſt, or by Ceſtui que Truſt only, ſhall defeat the ¶ bega 
Truſt, or deſtroy contingent Remainders. 4 
rt 
(G) In what Caſes Equity will decree Truſtees to Bf court 
join in a Recovery, fc, with Ceftui que Truft. _ 
(H) When a Truſt is to be executed, what Eſtate Bi ply u 
or Intereſt is to be conveyed, and to whom. = 
(I) Truſtee in what Caſes favoured, and in whiff «i; 
Caſes decreed to account. Hard 
(K) How far Truſtees are anſwerable for each other, * 
(L) In what Caſes Truſtees ſhall give Security, av _ | 
. | t1 
when be diſcharged or removed, truſt, 
(M) The Power of Cetui que Truſt, I 
o . the lo 
(N) Of Forfeitures by Cefui que Truſt, 7 


(A) N 


Uſes and Truſts, 
(A) By what general Rules Truſts are governed, 
T RUS TS and legal eftates are to be governed by the ſame rules: 


and this is a maxim which has univerſally prevailed. It is fo 
in the rules of deſcent, as in gavelkind, and borough Engliſb lands; 
there is a poſe fro fratris of a truſt, as well as of a legal eſtate. 
The like rules in /mitations, and alſo in barring entails of truſts, as 
of legal eſtates z per the Maſter of the Rolls, who ſaid he thought 
there was no exception out of this general rule, nor is there any 
reaſon that there ſhould ; and that it would be impoſſible to fix 
boundaries, and ſhew how far, and no farther, it ought to go; 
and that perhaps in early times the neceſſity of keeping thereto 
was not ſeen, or thoroughly conſidered. 

[But there is a difference between truſts executed, and truſts execu- 
tory ; for though the former are conſtrued in the ſame manner as 
legal eſtates; yet it is otherwiſe with the latter; for they are ſo 
moulded by the courts of equity, as beſt to anſwer the intent of 
the parties creating them. However, it muſt be acknowledged, 
that even with theſe, where it does not violate ſuch intent, the 
{ame rule of conſtruction is applied as to legal eſtates.) 


A. being ſeiſed in fee of certain lands deviſed them to truſtees 
in fee, in truſt ro pay his debts, and to convey the ſurplus to his 
daughters equally : the younger married and died, leaving an in- 
fant ſon, and her huſband ſurviving : the eldeſt daughter brought 
a bill for a partition; and the only queſtion was, Whether the. 
huſband of the younger daughter ſhould have an eſtate for life 
conveyed to him as tenant by the curteſy ? Upon which it was 
decreed by Lord Chancellour, that truſt eſtates were to be go- 
rerned by the ſame rules, and were within the ſame reaſon, as 
legal eſtates; and as the huſband ſhould have been tenant by the 
curteſy, had it been a legal eſtate, ſo ſhould he be of this truſt 
eſtate; and if there were not the ſame rules of property in all 
courts, all things would be, as it were, at ſea, and under the 
greateſt uncertainty. 

(But, where a father deviſed lands to truſtees, in truſt to ap- 
ply the rents and profits to the ſole and ſeparate uſe of the daugh- 
ter during her life, not ſubject to the debts and controul of her 
huſband, and alſo to permit his davghter by deed or writing to 
ceviſe the lands to ſuch perſons as the ſhould think proper; Lord 
Hardwicke held, that the huſband ſhould not be tenant by the 
curteſy of the truſt; becauſe, though the daughter had the bene- 
fit of a truſt of inheritance, yet ſhe had neither a legal nor equi- 
table ſeiſin during the coverture. 


is eſtabliſhed, that there ſhall not be tenant in dower of a 
tru * 


the lord in conſequence of attainder or want of heirs ; becauſe 
the truſt could never be intended for his benefit, 
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1 Bl. Rep. 
138. 161.1 


Hearle v. 
Greenbank, 
3 Atk. 715. 
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2 Atk. 525. Ca. temp, Tab. 133, 
It hath alſo been holden, that a truſt is not liable to eſcheat to Burgeſs v. 


Wheat, 1BL 
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138 Uſes and Truſts, 


Sand. on Truſts in gone are not barred by the ſtatute of limitation 


ko th Thus, a truſtee has been decreed to account and reconvey after a 
4 4A Mz poſſeſſion of twenty years (a). So, where a truſt is created for th 
fon, Finch. payment of debts, it will not only take a debt out of the ſtatute = 
. of limitations, incurred /nce its creation (5), but will alſo revive a bro 
by Turville, debt barred by the ſtatute before it was raiſed (c). But this rule, imp 
2 P. Wms. that a truſt eſtate is not within the ſtatute of limitations, holds = 
3050 e. Only as between ceſtui que trufls and truſtees, not between ceſtui que | 
way v. Earl frigſt and truſtees oil one fide, and rangers on the other (d). And on 
ef Strafford, it is ſaid, that a fine and five years non-claim will, in favour of bi 
2P. 3 a purchaſer, bar a truſt term, though cui que truſt be an in- on 
8 Bar of fant (e). So, if a truſtee neglects to ſue within the time pre. 
Strafford, ſcribed by the ſtatute of limitations, ce/tuz gre truft, though an in- ] 
35. Laon fant, is bound by it (F). ve 
v. Briggs, 3 Atk. 105. (d) Llewellin v. Mackworth, 2 Eq. Ca. Abr. 579. Townſhend v. Town. he 
thend, 1 Br. Ch. Rep. 55 1. (e) 3 P. Wms. 310. note f (J) Wych v. Eaſt India Company, de 
3 P. Wms, 309. 
(B) What amounts to a Declaration of Truſt, and T : 
. im 
when a Truſt ſhall be raiſed. pris 
, an 
3 HE fatute of 29 Car. 2. c. 3. CJ. enacts, That all declarations er ad 
this = ereations of truft ſhall be manifeſted by ſome writing ſigned by the beer 
Gon does party, or by his laſt will in writing, or elſe ſhall be void. And by— 4 
not extend to declarations of truſts of perſonalty. Nab v. Nab, 10 Mod. 404. Sed wide Fordyce . tion 
Willis, 3 Bro. Ch. Rep. 577+] : . 
89. Affignments of truſts ſhall be in writing ſigned by the party truſl 
aſſigning the ſame, or by his loft will, or elſe ſhall be of no gfect. ſtat 
Fin. Rep. But words which are not altagether artificial, will ſerve to direct | - 
x59. Nourſe A truſt, which will not ſerve to limit an eſtate; per Lord Keeper, ” 
& al. v. Yarmouth. , * 
x vern 411. Where A. deviſed all his lands to B. and the heirs of his body; ſeifec 
8 and in another part of his will, reciting that he owed B. money upon nuſt 
ue account, he therefore deviſed to him all his perſonal eſtate, and "Ay 
made him executor, willing him to pay his debts ; upon the read- no p 
ing of the will, though the clauſe as to the payment of debts al 
ſeemed to relate to the perſonal eſtate only; and though the ood 
lands were deviſed to B. in tail, with a remainder over to an- 80 
other; and it was objected, that a tenant in tail could not be 2 after, 
truſtee; yet the court decreed both real and perſonal eſtate to be torſh; 
ſold for payment of the teſtator's debts ; and the decree, it is ſaid, new. 
was affirmed in the Houſe of Lords. | ruſte 
2Vern. 228. So, if J. S. deviſes his lands to his brother, who is his heir zt Vill t 
Alcock v. Jaw, in fee, and likewiſes deviſes ſeveral legacies, and makes his creed 
Spathawk. brother executor, deſiring him to ſee his will performed according lhe f. 
to the truſt and confidence he had repoſed in him; this makes the Inuſt ; 
real eſtate liable; for the teſtator needed not to have deviſed the ne. 
eſtate to his brother, being heir at law, unleſs he intended that he Rennig 


cid © 


ſhould take it chargeable with the debts and legacies, Decreed, 


and affirmed by the Houſe of Lords, 
A «ru 


Uſes and Truſts, 


139 


i A truſt was decreed of a term for years aſſigned, though the Fla. R386 - 
1008, truſt was not expreſſed in the deed ; it having been ſo declared by Qentafa Te 
If the aſſignee, who had given bond to perform: the truſt —— 
was given to ceftuy que tryft to aſſign as he ſhould direct. Moorecroft v. Dowding, 2 P. Wms. 314. 
atute $9, where a bond was given by a mother to her fon to ſurrender a copy hold eſtate to him; the mother's 
ive a brother, whoſe heir at law ſhe was, having been diſappointed of deviſing the eſtate to the ſon fram the 
= impradticability of ſurrendering it to the uſe of his will, and having taken this method of ſecuring it to 
' tim. Parks v. Wilſon, 10 Mod. 513. 9 Mod. 62. S. C. 
holds d 
ut gue [A covenant to make conveyances, or to purchaſe lands to cer- Earl of Ply. 
And tain uſes, hath been holden to be a good declaration of truſt, and — 
ur of binding upon the eſtate. ] 2 Vera. 1 
an m- Blake v. Blake, 2 Bro. P. C. 350. Deg v. Deg, 2 P. Wms. 415. 
pre- 
. in- If a man deviſes 1500 /. to A. and B. for ſuch uſes as the teſta- 2 vern. 106. 
tor had declared to them, and by them not to be diſcloſed, and Crooke v. 
Toun. he diſcloſes the truſt to A. who by letter diſcloſes it to B.; this ſhall ee 
pan; be a truſt, and the letter is a good declaration thereof. 39. O'Hara 
v. O'Neil, S. P. J 
But, if a man deviſes 40 J. to be paid to his couſin J. S., and by 1 Chan. 
and him to be diſpoſed of in ſuch manner as the teſtator ſhould by a 3 
private note acquaint him with, and he dies without having made Douch. 
any ſuch appointment; this ſhall be a good bequeſt to J. S., and 
iont or ſhall not go to the executors, from whom it was intended to have 
by the been given away. 
55— A. lent B. 100 /., and in the note which was given for it, men- 2 Vent. 
ordyce v. tion was made that it ſhould be diſpoſed of as A. ſhould direct; 15% Rel. 
on a bill exhibited for it, the court declared it was a depoſitum or lis's caſe. 
e party trult, and decreed payment of it, though it was barred by the 
2 ſtatute of limitations, 
Aire 4. in conſideration of 80 /. conveys an eſtate abſolutely to B. » Vern.o8h. 
e and afterwards A. brings a bill to redeem, and B. by anſwer in-  AmPon ve 
FY filts that the conveyance was abſolute, but confeſſes it was in fr. 
* z ſz Atk. 155. 
trult, that after the 80 J. paid, with intereſt, he was to ſtand Cottington 
body; ſeiſed for the benefit of the wife and children of A., though no My 9 
J truſt was declared in writing, and A. replies to the anſwer: It  * 
te, aud was inſiſted that A. haying replied, and defendant having made 
ie read - no proof of the truſt, no regard ought to be had to the matter ſet 
f debts torth in avoidance of the plaintiff's demand yet the court de- 
ich the creed the truſt for the benefit of the wife and children. 
ta au. 90, if J. S. makes his will, and his wife executrix, and the ſon 1 Vern.296. 
ot be 3 afterwards prevails on his mother (by telling her that the execu- Thynn v. 
te to be torſhip would be troubleſome to her, &'c.) to get J. S. to make a * 
is ſaid, new will, and name him executor therein, he promiſing to be a 378. pl. 1. 
trultce for the mother, which is done accordingly, and in that 4 Via. Abr. 
heir at will there is but a ſmall legacy given the wife; this will be de- 111 
akes his I creed a truſt for the wife on the point of fraud, notwithſtanding Every. 
cording che ſtatute of frauds and perjuries, which requires a declaration of 5 Vin. Abr. 
akes the Wtruft in writing. 8 
riſed the Harris. Pr. Ch. 3. Daveniſh v. Baines. 2 Vern. 506 Oldham v. Litchford. Ambl. 67. Reech v. 
that he Rennigate, 3 Vel. jun. 152. Barrow v. Greenough, Anſtr. 343. Newcamb v. Burdon. Similar de- 
Je creed, £4925 on the ground of fraud. ] 


But, 
A cruſt 
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Chan. Cf. But, where one poſſeſſed of leaſes for years deviſed them to his 


Ley —_ wife, and hoped ſhe would leave them to his ſon, and died; and 


fle) S her ſecond huſband granted the leaſes away, and the ſon ſued to 
other caſes be relieved ; his bill was diſmiſſed ; for it was no truſt for the 


— ſon (a). Cited by Lord Chancellour as a caſe he remembered in 
merely f Lord Egerton's time. 

recommendation will not be ſufficient to create a truſt. Bland v. Bland, 24th February 1745. Le Ma. 
re v. Banniſter, 26th November 1770, ſtated in Finch's note to Eales v. England, Pr. Ch. 200. 
Cunliffe v. Cunliffe, Ambl, 626. However, notwithſtanding theſe deciſions, it now ſeems to be ſerties, 


that words of deſire, requeſt, or recommendation (for requeſt and recommendation are conſidered as con. 


vertible terms) are ſufficient to create a truſt, provided that the property be certain, and the object. 
diſtinctly maslzed. Where any perſon gives property, and points out the objects, the property, andthe 
way in which it ſhall go, that does create a truſt, unleſs he ſhews clearly that his defireexpreſicd is to be 
controuled by the party, and that he ſhall have an option to defeat it. Eales v. England, Pr. Ch. 2co, 
2 Vern. 486, Glynn v. Harding, 1 Atk. 469. Vernon v. Vernon, Ambl. 4. Palmer v. Sciib, 
8 Vin. Abr. 289. pl. 25. Harland v. Trigg, 1 Bro. Ch. Rep. 142. Nowlan v. Nelligan, Id. 4%. 
Pierſon v. Garnett, 2 Bro. Ch. Rep. 38. 226. Richardſon v. Chapman, Burn's E. L. tit. Biſhop, 
g. 220. Maſſey v. Sherman, Ambl. 520. Wynne v. Hawkins, 1 Br. Ch. Rep. 179. Malimy, 
eighley, 2 Veſ. jun. 333. Barrow v. Greenough, 3 Veſ. jun. 152. In Puſhman v. Filliter, 
Vez. jun. 7. where a teſtator gave the reſidue of his perſonal eſtate to his wiſe, defiring her to provide 
or his daughtet A. out of the fame, as long as ſhe, his wife, ſhould live, and at her deceaſe to diſpoſe 
of what ſhould be left among his children, in ſuch manner as ſhe ſhould judge moſt proper; upon a bill 
filed by the children againſt the wiſe's repreſentative to have the benefn of this refiduary bequeſt, the 


Maſter of the Rolls ſaid, that it is My clearly ſettled, that any words of recommendation by any perſon 
baving a right to command, do creaie a truſt, if the perſon and property are defined 5 but the queſſiat 
in this caſe, he added, is merely fion of conſtruction upon the words, „ what ſhould be leſt;“ 
and thoſe words, he conſtrued to convey an abſolute gift to the teſtator's wife of any part of his property 
to any uſe ſhe might think proper, clothed only with a truſt for his daugliter A.] 


Sonley v. [An eſtate was deviſed to a body corporate in truſt to ſell, and 
_— that the money ariſing from the ſale, and the receipt and profits 
— till the ſale, ſhould be divided between the teſtator's nephews and 


Br. Ch. nieces. The queſtion was, Whether the deviſe to the corpora 


the truſt ? And by Eyre, B.— Although the deviſe to the corpors- 
tion be void at law, yet the truſt is ſufficiently created to faſten 
itſelf upon any eſtate the law may raiſe. This is the ground on 
ich courts of equity have decreed, in caſes where no truſtee 
has been named. Decreed that the heir at law is a truſtee to the 
uſes of the will.] 

MSS. Rep. With reſpect to the raiſing of truſts, it has been held, that 
Fry v- Fry, where a truſt is created by marriage ſettlement or will, or a trul 
Tin. Of a term to raiſe money at 21 or marriage, and the perſon dis 
27 G. 2. before the time, a court of equity will not ſuffer the truſtee to 

raiſe the money at law. 
Fryv.Fry, A. by his will deviſed his real eſtate to his wife for life, with 
app remainders over, and gave a legacy to his daughter, to be paid 
— 2. within one month aſter the death of his wife, and charged 
MISS, Rep. upon the real eſtate : The daughter died in the life of the wife 
unmarried; and after the wife's death the repreſentative of the 
daughter brought his bill to have this legacy paid out of the real 
eſtate. For the plaintiff it was inſiſted, that this was different 
from the common caſe of a legacy payable out of the lands, fot 
here the time of payment was poſtponed out of regard to the cr. 
cumſtances of the fund, and not of the perſon. But by Lord 
Chancellour.— The general rule is, that where a legacy or portio 
| II | - 
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is given to be raiſed out of lands, payable at a certain time, if the 
jegatee or child dies before that time comes, and before the time, 
when in the view of the teſtator he could be ſuppoſed” to want 
the legacy or portion, it ſhall fink in the land for the benefit of 
the heir or deviſee; and this rule has only been broke into in fa- 
your of the huſband or children of ſuch legatee, &c. where ſhe 
has married. But that is not the preſent caſe, and as to the ar- 

ument made uſe of from the circumſtances of the fund, that is 
only brought as an auxiliary reaſon ; and no caſe has been deter- 
mined upon ſuch circumſtances alone, If it had been given on 
2 more remote contingency, as on the failure of iſſue of A. &c. 
there might have been ſome reaſon to have giyen it to the repre- 
ſentative, as the teſtator might probably think the legatee could 
not be living at ſuch a diſtant period. But here it depends on the 
death of his wife, which might happen in a reaſonable time. In 
caſes where it has been given to A., his executors and adminiſtra- 
tors, it ſhews the intention of the teſtator to make it tranſmiſſible; 
and where it has been charged by a condition, or a conditional 
limitation, and the legatee has had a remedy at law to defeat the 
deviſe of the eſtate to the deviſee, this court will not interpoſe to 
take that remedy from him, but will leave the deviſee to take the 
eſtate cum onere. But in the cafe of a truſt created by marriage 
ſettlement or will, or a truſt of a term ta, raiſe money at 21 or 
marriage, where the perſon dies before, this court will not ſuffer 
the truſtee to raiſe the money at law, where there might be a re- 
medy at law contrary to the rule of this court. The teſtator here, 
in the latter part of his will, gives legacies to his two daugh- 
ters, and if either of them die, her ſhare to gs to the ſurvivor z 
this looks as if he did not intend that the repreſentative ſhould 
have it even in the firſt bequeſt, and is a farther circumſtance to 
confirm the opinion given againſt raiſing the legacy out of the 
real eſtate, —Bill diſmiſſed, but without coſts. If this had been the 
caſe of a child who had married, and left children, it might have 
been otherwiſe. 
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(C) What ſhall de deemed a reſulting Truſt, or 
Truft by Implication. 


T has been ſhewn under the laſt head, that by the ſtatute againſt 2Vern. 294. 
frauds and perjuries, the 29 Car. 2. c. 3·2 all declarations of hu 
truſts were to be made in writing; but there is a ſaving in the — 
at with regard to truſts reſulting by implication of law, which Compton u. 
are left on the footing. whereon they ſtood before the act; now a Flad. 
dare declaration b — 
ion by parol before the act, would prevent any re- evidence is 


ſulting truſt, Arg. and the court ſeemed to be of that opinion. — 
A re- 


ſuking uſe is fully eſtabliſhed by the caſe of Lord Altham v. Earl of Angleſea, 2 Salk. 676. Dougl. 26. } 


It was like wiſe ruled by Lord Chan. Cooper, that the ſtatute of 1 P. Wms, 
frauds, þ 8. which ſays, “ that all conveyances where truſts an eb ng 
- confidences ſhall ariſe or reſult by implication of law, ſball be Lanplugh. 
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& as if that act had never been,” muſt relate to truſts and equiz 

table intereſts, and cannot relate to a uſe which is a legal eſtate, 
aVent. 361. If a man purchaſes lands in another's name, and pays the mo- 
Anon. ney, it will be a truſt for him that paid the money, though there be 
5 300. no deed made, declaring the truſt thereof; for the ſtatute of fraudg 
<oignevy, and perjuries extends not to truſts raiſed by operation of law. 
Thayng 8 Admitted ; but there ſaid, ** that the proof mult be clear, that he paid the purchaſe. 

money. : 

Fitz. Gibb, No rule is more certain than that if a man makes a conveyance 
__ Fu. in truſt for ſuch perſons and ſuch eſtates as he ſhall appoint, and 
Id. Faucon- Makes no appointment, the reſulting truſt muſt be to him and his 


£42 


bridge. heirs. The truſt in equity muſt follow the rules of law in the 
caſe of a uſe, and that it would be ſo in the caſe of a uſe is un- 
doubtedly true; and that was Sir Edward Cler's caſe in 6 Re, 
per Ld. Chancellour. 

Bernard. But truſts ariſing by operation of law have been but of fu 

Rep. in, kinds, (firſt,) either where the conveyance has been taken in the 

anc. 388. , 
Lloyd v. name of one man, and the purchaſe-money paid by another; or, 


Spiltit. The (ſecondly,) where the owner of an eſtate has made a voluntary 


_—_ ——_ Y conveyance of it, and made a declaration of the truſt with re- 


has allowed gard to one part of the eſtate, and has been filent with regard to 
a truſt by the other part of it (a). Per Lord Chancellour. 
operation of 
law to ariſe in the latter caſe, has been, that the party by declaring part of the truſt to be for another, 
and by ſaying nothing with regard to the other part of it, ſhews his intention to be that the other was to 
have only one part of the truſt, and conſequently he himſelf ought to have the benefit of the other part 
of it. Theſe have been the only two inſtances of truſt allowed of, to arife by operation of law, fince 
the ſtatute of frauds, unleſs there has been a plain or expreſs fraud. Where there has been a fraud, is 
gaining a conveyance from another, that may be a reaſon for making the graritee in that conveyance to 
be conſidered merely as a truſtee. Per Lord Chancellour. Ibid. [(a) We cannot help ſuſpeCting the 
fidelity of the reporter in this paſſage, as the Chancellour is not made to deliver himſelf with his uſual 
preciſion and accuracy. For there certainly have been other caſ-s, beſides thoſe which are here put by my 
Lord Hardwicke, wherein conſtructive truſts have been admitted. For inſtance, where there were three 
leſſees under a church, and one of them ſurrendered the old leaſe, and took a new one in his own name, 
it was holden to be a reſulting truſt for them all. Palmer v. Young, x Vern. 276. So, if a guardian; 
or truſtee for an infant, renew a leaſe, the renewed leaſe will be to the uſe of the infant. Whalley», 
Whalley, x Vern. 484. Lee v. Vernon, 7 Br. P. C. 432. So, if a truſtee purchaſe lands with hy 
truſt money, and take the conveyance in his own name without declaring the truſt, but reciting or other- 
wiſe admitting that the purchaſe was made with the profits of the truſt eſtate, a truſt will refuit for 
the perſon entitled to the profits. Deg v. Deg, 2 P. Wms. 414. So, if a mortgagee, whoſe mortgaze 
was taken in the name of a truſtee, buys in the equity of redemption, in the name of the ſame trulter, 
without any declaration of the truſt, yet there is a good reſulting truſt to the mortgagee, Acherley 1. 
Acherley, 4 Br. P. C. 67. So, if a term is created to pay debts, or deviſed for a ſpecific purpoſe, after 
the debts paid, or purpoſe anſwered, there is a truſt for the heir. Counteſs of Briſtol v. Hunger. 
ford, 2 Vern. 645. Levet v. Needham, Id. 138. So, a grant of the next avoidance of a church 
to a perſon, without his privity, is a reſulting truſt for the grantor. Duke of Norfolk v. Browne, Pi. 
Ch. 80. 1 Eq Ca. Abr. 381. pl. 4+ S. C. Nor is there a reſulting truſt only in thoſe caſes, where par 
of the eſtate only is diſpoſed of or conveyed; for though the whole eftate be conveyed, yet if it be fit 
particular purpoſes, or on particular truſts, which by accident or otherwiſe cannot take effect, a truſt wil 
reſult ; as, where a teſtator deviſes real eſtates to truſtees to ſell and convert into perſonalty for perticuls 
purpoſes ſpecified in the will, and thoſe purpoſes cannot be effeQtuated, the real eſtates, or the produce 
thereof, will in ſuch caſe reſult to the heir. Cruſe v. Barley, 3 P. Wms. 20. Randall v. Book), 
Pr. Ch. 162. Emblyn v. Freeman, Id. 541. Stonehouſe v. Evelyn, 3 P. Wms. 252. Arnold 
Digby v. Legard, Tr. 1774, reported in the note in 3 Cox's P. Was. 2% 
Akeroyd v. Smithſon, Lid. and 1 Br. Ch. Rep. 503. Robinſon v. Taylor, 2 Br. Ch. Rep. 889. 
Spink v. Lewis, 3 Br. Ch. Rep. 355. Sed wide Ogle v. Ogle, x Br. Ch. Rep. 501. 


uſe, upon a contingency which may not happen within the term of years, an eſtate of freeholdw 
reſult to the grantor, Adams v. Savage, 2 Salk, 679. & ſupra. ] 


5 When 


Neither ĩs it un 
verſally true, as is obſerved by Mr. Fonblanque (2 Eq. Tr. 122. note), that what is not conveyed Wl 
reſult ; as, where the grantor limits an eſtate for yeats to himſelf, and an eſtate to another, by w3 "ol 
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Where it plainly appeared upon the evidence of both ſides, P. Wms. 
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323. Am- 
hrole v. 
Ambroſe. 


that the conſideration- money paid on a purchaſe was the proper 
money of A., (though mentioned in the conveyance to be paid 
by B.,) in ſuch caſe, had it not been for the ſtatute of frauds, 
this would have made a reſulting truſt; and B. after A.'s death 
executing a declaration of truſt, this plainly took it out of the 
ſtatute. Per Lord Chancellour Cooper, | 
Wherever there is a conſideration, there can be no reſulting 
truſt, But, if a leaſe be made for years without a conſideration, r 


there will be a reſulting truſt to the leſſor (a). cad hoon 


implied truſt between a leſſor and leſſee; becauſe every leſſee is a purchaſer by his contract and his cove. 
nants, which excludes all poſſibility of implying a truſt for the leflor ; and therefore in that caſe, if there 
be ary truſt at all, it muſt be dec ared in writing. Filkington v. Bayley, 7 Br. P. C. 526. But be- 
tween an aſſignor and aſſignee there may be an implied truſt. Hutchins v. Lee, 1 Atk. 447+] 


055 But it 


ould 


Where a daughter's portion was charged upon the father's Freem. 30. 


land, ſhe at the requeſt of her father had releaſed her intereſt in _ an 

the land to the intent that he might be enabled to make a clear ſet- l 

tlement thereof upon his fon. It was declared by the Lord 

Keeper, that if this was done by the daughter without any con- 

ſideration, there would be a reſulting truſt in the father, where- 

by he ſhould be chargeable to the daughter for ſo much money. 

But, where a truſtee purchaſes lands out of the profits of the Ch. Prec. 

truſt eſtate, and takes the conveyance in his own name; though = = 77. 
1 5 probably, if he cannot make other f. tisfaction for the miſappli- Webb. 
3 cation, theſe lands may be ſequeſtered, yet they cannot be decreed [Show. 
other part to be a truit for ce//ui que truſt, any more than if A. borrows 58 
on money of B., and purchaſes land with it (5), thoſe lands are no feſult of the 
W. truſt for B., for it is 1? a truſt in writing; and a reſulting truſt different 
eQting the it cannot be, becauſe that would be to contradict the deed, by —_ RY 
his uſual arol progf, directly againit the ſtatute of frauds. But, if this — 
put by my pore p , 1 - h , well ſtated 
3 purchaſe had been recited to have been made with the profits of by Mr. San» 
own name, the truſt eſtate, this appearing in writing might ground a reſult- _— _ 
9 ing truſt, On appeal to the Houſe of Lords, this decree was af- Atkyns's 
u vid „ med. Reports 
g ove WW .u i). lo- cunfderation-money is exp 8 
1 tler for a he confideration-money is exp id in the deed to be paid ty the perſon in whoſe favour 
— the conveyance is taken, and thing appears in ſuch conveyance to c:eate a preſumption that the pur- 


me truſtee, 


principal caſe. 


thaſe- money belonged to another, parol proof cannot be admitted after the death of the nominal purcha/er 
to prove a reſulting truſt; for that would be contrary to the ſtatute of frauds and perjuries. 


See the 


Walter de Chirton's caſe, Pr. Ch. 88. Heron v. Heron, Id. 163. Newton v. Preſton, u Hers 


Crop v. Norton, 2222 . 


np Id. oz. Gaſcoigne v. Thwyng, 1 Vern. 365. Hooper v. Eyles, 2 Vern. 480. 

Fr 2 2 Atk. 75. But, if the nominal purchaſer in Lis lifetime gives a declaration of, or confeſſes the truſt, 
N that takes it out of che ſtatute. Ambroſe v. Ambroſe, 1 P. Wms. 322. Ryal v. Ryal, 1 Ark. 59. 
where pat In Lane v. Dighton, Ambl. 409. there was evidence, in Mr, Dighton's own tand-writing, that the truft 
— ir it be ft Peeks bad been eld, and the money laid out from time to time in the purchaſe of land. So, if it appears on 


te face of the conveyance (whether by recital or otherwiſe) that the purchaſe was made with the money 
for particuls & 2 tand perſon, that will rene a truſt in his favour. 45 in the principal caſe, Deg v. Deg, 2 P. Wms. 
* the product 14. Ryal v. Ryal, Ai ſupra. Young v. Peachy, 2 Atk. 257. ] 

11 . Bookt) 

i ee So, where a teſtator empowered the executor to lay out the perſonal Ch. Pree. 
ur has. rate in land, and ſeitle it on A. and his heirs, and the executor 2 39- 
theris it uo” eing about to purchaſe, told 4.'s mother of it, and aſked her Markant. 


onlent, but took the conveyance in his own name, and 15 
pry in writing was declared, but it was proved that he at ſeveral 
mes declared it mu be fold to make A. ſatisfaftion; yet the court 

(though 
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(though inclined to decree a conveyance to A., the executy 


being dead inſolvent) declared it could not, becauſe there wa * 

no expreſs proof of the application of the truſt-money. he 
{«) Hobart [Tt is a general rule, that where lands are deviſed for a particy. the 
3 lar purpoſe, what remains after ſuch purpoſe is ſatisfied ſhall re. | the 
2 Vern. 64 f. ſult to the heir at law of the teſtator. Thus, if lands are de. a 
(5) Starkey viſed to executors for payment of debts and legacics; after pay. * f 
ot, Wg. ment of debts and legacies, the executors will be truſtees, as to * 
390. the ſurplus, for the heir at law (a); though the executors have ng =_ 


legacy, and the heir at law has an expreſs one (6), buf 
City of Lan- So, where A. deviſed lands to truſtees to ſell, and to diſpoſe df = 


os — the money as he ſhould appoint, and for want of appointment u ins 
1 his four nephews; A. appointed ſeveral ſums to be paid to dif- 22 
57 ; ; cod! 

ferent perſons, which ſums did not amount to the value of the p 

land; it was holden, that the ſurplus reſulted to the heir. 3 
Wychy. So, where A. deviſed to his wife a rent- charge for thirteen mo 
Packing" years for payment of debts; and deviſed lands to his wife in aug why 
1 Br. P. C. » — 2 . were 
372. mentation of her jointure; it was holden, that the ſurplus of the 9. 

rent- charge, after the debts were paid, reſulted to the heir. 8 
Stonehouſe 80, where a rent-charge was deviſed to be fold for payment d 1 
8. legacies to the amount of 800 J. but, if the rent- charge fold far - 


253. 1000 /., then an additional legacy of 100 J. was, given to B., and 
another of 1co/. was given to C.: it was holden, that if de 
rent- charge fold for above 800/7., and leſs than 1000 /., the re» 
due, above 8o00/., would rcſult to the heir at law, and not be 
divided between B. and C. 

Digbyv. Le- So, where A. deviſed her real and perſonal eſtates to truſtees 

Cons truſt, to ſell and pay debts, and to pay the reſidue to five yer 

P. Wms. 22. * . 

Akeroid v. fons, to be. equally divided between them ſhare and ſhare ale 


Smithſon, (which words in a will create a tenancy in common, 1 P. Wn, 


#id.S. P. 700. 2 P. Wrms. 282.); and one of the reſiduary legatees died n => 
the lifetime of the teſtatrix; the court held, that this was at . 
ſulting truſt (as to the ſhare in the real eſtate of the refiduary I at , 
Sand. on gatee, who died in the teſtatrix's lifetime), for the benefit of the ny 0 
1 4 heir at law. And upon a ſimilar bequeſt of perſonal eſtate, i tte 


700. 2 P. ſeems, the ſhare of the legatee ſo dying would go according to tht 
Wms. 532+ ſtatute of diſtributions. 
Gravenorv, So, where lands were deviſed to be ſold, and part of the monef 
1 ariſing by the ſale was given to charitable uſes, and the reſidue d 
. money was given over; it was holden, that the part given 
mortmain ſhould refult to the heir at law, and not go to the 
ſiduary legatees. | 
Arnold v. So, where a teſtator gave a legacy to his executors by nam 
Chapman, and then deviſed his copyhold to 4., he paying his executail 
1 Vez. 108. a 
ooo, and after payment of debts and legacies, gave the reſidus 
to a charity, it was holden, that the 1000 J., being a charge & 
the real eſtate, and not well diſpoſed of by reaſon of the mot 
main act, the heir at law was entitled to it by way of reſult 
truſt. 
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| Ates and Truſts, 45 
aunuities and legacies, and then to pay the ſurplus to 4. B. for 
her life; upon the death of A. B. it was holden, that ſo much of 
the ſurplus as arpſe from the real eſtate was a reſulting truſt for 
the heir at law, and the reſt for the next of kin. 

So, where a teſtatrix, having an eſtate which came to her ex Hutcheſon 
parte maternd, on her marriage conveyed the ſame to truſtees to . Ham- 
ſuch uſes as ſhe ſhould direct, with remainder. to her own right "Br. Ch 
heirs; and afterwards by will directed the eſtate to be fold, the Rep. 12d. 
money to be laid out in the funds, and the truſtees to permit the 
huſband to receive the intereſt for hislife ; and then, after deduct- 


poſe dl ing 3500 J. to certain uſes which veſted in C. D., and after paying 
_ r 1000 J. to A. B., to pay the reſidue to three perſons ; and by a 
2 codicil gave her huſband a power of appointing the 3500 J. in 


4 caſe C. D. ſhould marry without his conſent; A. B. died in the 
teſtatrix's lifetime before the codicil made, but the teſtatrix took 


birtern no notice thereof in the codicil ; it was holden, that the 1000 /. 
* 1 were to be conſidered as real and not perſonal eſtate, and reſulted 
of to the heir at law of the teſtatrix ex parte materng. 

4 So, where a teſtator directed real eſtate to be ſold, and the Spiak v. 
NN money ariſing from the ſale to be inveſted in the funds, and then (5 2 
7 NJ ordered the reſidue of his perſonal eſtate to be laid out in the ;55. 

Fr th funds, to remain there for 10 years, and at the end thereof gaye 
* mi the ſame to his next of kin; the Chancellour held, that the next 
| 1 \ of kin in that caſe muſt mean next of kin at the time of the death; 

and the teſtator having but one brother, who fell within that de- 
deer ſcription, and he having died within the ten years, the legacy was 
* — b pfed, and ſo much as was produced by the real eſtate muſt revert 


to the heir at law of the teſtator, and ſo much as was perſonalty 
to the repreſentatives of the brother. 


Sp $0, where a teſtator deviſed his real and perſonal eſtate to his Halliday v: 
* executor in truſt to pay debts and 43 and afterwards gave — 
5 „bc reſt and reſidue to the executor, but declared, that the only 410. 


purpoſe for which he deviſed his real eſtate was, that he might 
ſubjeQ it to his debts; it was holden, that ſo much of the real 
eſtate, as was not applied to the debts, ſhould go to the heir. 
But this rule, that where lands are deviſed for a particular pur- 1 Ack. 619. 
pole, after the purpoſe ſatisfied, there is à reſulting truſt for the 


was, heir at law, admits of ſeveral exceptions. Thus, Lord Hard- 
"girenl wicke ſaid, if J. S. deviſed lands to A. to fell them to B., for the 


particular advantage of B., that advantage is the only purpoſe to 

de ferved according to the intent of the teſtator, and to be ſatis- 

ed by the mere act of ſelling, let the money go where it would; 

nd that there was no precedent of a reſulting trult in ſuch a caſe. 

50, if A. deviſed lands to 75 S. to ſell to the beſt price to B., or 

d leaſe for three years at ſuch a fine, there could be no reſulting 

ruſt to the heir of the teſtator. | 

Again, a teſtator deviſed to truſtees to ſell, and to diſpoſe of the Crok „. 
oney ariſing by the fale, as they, or the major part of them O—_— 
bould think proper; he having previouſly intimated an intention 561. 

f giving the money to charitable uſes. Here the heir at law can 

ave no reſuiting truſt ; for a man empowering others to ſell, may 

Unherit his heir, as well as by his own actual diſpoſition. Nor 

Vor. VII, L ( 
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can his truſtees have any beneficial intereſt ; for his giving hir 1 
eſtates to perſons whom he names truftees to ſuch purpoſes, ay te 

they. or the major part of them, ſhall judge fit, plainly ſhews he 
intended them no benefit, but only an authority. 't ar 
Coningham 80, a teſtator deviſed ro his couſin T. M. by name all his mei. by 
v. Meliſh, ſuage, &c., in truſt to ſeil for the payment of all his debts and le- the 
ho. 34 gacies within a year aſter his death, and made him executor, but Ari 
Abr 273- gave him no legacy, though he was as nearly related to him as bis 
8. C. heir at law. It was holden by two Lords Commiſſioners againſt fits 
one, that there ſhould be no reſulting truſt ; for then the exe. per 
cutor, who was taken notice of as his couſin, would have no- the 
thing but his labour for his pains. A . beit 
Rogers v. So, a teſtator by his will made his dearly beloved wife ſale heir afte 
—_— and executrix of all his real and perſonal eſtate, to fell and dif. the 
Rn | poſe thereof at her pleaſure, and to pay his debts and legacies, and con 
gave his brother (who was his next of kin and heir) five pounds, held 
It was decreed, that the teſtator's wife was entitled to the pre- tain 
miſes deviſed for her own benefit, and that there was no reſult. and 
ing truſt to the heir at law of the teſtator: that the deviſe that of tl 


the wife ihould be ſole heireſs of the real eſtate did in every re- 
ſpeCt place her in the ſtead of the heir, and not as a truſtee for 
him: that it was the plainer by reaſon of the language of ten- 
derneſs and affection, his dearly beloved wife, which mult intend to 


her ſomething beneficial, and not what would be a trouble only; T1 

and what made it ſtill ſtronger was, that the heir was not forgot of 

ten, but had a legacy of 5 J. left him. | a tru 

Mallabar v. 80, a teſtator deviſed his real eſtate to his ſiſter in truſt to ſell, and plain 
3 with the produce of the ſale to pay his debts and certain pecunury is ftr 
a. temp» . 2 . op 
Talb 78. legacies; and after payment of his debts and legacies gave her tle Writit 
reſidue of his perſonal eſtate. Lord Talbet held, that there wa hat 7 

no reſulting truſt for the heir; and that the ſiſter ſhould have the A 

whole reſidue, after the ſale of the eſtate, both of the money in the 

ariſing by the ſale, and of the perſonal eſtate. a chi 

Hill v. Bi- A teſtator deviſed the advowſon of a church to his mother i. adran. 
MEE Lon- Jaw, willing and deſiring her to fell and diſpoſe of the ſame i The 
1 Alk. 618. Eton College, and on their refuſal, to Trinity College in Oxfori; de 
and on the refuſal of both thoſe ſocieties, to any of the College 

in Oxford or Cambridge. It was decreed, that there was in th cause! 

caſe no reſulting truit to the heirs at law of the teſtator, but a 

deviſe of the benehcial intereſt to the teſtator's mother-1n-lav, WWrult (1 

with an injunction to ſell to particular ſocieties. ratio 

Durour v. A. by his will gave all his real ſtate to truſtees to ſell and d ery pl 
Motteux, poſe of the whole, with his perſonal eſtate, for payment of ume 
Ver. zac. debts, legacies, and performance of his will; and gave ſeveral End rec 
gacies, and, among the reſt, 1200/. to be applied to charitave Wood m 

uſes within the mortmain act; and then directed the truſtees irt: / 

place out all the reſidue of his eſtate and intereſt therein upon 23 0 

curities, and divide among ſeveral perſons. The whole of th hem in 

1200 J. being a void deviſe, the queſtion was, Whether it ſhould ſom 

go to the heir at law, or to the refiduary legatees? Lord Hari lear pr, 

wwicke was of opinion, that the money which ſhould ariſe erer in 


ſale of the real eſtate, was turned into perſcnal by the teſtats 
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und ſo intended; and therefore the heir at law had no claim 
to it, 

A deviſe was in truſt, among other things, to pay 41. a year, Wright v. 
ariſing out of real eſtate, to a charity. This charge being vol, CO a. 
by the ſtatute of mortmain, it was holden, that it did not go to * 
the heir at law, but funk for the benefit of the ſpecifick deviſee, as 
ariſing out of his eſtate. © HOY 

A. deviſed freehold eſtates to truſtees in truſt by rents and pro- Popham v. 
fits, or by ſale or mortgage, to pay debts and legacies, which his Lady Ayleſ- 
perſonal eſtate ſhould not be ſufficient to diſcharge, and ſubject 2 
thereto, in caſe 7. B. ſhould attain 21, in truſt for him and his 5 
heirs. It was contended, that the ſurplus profits of the eſtates, 
after payment of the annuities left by the will and the intereſt of 
the debts, were undiſpoſed of until T. B. ſhould attain 21, and, 
conſequently, the heir at law was entitled to them. But the court 
held this a complete deviſe to the truſtees until T. B. ſhould at- 
tain 21; and that the ſurplus profits, after the legacies, annuities, 


and intereſt of debrs paid, ſhould be applicd to fink the principal 
of the debts.] 


(D) What ſhall be deemed an Advancement, and 
what a Truſt, | 


17 is a ſettled rule, that whenever a father purchaſes in the name 2 Freem. 
of a child unprovided for, it is intended as a proviſion and not 252- Shale 

a truſt, unleſs it be otherwiſe proved, and the proof lies on the * 

plaintiff, This was held ſo before the ſtatute of frauds, Sc. and 

1s ſtronger ſince, becauſe declarations of truſts ought to be in 

writing, though in other caſes a truſt will reſult where it appears 

hat another paid the money. And — 

A diſtinction has been taken where a parent makes a purchaſe 2 Chan. Ca, 

in the name of an unadvanced child, and where in the name of 231. Elliot 

child already advanced. In the former caſe, it was only an NG 

ahancement for the child; in the latter, a truſt for the parent. 

The reaſon why where the father purchaſes in the name of a fon Finch, 338. 
unadvanced, without any expreſs declaration of the truſt, this is an Grey v. 
alvaycement of the ſon, and not a truſt for the father, is, be- es 
cauſe between father and ſon the blood is a ſufficient conjideration to 
ae a uſe to the ſon; and that in all cafes whatſoever, where a 
truſt ſhall be between the father and fon, contrary to the conſi- 
ceration and operation of law, the ſame ought to appear upon 
ery plain, and coherent, and binding evidence; and not by any 
ument or inference from the father's continuing in poſſeſſion, 
nd receiving the profits, which ſometimes the ſon may not in 
ood manners contradict, eſpecially, where he is advanced but in 
part: And if ſuch inference ſhall not be made by the father's per- 
tion of profits, it ſhall never be made from any words between 
hem in common diſcourſe ; for in thoſe there may be great variety, 
nd ſometimes apparent contradictions. Now where there is no 
ear proof of any truſt between the father and fon, the law will 
der imply a truſt, becauſe the natural conſideration of blood, 


he teſtat% FP" the obligation which lies on the father in conſcience to pro- 


L 2 vide 
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vide for his ſon, are predominant; and muſt over-rule all manner 
of implications. And herein the law of truſts does (as it ought 
to do) agree with the /aw of uſes before the flatute of H. 8., and 
jerefore, if, before that ſtatute, the father had made a feoffment 
to a ſtranger without any conſideration, the law raiſed a uſe with. 
out any implication to himſelf ; but, if he made a feoffment to hi; 
ſon, no uſe aroſe to the father by implication, becauſe the blood, 
which is a ſufficient conſideration, fixed and ſettled the eſtate in 
the ſon. It is true, where the /on is married in the lifetime of hi; 
father, and by him 643 advanced, and in a manner emancipated, 
" there, a purchaſe by the father, and in the name of his ſon, mar 
be a truſt for the father, as much as if ic had been in the name 
of a ſtranger, becauſe in that caſe all preſumptions or obligation 
of advancements ceaſe. But, where the ſon is not advanced, or 
but advanced or emancipated in part, in ſuch caſe there is no room 
for any conſtruction of a truſt by implication ; and without clear 


proofs to the contrary, it ought to be taken as an advancement of ; 
the ſon, | ; F 
2 Ch, Caf, 80, where the father purchaſes in the name of the ſon, it ha af 
2 "gh frequently been decreed an advancement, and not a truſt, though | 
" * the father takes the profits and keeps poſſeſſion ; and though r 
the father, after ſuch purchaſe, declares the truſt, yet it is not K 5 
good, unleſs the truſt be declared before or at the time of the pur- te 
cůhhaſe; and ſo the Lord Chancellour agreed. | 17 
1 P. Was. s Likewiſe, where a father purchaſed in a younger ſon's name, and 4. 
pn Lan, a nephews, lands of inheritance; and alſo purchaſed a term fer * 
plug v. years (of which he himſelf had the inheritance) in the ſame fon N 
Lamplugh. and the father's mother's name; though the whole purchaſe. , 

62% 2p money was mentioned to be paid by the father, and though he «il 
J . 2 . . . er 
this caſe, 70k the profits during his life, and died leaving the ſon about eigt in th; 
that the fa- years old; and though a reverſion, expefant on his mother's deat) «tax 
— was ſettled upon him, yet, the truſtces diſclaiming any intereſt un our: 
muſt be in- the eſtate, Lord Chancellour held the ſon to be unprovided fr, 3 
2 natwith}tanding ſuch reverſion after his mother's death, for that it [203 
— might ſtarve in the mean time; and that the truſtees having d he] « 

him asguar- claimed, made it all one as if the purchaſe had been in the fon: chat 
dian to the name only. 5 
ſon. | the ref; 
Mummav. [A father purchaſed a copyhold in the name of the defendant, emed 
pong his eldeſt ſon, an infant of 11 years old, and enjoyed it during of the 
9 his life, and afterwards having ſurrendered it to the uſe of M urcha 
will, deviſed it to his wife for life, remainder to his young be inf 
children, and made other proviſions ſor the defendant, who, havWQ4pon. i. 
ing recovered in ejectment, the bill was to be relieved againſt vow i 
Lord Chancellour Jeffries conceived, that as he was but an infant Was for 

at the time of the purchaſe, the purchaſe was an advancement u ¶cbority, 
him, and not a truſt, notwithſtanding the father enjoyed it duri lent t 

his life. | But, 

Taylor v. So, where a father purchaſed a copyhold in his ſon's name, en 3 n 


* 36. Was then 18 years of age, and the father continued in poſſeſpaſſtle ſon, 
' 39+ till his death; Lord Hardwicke ſaid—I am of opinion it ſhoul 


be conſidered as an advancement for the ſon, and found my 0 
8 | put 
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nion greatly on the caſe of Mumma v. Mumma (ſupra); and 
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aner though two receipts are produced under the ſon's hand for t 
ught aſe of the father, I think that will not alter the caſe; for the ſon, 
and being then under age, could give no other receipt in diſcharge of 
_ the tenants who held by leaſe from the father.] 
wich. But it ſcems it had been otherwiſe, if the father had taken h 
to hit profits after the child's coming of age, and when of diſcretion 
ood, claim his right | 
ate in As, where A. a grandmother, purchaſed an annuity in the 141. per P. Was.“ 
of hi cent. annuities for lives, for 1001. in the name of E. her grand- — * 
pated, child, the father of E. gave A. the grandmother a bond to repay v. Read. 
* her the 100 J. in caſe E. ſhould die in. the grandmother's life; 4 
Name kept the tally, and received the annuity during her life, and diſ- 
ation poſed of it by her will to F. another grand-child; it was decreed 
ed, of by the Chancellour, that the receiving of the income, and keep= 
tap ing the tally, and no claim having ever been made by E. ſhewed that 
t clen E. was but a truſtee for A. and that the bond given by the fa- 
nent of ther, in which no mention was made of a truſt, did not make it 
a to be ſo. 
it hat Likewiſe, where a father purchaſes the reverfion and inherit- Finch, 373. 
though ance in his own name, of lands of which a leaſe for three lives B 
though was then in being, and afterwards purchaſes the leaſe for three © 
* wh lives in his ſon's name, it is decreed a truſt, and not an advance- 
he pur. ment, | 2 5 
Ba Un the manor of H. it is the cuſtom to grant copyholds for pyer v. 
me, ond three lives /ucce/ſivi, S. D. purchaſed copyhold premiſes holden Dyer, in th: 
erm io of this manor, and took the grant to himſelf and M. his wife, — 
me ſons Bl ad /. his eldeſt ſon, to take in ſucceſſion for their lives. — By Cox's Þ. + 
urchake his will he deviſed all his intereft in theſe copyholds (amongſt W. 113. 
ough it others) to his youngeſt ſon. There were no other circumſtances 
ut eight in this caſe 3 and the queſtion was, Whether this was an advance - 
Vida ment to /, or, whether he was a truſtee for his father? Th 
aterelt 1 court, after full confideration, determined, that this was to 
vided alen as an advancement for the eldeſt ſon.— The Chief Baron i 
r that t delivering the judgment of the court, obſerved, that in the caſes 
aving , cited the circumſtance of the nominee being a child of the pur- 
che ſons chaſer had been conſidered as a circumſtance of evidence fo _ 
the reſulting truſt, and not as raifng a conſideration in itſelf, whic! 
je fend ſcemed a more fimple way of treating it. That the circumſtauce 
it during! the cuſtom of the manor requiring, two nominees beſides the 
uſe of N purchaſcr had been inſiſted upon in the preſent caſe, as taking off 
; young! the inference of an intended advancement, and had been relied 
who, he »pon in that view by the Lords Commiſſioners in Dickinſon v. 
againſt War in Chancery, 224 May 1770, in which caſe alſo the grant 
t an inis for three lives ſucceſſive. But that, notwithſtanding that au- 
cement aſ'\ority, the court was of opinion, this circumſtance was not ſut 
4 it during dient to turn the preſumption againſt the child.) 
But, where a purchaſe is made by a father in his own and his Chan. Caf, 
name, uon name, it ſhall primd facie be intended an advancement for a. 
n poſſe ie ſon, and not preſumed a truit, unleſs declared ſo. 2 
* ſhouk in this caſe, that it was antiently the way to join the fon ia a purchaſe, to avoid waraſhip. 


nd my 1 L 3 [But 


159 
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I But this is a weaker caſe than where the purchaſe is made in 


the ſon's name only; and therefore the ſon ſhall not have the he. 
nefit of ſurvivorſhip as againſt a judgment creditor of the father, 


Pole v. Po'e. A father upon his ſon's marriage gave him a conſiderable ad. 


x Ver. 75. 


vancement; and having ſeveral younger children who were un. 


provided for he ſold an eſtate; but 500 J. only of the purchaſe. 


money being paid, he took ſecurity for the remainder in the name 
of himſelf and his fon. The father received the intereſt aud 
great part of the principal without any oppoſition from the ſon, 
as did his executrix after his death, the ſon writing receipts for 


the intereſt. A queſtion being made, Whether the ſon ſhould be 
conſidered as truſtee for his father, or intereſted in his own right? 
Lord Hardwicke ſaid — No doubt, where a father takes an eſtate in 
the name of his ſon, it is to be conſidered as an advancement; 
but that is liable to be rebutted by ſubſequent acts. So, if the 
eſtate be taken jointly, ſo as the ſon may be entitled by ſurvivor. 


ſhip : that is weaker than the former caſe, and ſtill depends on 
the circumſtances. The ſon knew here that his name was uſed 
in the mortgage deed, and muſt have known whether it wa 
for his own intereſt, or only as truſtee for his father ; and 
inſtead of making any claim, his acts are very ſtrong evidence d 
the latter. Nor is there any colour why the father ſhould male 


him any farther advancement, when he had ſo many children u. 


provided for; and in uſing his ſon's name, the father might ban 
a view that his ſon ſhould be a truſtee rather than another, 

A bill was brought by an executor to have ſatisfaction out d 
the eſtate of the defendant's late father upon a judgment gira 
by him to the plaintiff's teſtator. It appeared, that in 1700 tht 


father made a ſmall purchaſe jointly with the defendant to then 
and their heirs : that in 1508 he made another joint purchak 
with his youngeſt ſon, and ſettled it by way of provifion far 


Jounyer children, and paid the purchaſe-money for both eſtates 
and continued in poſſeſſion till his death, which happened n 
1735. | The ſons afterwards entered upon theſe eſtates. It wa 
inſiſted on the part of the defendants, that theſe two purchats 
were to be conſidered with reſpect to a moiety and on account d 
the ſurviyorſhip, as an advancement of the ſons, and, conls 
quently, they were entitled to retain the eſtate, and not liable 


the plaintiff's judgment. But Lord Hardwicke, after obſervinh 


that he thought the caſes had gone full far enough in favour d 
advancements, and that he ought not to carry it further, fa, 
Here, the purchaſe is in the names of the father and ſon as jo 
tenants : now this does not anſwer the purpoſe of an advanc 
ment, for it entitles the father to the poſſeſſion of the whole till! 
diviſion, and to a moiety abſolutely even after a diviſion, beha 
the father's taking a chance to himſelf of being a ſurvivor of tit 
other moiety : nay, if the ſon had died during his minority, the 
faher would have been entitled to the whole by virtue of th 
ſurvivorſhip, and the ſon could not have prevented it by ſeveranc 
he being an infant. Suppoſe a ſtronger caſe, that the father ha 


- taken an eſtate in the purchaſe to himſelf for life, with remain 
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to his ſon in fee, ſhould this prevail againſt the creditor ?. No, cer- 
b tainly, for the father having the profits for life, and the ſon only 
© be. a remainder, the eſtate would have been liable. A material con- 


ade in 


ther, ſidcration for the plaintiff, is, that the father might have other 
le ad- reaſons for purchaſing in joint-tenancy, namely, to prevent dower 
re un. upon the eltate, and other charges, Sc. Then conſider how it 
chaſe ſtands in reſpect of the creditor. A father was in poſſeſſion of 
er the whole eſtate, and muſt neceſſarily appear to be the viſible 
A owner of it, and the creditor too would have had a right by virtue 
ie lon, of an egit to have laid hold of a moiety, and fo it differs ex- 
pts for tremely from all the other caſes, Now it is very proper that this 
gale be court ſhould let itſelf looie as far as poſſible, in order to relieve a 
right! creditor, and ought-to be governed by particular circumſtances 
ſtate in of caſes, 1 ſhall therefore decree the creditor in this caſe to be 
Wo let in upon theſe eltates, ] ; | | 
: . 
urvivot. | 

:nds on WW (E) What Acts of a Truſtee ſhall be a Breach of 
5; uſed Truſt, Sc. or ſhall be deemed to alter or var 
4 * the Nature of it. | 
lence of Beck 

Figs RUSTS are fo far regarded and ſupported in equity, that re- 
don gularly no act of the truſtec ſhall prejudice the ce/tus gue 
ght hai truſt; for though a purchaſer for a valuable conſideration, ' with- 
4 out notice, thall in no caſe have his title impeached in equity; yet 
n out il the truſtee mult, eſpecially in equity, make good the truſt; and 
-nt given my Lord Hobart is of opinion, that an action lies againſt him at 
1700 the common law (a) But, if one purchaſes with notice, then he be- 
to then comes the truſtee himſelf, and ſhall be accountable for every act of 
purchaſe his, as the truſtee was, and if either become inſolvent, the ce/u; 
con fot que truſt has his remedy againſt the other. The truſtee of a le- 
h eftates gacy dying before the legacy is paid, ſhall not prejudice the lega- 
oened i tee. So, if a truſtee of land die without heir, though the lord 
It vn by eſcheat will have the land at law, yet it will be ſubject to the 
purchale truſt in equity. 3 
count of « between the parties, that no action at law will lie; but it is merely a caſe for the conſide 
d, conſe court, meaning a court of equity. 2 Atk. 612,] . 

t able When all the remainders are veſted remainders in tail, the truf- 
1 teer may join in making a tenant to the præcipe, in order to the ſuffer- 
ware” ing a common recovery. But, if any remainder js in contingency, 
Hers the truſtees appointed to preſerve contingent remainders ought 
n 33 „et to join in ſuffering a recovery to bar any ſuch remainder; 
1 Ell a where the remainder was 20 the uſe of the body of A. ¶ Hill living ) 
is beste and A. had iſſue C. a ſon, and D. a daughter, and the truſtees join 
n, | th with C. in a bargain and ſale enrolled, for making a tenant to the 
rang che to ſuffer a common recovery, which is ſuffered accord- 
ww * mgly, and C. dies, leaving an infant ſon; now if the ſon ſhould 
os die without ifſue, in the life of A., in ſuch caſe D. would be 
Ws bal heir of A,'s body. This would be a breach of truſt, and in caſe 
mer e purchaſer having notice, his title would not be good. 


L 4 Where 


1 Abr. Eq. 
Caſ. 384. 
Ch. 200% 
Eacles v. 
England. 
[ (4) But 
this opinion- 
of Lord Ho- 
ba't is di- 
rectly con- 
tradicted by 
my Lord 
Hard wicke, 
who ſays, 
that a truſt 
« 1s where © 
ce there is 
« ſuch a 
« comfidence 


ration of this. 


2 P. Wms. 
201. It Was 
ſo ſaid by. , 
Ta'ibot, So- 
lictior Ce- 
ne al, in the 
caſe o 

Marlow v , 


Smith, 


« \ 
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1 r. wa. Where a ſetvlement on the marriage of A. with M. was made by J. 8, 
jo the uſe of A. for 99 years, remainder 7o E. and F. truſtees, for 


58, 359. 
$7 Thoms 99 years, remainder to truſtees during the life of A. to ſupport can. 


caſe ([1Eq. Lingent remainders, remainder to M. for Fe remainder zo the firf, an 
os * 8 &c. fon of the marriage, remainder to the heirs of the body of A., re. Wd 
8155 Eq. " mainder to the right heirs of A.; there being no iſſue of the mar, fr 
Rep 4. riage, and the remainder in fee being contingent, in regard the oy 
& Imitation to A. was for years only, and the eſtate not moving 612 
from A., (for if ſo, the remainder limited to A. had been the old | 
reverſion) the truſtees joined to deſtroy this contingent remainder, 
On a bill brought by a remote relation, the court refuſed to puniſh ve 
the truſtees, as diſtinguiſhing between a voluntary ſettlement and ſire 


one made on a valuable conſideration : And the Maſter of the Roll 
ſaid, that if a fon bad been afterwards born, it would Hanf ben =o 
a breach of truſt; but this remainder to the right heirs of A. being 


| | a remote limitation, and not within the conſideration of the ſettlement, __ 
equity would not puniſh it as a breach of truſt, 8 
1 p. Wan. 80, where a remainder in tail being veſted in the firſt ſon, the tri new 
$37. Win- fees joined with him in ſuffering @ common recovery it was held ng nam 
— breach of truſt, though again}? the conſent of the Father; for when dem 
— this ſuch remainder was veſted in one of full age, a ſubſequent re- his 1 
ien was mainder was not to be regarded; neither was it aſſets in law or purc 
plication g equity. Cited. per Mr. Vernen, and fo held ſince the cafe of Sir (1 
the court homas Tippen ſupra. | the | 
to direct the truſtee to join. truſt 
aP. W]. But, where J. S. ſeiſed in fee of lands, deviſed the ſame to 4 _ 
Alan. and B. and their heirs, to the uſe of D., his ſiſter, for life, u. Will  - 
. . . . » . , 1 

Manſell, mainder to A. and B. and their heirs, during the life of D, in — 
Caſes in Eq. truſt to preſerve contingent remainders, remainder to the uſe of 4 * 
CES: the firſt, c. ſons of D. in tail male ſucceſſively, remainder to gh 
E. In theuſe of E. M. in fee; teſtator dying without iſſue, D. entered, . 
this caſe it and married C., afterwards C. and D. his wife, and E. M. e the t 
egy ll remainder-man in fee, join in a feoffment to (new) truſtees to the WF, 

an eftatg is uſe of C. and his heirs, and covenant to levy a fine to the (new) 
limited/o A. truſtees to the ſame uſes; and a fine (as it ſeems, though nat A 
2 ſtated in the caſe) was accordingly levied ; afterwards A. and ing 1: 
bis firſt, cc. (the truſtees for preſerving Sc. in the will) by leaſe and WW reſt in 
Jen, wire releafe convey the lands to C. in fee, D. being then enfeent of 2 done. 
« plain ir be ſon, who was ſoon afterwards born, and named G., and P. hal 

wrong and afterwards ſeyeral other children; ſubſequent to which C. the [50 
— _ father deviſed all his lands in general words to the ſaid G. for life, e. 
20 which remainder to his firſt, Sc. ſons in tail male ſucceſhvely, remain gyrenew 
will dettroy der to his (C.) the teltator's ſecond ſon by D., for life, remainder I be ye 
—— to his ſirſt, c. ſon in tail male ſucceſſively, and died, leaving ſe- Nene ar 
weld ſons, and D. alſo died; on a bill by G. it was reſolved nd nc 
before the King, C, aſſiſted by Lord Chief Juſtice Raymond and Chief Baron By But 
— Reynolds, that the joining of the truſtees to deſtroy the contingent I eirs f. 
withſtand. remainders was a plain breach of truſt, and that though this had the live 
ing his &ga/ not been before judicially determined, yet it ſeemed to the coun A "a 
ei 


power of 0 in common ſenſe, xeaſon, and juſtice, to be capable of po othet 


ing ſo ; yet 
© ia this conllir yEtiog3 


C. the 
for life, 
re main- 
maindet 
wing ſte 
ved by 
ef Baron 
ntingent 
this had 
he cou 


po other 
ryCuogi 
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conſtruction: and all parties were decreed to join in making ſuch ae there is 
an eſtate to G. as he would have been entitled to under the will no truſtee, 


of J. S if theſe contingent remainders had not been deſtroyed, i. e. | — be 
an eſtate in tail male, &c. | RR 


vently any breach, of truſt, and therefore bis court can have no conuſance of ſuch a caſe, nor bandla 
= relief, the matter being left purely to the common law. But to prevent this inconvenience has the 
remedy of appointing truſtees been invented, on purpoſe to diſable the tenant fer life from doing ſuch 
injury to his iſſue, which is not a very old invention. Per Lord Ch. King, afjifted ut jupra. 2 P. Wma. 
612, 613- 


If A. ſeiſed in fee, in truſt for B. for full conſideration con- rvern, 1 
veys to C., who has notice of the truſt, and afterwards C., to Boveyv. * 
ſtrengthen his own eſtate, levies a fine; B., the cęſtui que truſt, is — 
not bound to enter within five years; for C. having purchaſed Story v. 
with notice, notwithſtanding any conſideration paid by him, is but LA. Wind- 
a truſtee for B., and ſo the eſtate not being diſplaced, the fine rid Few rd 
cannot bar. 3 v. Atkins. S. P.] 

So, if an executor, in truſt for an infant reſiduary legatee, re- Vern, 484. 
news a leaſe, part of the teſtator's perſonal eſtate, in his own Walley v. 
name, and firſt mortgages it, and then aſſigns the equity of re- — 
demption to a truſtee, to {ell for payment of his own debts, and 
his truſtee ſells to one who has notice of the infant's title, the 
purchaſe will be ſet aſide. | 

[If a truſtee conveys to one who has a notice of the truſt, and Bovey v. 
the grantee levies a fine, and five years pats, and afterwards the 1 
truſtee purchaſes the ſame lands again for a band fide conſideration; ig: 
ſtill he ſhall be a truſtee, as he was before. | 

But, if a truſtee, when in poſſeton, alienates for a valuable Millard's 
conſideration, and without notice, the ſale will be good, and the cal; 
purchaſer will not be a truſtee in his ſtead, The ceftui que truft tacg:. 469, 
may indeed compel the truſtee to make fatisfaction in ſuch caſe z 10h Rep, 
but the breach of truſt is conſidered but as a ſimple contract debt, , 
and can only fall upon the perſonal eſtate of the truſtee, unleſs vaudrey, 


the truſtee has acknowledged the debt to the truſt-eftate under 2amarditt, 


Ch Rep. 
hand and ſeal.) 290. 2 Atk. 119. S. C. Gifford v. Manley, Ca. Temp. Talb. 209 · 


A bare truſtee cannot alter the nature of the truſt by turn- Furlam v. 
ing land into money, or money into land, ſo as to make it Sander ia 
reſt in different perſons, by his act, than it would otherwiſe have Nich. 


done. 28 G. 2. Ms. Rep. And ſee; P. Wms 100. Witter v. Witter, 


[So, where an executor in truſt for an infant of a leaſe for Witter v. 
9g years, determinable on three lives, upon the lord's refuſing to 1 
renew but for lives abſolutely, complied with the lord, and changed — + 
the years into lives; this, upon the infant's dying under twenty- ang 
one and inteſtate, was adjudged to be a truſt for his adminiſtrator, 
and not for his heir. * 

But, where a feme purchaſed a church leaſe to her and her Mafon v, 
heirs for three lives, and died, leaving an infant daughter, two of Py; 
the lives died, and the guardian renewed the leaſe, it was holden, pierſon v. 
that this renewed leaſe was a new acquiſition, and ſhould go to Shore,rAtk, 
tis hcirs on the part of the father. n 


However, 
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Rook. . However, in general, it is true, Mat a guardian or truſtee ſhal 
Wartke not alter the nature of an infant's property, ſo as to change the 
Vez. 461, * * . * © , 
ullicy, Tight of ſucceſſion to it in caſe of the inlant's death, unleſs hy 


Tullit, ſome act manifeſtly for the advantage of the iniant at be 


Ambl. 370. .: 
Inwood v. time.] 


Tyne, Id. 417. Vernon v. Vernon, cited in ex parte Bromfield 3 Br. Ch. Rep. 513. 


(F) What Acts of the Truſtee, join:ly with Ceſu 
gue Truſt, or by Ceſiui que Truſt only, ſhal 
defeat the Truit, or deſtroy contingent Re 
mainders. N | 


Git. Eq. R. T HOUGH at law, by the truſtees concurring in any act to 
Deer s prevent the riſing of the contingent remainder, it was far. 
ds aA merly held that it was for ever deſtroyed and gone; yet Cawper, C. 
held this to be an exploded opinion now in Chancery, as to per- 
ſons who are to come in and be conſidered as purchaſers under the 
marriage ſettlement and portion. But as for voluntary remain- 
ders, (as a remainder to the right heirs of the body of the huf 
band, and after to his right heirs, neither of which can be ſaid to 
be within the purchaſe of the marriage portion, but only the firl 
and other ſons, c. of the marriage) this court will not aſſiſt then 
| to ſupport the remainder fo deſtroyed. 

2 Salk.c8o, If truſtees in a ſettlement, to . contingent remainderz, 
Ty Vo join with the tenant for life in any conveyance, to deſtroy the 
1p. Wins. Contingent remainders before they come in eſe ; this is a plain 
x28. S. C. breach of truſt; and whoever claims under ſuch a conveyance, 
WIRE + having notice of the truſt, or by a voluntary ſettlement, ſhall b 
BR if a '] liable to make good the eſtate, 


ſee join with a ceſtui que truſt in tail in any conveyance to bar the entail, this is no breach of troll; 
for it is no more than what he may be compelled to, though the ceftui gue truſt himſelf might hat 
barred fuch entail without his joining; and that not only by five or recovery, but likewiſe by feofimen, 
bargain or ſale, deviſe or ſurrender, (if the entail be of a copyhold, and there be no particular cufom 
which requires a common recovery) ; for ſuch entail is not within the ſtatute de donit, Vat remains 5 f 
common law; and being a truſt is goveinable only by the rules of equity, and not by the niceties of tt 
law, and this ſeems to be ſupported not only by the latter, but by the far greater number of authoite 
and in caſes wherein the very point itſelf was debated, though there are chiter ſayings and opinions, whit 
have made ſome diſtinctions, and others which have flatly contradicted it. Yide 1 Chan. Ca. 49. 21 
2 Chan. Ca. 78. 64. 1 Vern. 13. 440. 2 Vera. 133. 5$3. 702. 


2Vern.754 But, if a ſettlement on a marriage-treaty be made on the hut 
_ band for ninety-nine years, if he live ſo long, remainder to truſtees 
erp. Wms. to preſerve contingent remainders, remainder to the heirs of tht 
387. s. C. body of the huſband by the wife, remainder to the heirs of tit 
- > ag huſband ; and there be iſſue two ſons and a daughter; and tht 
Ofborne. Wife being dead, the huſband and truſtees join with the eldeſt fot 
in a fine or feoffment to J. S., this is a good bar of the trult- 
eſtate, and the truſtees joining is no breach of truſt, for the 
were truſtees purely for the tenant in tail, and to preſerve l 
eſtate, and not to ſtand in oppoſition to him for the ſake of thole 


who were to eome aſter him. 
| Truſter 


1 
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en Truſtees to preſerve contingent remainders, if tenant for life or Garth v. 
o the years commit waſte, may reſtrain them by injunction. If there Corton, MS. 
4 F 1 is only an eſtate for years, remainder to firſt and other ſons, re- Po 

e 


mainder in tail, and no truſtees to preſerve, &c. the remainder- 
man in tail before iſſue born, would have an immediate freehold ; 
and if it had been tenant for life and no truſtees, he might before 
fue born have ſurrendered to the remainder-man, or barred the 
Ceſtu whole eſtate. The riſe of theſe truſtees was from Chudley and 
{hall Archer's caſe in Co. Rep. and remainders in truſtees and their 
* heirs during the life of another perſon have been held good, as that ' 
. FP erſon may commit a forfeiture, Where there is tenant for years, 
with remainder to truſtees during his life to preſerve contingent 
remainders, the freehold is in the truſtees, and the poſſeſſion of 


add to tenant for years is in law the poſſeſſion of the owner of the 
vas for- freehold. It is agreeable to juſtice in ſupport of right to conſtrue 
oper, C. truſts in the moſt liberal manner. Truſtees are the creatures of 
to pet- this court, and under the correction of it intended to preſerve 
der the the inheritance entire. Theſe truſts are generally declared with 
remain- power to make entry and bring actions, Cc. as the law requires, 
the buf: which includes equity too: and truſtees may bring a bill in equity 
> ſaid to to ſtay waſte, before the contingent remainder comes in efe. 
the firl Truſtees are liable in equity to make ſatisfaction for breach of 
ift chem truſt, and a voluntary alience, with natice, will be decreed to re- 
ſtore the eſtate. | 
ainders, 
* (G) In what Cafes Equity will decree Truſtees to 
yeyance, join in a Recovery, &c. with Ceftui que Truſt. 
ſhall de 
1 fome caſes, truſtees have been decreed to join for the benefit 1 P. Was. 
ch of trol; of creditors — Thus, where J. S., after marriage, made a vo- 358. 
_ bai luntary ſettlement of his lands t himſelf for life, remainder to — 
Nu ”-o truſtees to ſupport, &c. remainder to his firſt, & c. ſon in tail fucceſ- Note. By 


emains u 
ceties of tit 

authorities 
ons, which 


. 49-21 


fively, remainder to himſelf in fee ; and contracting debt, he after- the 7 Ann. 
wards makes a conyeyance of his eſtate to other truſtees for pay- Infantebelng 
ment of theſe debts; the creditors bring a bill, and (inter alia) truſtees or 
inſiſt that the truſtees in the firſt ſettlement ſhould join in the N e449 
ſale to deſtroy the contingent remainders; his Honour, upon yelled 8 


ſhewing a precedent of a like decree, decreed that the truſtees make con- 


the bub ſhould join to deitroy the contingent remainders, and be indem. e by 
o truſtees nified, it being at the ſuit of credi d for the raiſing of — 
rs of tte for the ug a _ - of creditors, and tor the railing of money Court of 
Irs 0 r the payment of debts. acer. 
irs of tht | Itisa ge- 
and the zeral rule in equity, that where a real or perſonal eſtate is charged with payment of debts generally, — 
| n ( reſted in truſtees to ſell, the purchaſer from ſuch truſtees is not anſwerable for any miſapplication of the 
eldeſt 100 money; and needs no” ſee that the debts are paid, But, if it is made chargeable with particular debts, it 
the trul- 8 otherwiſe ; or if there is any colluſion between the executor or truſtee and purchaſer, the purchaſe 
for the) —_ be infeted with the fraud or collufion. Per Lord Chancellour Hardwicke, Mich. 27 G. 2. 
; © . a wi i 
eſerve li Iv MSS. Rep. And ice 1 Vern. 260. Dunch v. Kent, And id. 303+ Spalding v. Shalmer, 
of thol: 


So likewiſe a court of equity will decree truſtees to join for the 
parent benefit of the family. 
| . 8 


156 


1 P. Wms. 
336. Win- 
nington v. 
Foley. 


Uſes and CTruſts. 


In a marriage ſettlement the huſband was made tenant for 
ninety-nine years, if he ſhould ſo long live, remainder to truſtee; 
during his life, remainder to the firſt, &c. ſon of that marriage 
in tail male ſucceſſively, remainder to the firſt, &c. ſon of any 
other marriage, remainder over. A ſon is born and of age, ang 


the wife is dead. The truſt for preſerving contingent remainder 


2 Vern. 303. 
Platt 5 ' 
Sigg. 


+, — —ͤ—„- . 


379. Town- 
ſend v, Law- 
ton, 


1 Abr, Equ. 
Caſes, 386. 
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2 P. Mms. 


deſcends to an infant. If for the benefit of the family, equity 
will decree the infant truſtee to join in a recovery, in order tg 
make a new marriage ſettlement. 

Likewiſe, where A. having mortgaged his lands, and alſo con- 
feſſed a judgment, and afterwards, on a marriage-treaty, ſettled 
the lands thus incumbered to the uſe of himſelf for life, remainder 
to the truſtees to ſupport contingent remainders, remainder to his 
wife for life, remainder to his firſt and other ſons in tail, remainder 
to his own right heirs, and having no iſſue, articled to ſell the 
lands to F. S., who brought a bill for a ſpecifick performance of 
the agreement, and ſuggeſted that the truſtees refuſed to join, and 
that the mortgagee threatened to enter; it was decreed, that the 


- truſtees ſhould join and be indemnified, the eſtate being of an 
equity of redemption only, and there being no iſſue, (though the 


huſband and wife were married fix years) and the wife, on her 
examination in court, conſenting freely thereunto. But nate; 
thoſe ſettlements can rarely be broken . but by an act of 
parliament. | ; 
Where on marriage, lands were limited to the uſe of A. for 
ninety-nine years, if he ſbould live fo long, remainder to B., and 
other truſtees, (of which B. was the ſurvivor,) and their hein 
during A.'s life, to preſerve, c., remainder to A.'s wife for 
life; remainder to the firſt, &'c. ſons of the marriage in tail mal 
ſucceſſively, remainder over; the wife died, leaving iſſue of the 
marriage only two ſons, C. and D. A. having mortgaged the 
premiſes, he and his ſon C. (C. being then of age,) covenanted to 
ſuffer a recovery, and to procure B. the ſurviving truſtee to jou 
therein, but B. refuſing to join in making a tenant to the preri 
the mortgagee prayed a ſpecifick performance of the covenant 
and that B. might join in ſuffering the recovery; B. by anſwer 
ſubmitted to the court, but D. the younger ſon refuſed to conſent: 
Lord Chan. King ſaid, that then he would not decree the truſtee 
to join, for that he would not take away any man's right; ſo di 
miſled the bill as to B. and D. with colts, but decreed A. and C 
ſpecifically to perform the covenant, 

Likewiſe, where J. S. by a marriage ſettlement was tenant fi 
99 years, if he ſhould ſo long live, with remainder to truſtees ans 
their heirs during his life, to ſupport contingent remainders, vil 
remainder #9 wal 1g and every other fon ſucceſſively in tail mal 
remainder 10 truflees fer 500 years, in truſt 1 raiſe portions fi 
daughters, if there were no iſſue male, or that ſuch iſſue male di 
without iſſue before 21; J. S. had iflue a ſon, and being of a 


and about to marry, he and his father bring a bill to bave-the 


truſtees join in making an eſtate, in order to ſuffer a common I 


covery, that he might be enabled to make a ſettlement on his 
| 11 marriage 


Ates and Truſts, 


marriagez and it was urged, that the truſtees were only truſtees 
ſor the ſon, and ought to execute eſtates as he ſhould direct, he 
having the inheritance in him, and that the end of the truſts was 
to hinder the father from defeating the ſon of the eſtate. On 
the other ſide, it was urged, that theſe truſtees were not only 
eruſtees for the eldeſt ſon, but were deſigned as a guard to the 
whole ſettlement ; that the mother being living there might be 
other children, and for the truſtees to join would be a breach of 
truſt, and if there ſhould be daughters, they would by this means 
de entirely ſtripped of their portions; and though the term for 
ning them was unſkilfully drawn, in putting it behind the eſtate- 
tail to the ſons, yet this court had ſet it ſometimes before thoſe 
eſtates. There being a daughter in this caſe, my Lord Har- 
gurt directed, upon giving ſecurity for the daughter's portion, that 
the truſtees ſhould join in a recovery. 


[On a bill to compel truſtees to join in a ſale, which would Symance v. 
deſtroy the contingent remainders, and likewiſe the uſes in a ſet- Tattam, 


tlement made before marriage, it appeared, that the limitations 
were to the huſband for 99 years, if he ſo long lived, to the 
wife for her life, remainder to truſtees to ſupport contingent re- 
mainders, remainder to the heirs begotten on the body of the 
wife, remainder to the heirs of the huſband 3 and that the firſt 
declaration under it was, that it was the intention of the ſettle- 
ment to make a proviſion for the children of the marriage, with a 
covenant on the part of the huſband, that he would not bar the 
eſtate-tail to the wife, but would preſerve the uſes before limited 
and appointed, Lord Hardwicke diſmiſſed the bill, and ſaid 
There are many caſes in which the court will compel the truſ- 
tees to join in ſuch conveyance as will deſtroy contingent re- 
maindersz but then it muſt be in ſome meaſure to anſwer the 
uſes intended by the ſettlement, and has been uſually done in the 
caſe of old ſettlements, as in Winnington v. Foley, ( ſupra); but, I be- 
eve, there is no inſtance where they have compelled ſuch truſs 
tees to join with the father, termor for years, and the ſon to 
fell the eſtate. The old notion was, that theſe truſtees were _ 
honorary ; but this has been varied ſince, for in the caſe of Pigd 
v. Pigot, Lord Harcourt was of a different opinion, and in Man- 
fell v. Manſell, (ſupra,) Lord Chancellour Xing, aſſiſted by Lord 
Chief Juſtice Raymond and Lord Chief Baron Reynolds, was of 
opinion, that truſtees for preſerving contingent remainders, joining to 
defroy them, were guilty of a breach of trujl, and that there was no 
tverſity, whether the ſettlement be valuntary, or for a valuable comſi- 
deration, or by will only. But the reaſon of thoſe caſes turned upon 
what the court do, after truftees had actually deſtroyed the re- 
mainders: here the caſe is different, for the application to the 
court is to compel the truſtees to do an act which would deſtr 

the remainders. There is another dithculty, which is, the bull 
dand's actually covenanting in the ſettlement, that he will not bar 
the eſtate- tail to the wife, but preſerve the uſes before limited; 
and even though the huſband were dead, the wife could not do 
ock by which ſhe could bar the eſtate· tail, 2 
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- Woodhouſe 


v. Hoſkins, 
3 Atk. 22, 


Ales and Truſts; | 
the truſtees ſhould conſent to join with her; for ſhe is abſolutely 
reſtrained from barring it by 11 H. 7: c. 20. If it had been a 


application only to deſtroy the contingent remainders, I ſhould ſti] 
have taken more time to conſider : but here, it would overturn al the 
the uſes of a marriage ſettlement, which would be aſſuming to tru 
much power, and would be making a decree to compel a breach to 
of the huſband's own covenant. bre 


J. H. deviſed his lands, after the death of his wife and a truſt. con 
term of 1000 years, to his ſon B. H. for gg years, if he ſhould ſo tru 


long live, without impeachment of waſte, remainder to two truf. pre 
tees and their heirs during the life of his ſon B., to preſerve con. / 
tingent remainders, remainder to the firſt and other ſons of B. in yeal 
tail- male, remainder to H. H. his ſecond ſon for 99 years, if he duri 
ſhould ſo long live, remainder to the ſame truſtees and their hein mai 
during the life of H. H. to preſerve contingent remainders, te mal, 
mainder to his firſt and every other ſon, remainder to his other fon, 


ſons in like manner, remainder to J. H.'s daughters, remainder ts now 
the teſtator's heirs. There was a power for the ſons, when in WW man 
ee, to make jointures and leaſes, except as to particular limit 

nds, and another power for B. and the other ſons within two che 
years after being in poſſeſſion, and having a ſon of the age of 18, 
to revoke the former uſes, and to limit new uſes, ſo that the pre. 
miſes be limited to the heirs-male of the ſons in the ſame manner 
as theſe limitations, and to ſettle ſuch like power of revocation, 
The teſtator died. B. H. his eldeſt ſon died without iſſue. H. H 
the ſecond ſon married and had a ſon C. H., now above 21: 
H. H. and his fon became indebted by bonds to creditors, and 
made aſſignments of the ſettled eſtates in truſt for creditors, and 
agreed to ſuffer a common recovery, to make the aſſignment and 


tinge 
obſer 
lettlet 
not t 


Proviſion for the creditors effectual. A bill was brought by the in op 
creditors againft H. H. and his ſon C., and againſt T. H. (the Wit, c 
fifth ſon of J. H.), (all the ſons who had intermediate remainders WWtheir 
as before, being dead without ifſue,) and againſt A. B. the heir  Wicipal 
the ſurviving truſtee, to preſerve contingent remainders, in order WiWtende 
Þ compel her to join in a common recovery, and that the plaintifs N ſubjcc 
might have an effectual ſecurity and ſatisfaction for their debts. ohen 
Lord Hardwicke—It is agreed, there is no precedent where the Hande. 
court have decreed in ſuch caſes the truſtee to join; and I am of Wiſtizme: 
opinion, this is not ſuch a caſe, where the court ought to dect hiWtre1s 

it. Truſtees of this kind are called honorary truſtees, and en- Wiſduced 
truſted by parties to preſerve the contingent remainders: but, | Wviſe r 
will not ſay, if the truſtce who is appointed ſhould join, it would turb t 
be ſuch a breach of truſt, that this court would decree a ſatisfac- sor w] 
tion. The reaſon of making the father tenant for 99 years is, il Cef 
order to preſerve the eſtate. It may likewiſe be the deſign of ſuch Wnuities 
ſettlements to prevent the father's influence over the ſon when ol Wſjoin in 
age, if the father were ſeiſed of the freehold, to get the ſon that th 
deſtroy the ſettlement. Here the intention is to pay the debts who n 
the father. The objection is, that the truſtee is truſtee for the {Wtrultee 
firſt tenant in tail, and that when the tenant in tail is ſeiſed of {With t 


the freehold, then he has a power to bar, and not beſore. 4 
4 
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Uſes and Truſts, 
the caſes, there are but few: Mr. Vinnington's was in order to 
let in the jointure, and a proviſion for younger children, which was 


{till carrying it on in the family. The argument made uſe of by 
the plaintiff's counſel, was, that here it is prayed to execute the 
truſt of articles; and to be ſure, it is true; but this court is not 
to decree every truſt created by the parties; and though, as has 
been ſaid before, the court might not condemn the truſtee, if he 
conſented, yet it does not follow that the court will compel the 
trultee, and I think hie the very caſe which was intended to be 
prevented by the truſt; wherefore the bill muſt be diſmiſſed, 

F. Bi. deviſed freehold and 'copyhold eſtates to T. C. B. for 99 
years, if he thould fo long live, remainder to the defendant I. 
during the life of . C. B. in truſt to preſerve contingent re- 
mainders, remainder to the firſt and other ſons of T. C. B. in tail 
male, remainder to F. V. in fee. T. C. B. had ifſue only one 
ſon, who had attained 21 years of age, and the father and ſon 
now filed a bill againſt L. the truſtee, and F. V. the remainder- 
man, ſtating, that they were deſirous of ſuffering a recovery and 
limiting the eſtate ſo as to preſerve the contingent remainders to 
the ſecond and other ſons of T. C. B., and praying, that L. the 
truſtee might be decreed to join in making a tenant to the precipe 
for that purpoſe, ſubmitting to declare the uſes of the recovery to 
the ſecond and other ſons of T. C. B. by way of contingent re- 


truſtee for the purpoſe of ſupporting and preſerving thoſe con- 
tingent remainders. The Maſter of the Rolls, Sir Thomas Sewell, 
obſerved, that, with reſpect to remainders to remote relations in 
ſettlements, where the perſons to whom they were limited were 
not the immediate objects of the parties, or, where they {tand 
in oppoſition to the firſt tenant in tail, deſiring a reaſonable bene- 
bt, conſiſtent with the intentions of the creator of the limitations, 
their pretenſions have not been much conſidered ; but in the prin- 
cipal caſe, all took as volunteers, and were all equally to be at- 
tended to. His Honour then conſidered the ſeveral caſes on this 
ſubject, and ſaid, that, from a view of them all, it ſeemed, that 
when the eldeſt ſon, tenant in tail, is of age, and about to marry, 
and thereby continue, inſtead of de//rozing the purpoſes of the ſet- 
nement, and in ſome caſes where there has been particular diſ- 
treſs under particular circumſtances, which ought to have in- 
duced the truſtee to join, the court has interfered ; other- 
viſe not: that in the principal caſe he was called upon to diſ- 
turd the teſtator's diſpoſition merely for the ſake of diſturbing it, 
for which he ſaw no reaſon, and diſmiſſed the bill with coſts. 
Ceftui que truft in tail under a deviſe of lands charged with an- 
nuities, brings a bill againſt the truſtees, to the intent they ſhould 
on in a recovery. This is not proper, but it is proper to pray, 
that the truſtes may convey the premiſes to ce/fui que truſt in tail, 
who may then ſuffer a recovery; though if the truſtees are alſo 
truſtees for an annuity ſubſiſting, they are not compellable to part 
wich the legal eſtate out of them to the cui que truſt in tail. 


Nate; 
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Barnard v. 
Large, 
2 Cox's P. 


mainders as limited by the will, and to limit an eſtate to a - 


2 P. Was. 
Rep. 134. 
Carteret v. 
Carteret. 
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Howard v. Niere: A deviſe to truſtees, and their heirs in truſt to ſell, is 
Hall, Hill. deemed equitable aſſets, in order to make an equal diſtribution 


Nep. (The among all the creditors. | 


rule now ſeems to be, that wherever the character of truſtee can be faſtened on the deviſee, the aſſets hall 
de equitable. Lewin V. Oakley, 2 Atk. 50. Sik v. Prime, 1 Br. Ch. Rep. I 38. Batſon v. Linde. 


treen, 2 Bro. Ch. Rep. 94. 


(H) When a Truſt is to be executed, what Eſtate or 
Intereſt is to be conveyed, and to whom. 


1 Abr. Eq. 1 is now conſtantly held in Chancery, that if lands are veſted 


Cal. 395+ in gruſtees to the uſc of one and the heirs of his body, with 

remaiůder over, that the truſtees are not to convey a fee, but an 

eſtate-tail, though he will have power to bar the entail, when the 

conveyance is made to him, and it would avoid circuity. 80, if a 

ſum of money be appointed to be laid out in a purchaſe, and the 

lands to be ſettled in tail; the purchaſe and ſettlement ſhall 

be made accordingly, and net the money paid to the party; for the 

remainder-man has a chance for the eitate, in caſe the tenant in 

tail in poſſeſſion die without iſſue before any recovery ſuffered, 

which he may omit through ignorance or forgetfulneſs, or he may 
be prevented by death before he has completed it. 

1 Abr. Eq. . So, where an eſtate was limited to A. and B. in truſt for C. and 

Caf. 392+ the heirs of his body, proviſo, that if he die without iſſue, then in 

truſt for D. for life, with remainder over, and C. brought his 

bill to have the truſtees make a conveyance of the legal eſtate to 

him, and that it might be to him in fee, to prevent him from 

ſuffering a recovery, the truſtees by anſwer ſubmitted to the 

court; but the other remainder-men, who were defendants, op- 

poſed the executing any legal eſtate to C., becauſe he would then 

ſuffer a recovery, and defeat the intent of the donor, which was, 

that it ſhould be preſerved for them, in caſe C. had no iſſue. They 

alleged, that C. had married improvidently and was extravagant, 

and would ſpend the 'eſtate, and cited the caſe at the end of 

Twine's caſe, 3 Co. where, if an improvident man makes.a volun- 

tary ſentiment to put it out of his power to ſpend his eſtate, this 

. ſettlement ſhall be ſupported even at law; and therefore a court 

of equity will never help an extravagant man to deſtroy ſuch 4 

ſettlement as this; and that, in the caſe of Sir Fra. Garrard, the 

Lord Ch. Jefferies had refuſed to decree the truſtees for Sir Francis 

and the heirs of his body, with a remainder to a charity, to con- 

vey the legal eſtate, fo as to enable him to ſuffer a recover]. 

On the other fide, it was ſaid, there was no reaſon my truſtee 

ſhould hold my eſtate, whether I will or no; and that, if 3 

court of equity did not decree a conveyance in ſuch caſe, it 

would be eſtabliſhing a perpetuityz and that the conſtant courſe 

of this court is, that when money is given to be laid out in a pur- 

chaſe to- be ſettled in tail, with remainders over, the court will 

decree the money to him that was to be tenant in tail, if he de- 

ire it, to prevent circuity. But the Maſter of the Rolls ys 
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the truſtees to execute a conveyance to C. in tail, but would 
not decree the conveyance to be in fee, though preſſed to it; and 
he ſaid there may be many reaſons why a court of equity would 
not decree a 5 at all, in ſuch a caſe, ſometimes for a 
politick reaſon, as if it were to enable a nobleman to ſuffer a re- 
covery, and leave the honour bare, without eſtate; or, if the party 
were a notorious ſpendthrift, or, when the eſtate-tail was only 
by implication, as he ſaid he took it in Sir Fra. Garrard's caſe; 
and he thought it would be an ungodly thing in the truſtees to exe- 
cute a conveyance of the legal eſtate in ſuch caſe as this at the 
bar, without a decree of the court. Hil, 1701, Saunders and 
Nevil, Nete; Though the court would not decree a conveyance 
in Sir Fra. Garrard's caſe, yet he ſuffered a recovery as cęſtui que 
= in tail, which was held good, and the eſtate enjoyed under it 
diſcharged of the charity. | | 

Where a queſtion ariſes how a truſt ought to be executed by a 
conveyance, there is no better rule than to obſerve and follow what 
has been done at law in executing conditions that are matters executory, 
and to be performed ſo far as the caſe will admit of. Per Cows 

C. X 
at? tenant for life and remainder-man in tail join in a bill againſt 
truſtee, the court will decree the iruftee to convey to them, or to 
whom they appoint, and poſſibly he may pay coſts for refuſing to 
convey and putting his cui gue truſt to the charge of an unne- 
ceſſary ſuit. 

A. deviſed lands to a company in truſt to convey to B. for life, 
remainder to his firſt, Cc. ſons for their lives ſucceſſively, and 
ſo to their ifſue male for their lives only, remainder over. Per 
cur, - An attempt to make a perpetual ſucceſſhon of eſtates for 
life is vain, and an impracticable perpetuity, However the truſtees 
muſt make as ftrit a ſettlement as may be, ſo that the perſons in 
being are to be made only tenants for lifez but, where the limit- 
ation was to be to the ſon not in being, there, he muſt be made 
tenant in tail male. 

A huſband, as adminiſtrator to his wife, obtained a decree 
2gainſt the truſtees to raiſe her portion; but he, being a younger 
brother, having made no ſettlement on her, and having a ſon by 
her, the money was decreed to be raiſed, and put out for his be- 
nefit for life, then to the ſon for life, and if he leaves iſſue, and 
the father ſurvives, he to have it. 

A. in conſideration of an intended marriage, entered into ar- 
ticles, by which he covenanted with truſtees to ſettle an eſtate to 
the uſe of himſelf for life, without impeachment of waſte, re- 
mainder to his intended wife for life, remainder to the uſe of the 
beirs males of his body upon the body of his intended wife to 

begotten, and the heirs males of ſuch heirs males ifſuing, re- 
mainder to the right heirs of the faid 4. for ever; and covenant- 
ed, that in caſe the ſaid limitations were not thereafter well raiſed 
according to the intent of the ſaid articles, that he and his heirs 
would (tand ſeiſed of the premiſes, until a further aſſurance there- 
of ſhould be made to ſuch uſes, intents, and purpoſes, as in the 
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 artioles were before exprefſed and declared. The marriage took 


effect, and A. had iſſue four ſons and two daughters. The arti- 
eles were laid by wnnoticed for ſeveral years; and A. levied a fine 
of the lands (ſuppoſing himſelf to be tenant in tail under the ar. 
ticles); and afterwards, both the truſtees being dead, without 
requeſting a ſettlement, A. s eldeſt ſon having married againſt his 
father's conſent, and by ſeveral other acts of weakneſs and diſ- 
obedience much offended him, A. by deed reciting the ſaid ar- 


| ticles, and the weakneſs and diſobedience of his eldeſt fon, de- 


clared, that the faid fine ſo levied by him, ſhould enure to the uſe 
of himſelf for life without impeachment.of waſte, remainder to 
his wife for life, remainder to his ſecond ſon in tail male, with 
like remainders to his two younger ſons, with remainder to his 
own right heirs; and after making a like ſettlement of other 
lands, A. died inteſtate, leaving a great perſonal eſtate, and leay- 
ing a real eſtate in Ireland, and new-purchaſed lands in England, 
together of the value of 1000 J. per annum and upwards. Upon 
his death, the eſtate in Ireland and the new-purchaſed lands de- 
ſcended to his eldeſt ſon, who alſo became entitled to his ſhare 
(upwards of gooo /.) of the perſonal eſtate. The ſecond ſon en- 
tered upon the ſettled eſtates, and the eldeſt ſon having got poſſeſ- 
ſion of the articles, which it appeared had been thrown by ſeve- 
ral years as uſeleſs, brought his bill for a ſpecifick performance 
thereof. 

It was inſiſted for the defendant, that though by the firſt part 
of the articles they ſeemed to be executory, yet by the covenant to 
ſtand ſciſed in the laſt part of them, they were actually and im- 
mediately executed ; that he thereby covenanted to ſtand ſeiſed to 
the before-mentioned uſes, till a ſettlement was made accord- 
ingly; that no ſettlement having been made, the uſes continued 
to be executed by virtue of that covenant ; that by theſe uſes he 
was plainly tenant in tail, and by the fine had bound his iſſue, 
and made himſelf maſter of the eſtate, and might diſpoſe of it as 
he thought fit. But Lord Chancellour ſaid, that upon articles the 
caſe was ſtronger than on a will: that articles were only minutes 


or heads of the agreement of the parties, and ought to be ſo mo- 


delled when they come to be carried into execution, as to make 
them effectual. That the intention was to give A. only an eſtate 
for life; that if it had been otherwiſe, the (ſettlement would have 
been vain and ineffectual, and it would have been in A. s power, as 
ſoon as the articles were made, to have deſtroyed them; that the 
covenant to ſtand ſeiſed was, until ſuch time as the ſaid uſes were 
well raiſed, according to the true intent and meaning of the at- 
ticles. That if a ſettlement had been made defective in any par- 
ticular, it would not have been final or concluſive ; that a ſecond 
ſettlement muſt have been made 2i// the uſes were well and truly 
raiſed ; and that this covenant for ever ſubſiſted till ſuch ſettie- 
ment ſhould be made; that he hoped never to ſee the time when 
the court would ſo far have power as to judge what behaviour of 
a fon thould amount to a forſeiture of his eſtate; and therefore 
thought, if a ſettlement had been made, no miſL.haviour of the 


ſea 


Uſes and Truſts, 


fon could amount to a forfeiture of it. That this eſtate being 
ſpec fically agreed to be ſettled, it was a truſt for the eldeſt fon, 
which paſſed with the lands into whoſe hands ſoever they came, 
and could not be defeated by any act of the father or the truſtees. 
And therefore he decreed a conveyance to the plaintiff, and the 
heirs male of his body, and an account of the profits from his 
father's death, and the deeds and writings to be delivered up. 
This decree was afterwards affirmed in the Houſe of Lords. 

So where the huſband, before marriage, agreed by articles to 
ſettle lands to the uſe of himſelf and his intended wife for their 
lives, and the life of the ſurvivor, and afterwards to the uſe of the 
heirs of his body on the wife, and after the marriage, by ſettle- 
ment reciting the articles conveyed the lands to the uſe of himſelf 
and his wife for their lives, and the life of the ſurvivor, remainder 
to the uſe of the heirs of his body by his wife; it was held not 
to be a proper execution of the articles, though the articles did not 
expreſsly mention the intent to provide for the iſſue. For, Lord 
Talbot obſerved, it could not be doubted but that, upon an appli- 
cation to the court for carrying the articles into execution, it 
would have decreed it to be done in the ſtricteſt manner, and 
would never have left it in the huſband's power to defeat and an- 
nul every thing he had been doing; and the nature of the provifien 
was ſtrong enough for that purpoſe, without any expreſs words.] 

Upon a marriage, articles were entered into, whereby it was 
agreed, that the wife's portion ſhould be laid out in the purchaſ- 
ing of lands, which ſhould be ſettled on the huſband and wife 
for their lives, and the life of the longeſt liver of them, and after 
to the heirs of the body of the wife, by the huſband to be begot- 
ten; yet the Maſter of the Rolls decreed the ſettlement to be to 
the firſt and other ſons, &c. ſo as the huſband and wife might not 
have power to bar the iſſue. 

So, where on a treaty of marriage between the defendant and 
the plaintiff Joanna, the defendant entered into a bond to the 
plaintiff Joſeph, father of the plaintiff Janna, with condition to 
ſurrender certain copyhold lands to the uſe of himſelf for life, 
remainder to the plaintiff Joanna for life, remainder to the heirs 
of their two bodies to be gotten, with remainder to the heirs 
of the huſband ; the marriage took effect, and a bill was brought 
2gainſt the huſband to compel a ſurrender purſuant to the intent 
of this bond; the huſband, making default at the hearing, was 
decreed to ſurrender to the uſe of himſelf for life, remainder to 
the uſe of his wife for life, remainder to the uſe of their firſt and 
Other ſons in tail general ſucceſſively, with a remainder to the 
daughters of their two bodies to be begotten in tail general; and 
in the mean time, till ſuch ſurrender was made, the court de- 
cared that the copyhold land ſhould be held and enjoyed accord- 
ng to theſe uſes. 
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ſecuring the performance of the condition yet a ſpecifick execution was fecreed, and in ſuch a manner 


'% 23 effectually to ſecure the iſſue from being defeated by making them vurchaſers, 
Ulber, there is no mention in the decree of the remainder to the wife for lifes 
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But note, in 
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Cuſack v. [Where articles were entered into by the huſband, in which he of 
Culack, eovenanted that as well all the real eſtate that he had then in Tr. he 
Sack, 45%. land, as all the lands and tenements which he ſhould purchaſe to 
during the life of his intended wife, ſhould deſcend and come to the W. 

heirs mate to be begotten on the body of the intended wife by the ul 

huſband, and ſhould be ſecured and ſettled on the ſaid heirs mal: Al 

by the huſband, as the counſel of the intended wife ſhould adviſe, uſc 

Upon an appeal to the Houſe of Lords, from a decree of the ing 

court of Chancery in Ireland, the decree was reverſed ; and it was ſal 

ordered that a ſon of the marriage ſhould be deemed a tenant in -_ 

rail, under the articles, and to hold and enjoy the lands againit all ſur 

33 claiming under a ſubſequent ſettlement by his father; who uſe 

ad Jevied fines and ſuffered recoveries to bar the ſuppoſed entail. the 

— v And in a caſe where the hyftand entered into a bond to ſurren- obl 
— . der copyholds to the uſe of himſelf for life, remainder to his the 
293. c. 5. Wife for life, remainder to the heirs of their bodies, then to the huſ- 1 
1 Eq band in fee; upon a bill againſt the huſband, after the marriage, adh 
p. 14. for execution of this engagement; the decree was, for him to ban 
ſurrender to the uſe of himſelf for life, remainder to the uſe of ſtric 

his wife for life, remainder to the uſe of the firſt and other ſons a f. 

in tail general ſucceſſively, with remainder to the daughters in but 

tail general. | not 

Vide Burtn So, where the intended wiſe's eſtate was articled to be ſettled com 
or ger on the huſband and wife, and on the heirs of their two bodies, Lord for 
17 Cowper admitted, that if no ſettlement had been made, the court * * 
would have taken care to ſecure to the daughters the proviſion in- eo 

tended them by the articles. ; Tha 

Where by articles previous to marriage it was agreed to pur- hay 
chaſe lands, and ſettle them to the uſe of the huſband for life, the 

Whately v. then of the wife for life, remainder to the uſe of the heirs of br not 
died ves, body by him ; they purchaſed and joined in a recovery to the ule of to tl 
358. a mortgagee in fee. Upon a bill by the eldeſt ſon after the death clear 
of his mother, inſiſting that he was entitled, on the conſtruction In 
of theſe articles in equity, to have the eſtate ſettled to the firlt, to be 

c. ſon in tail male, Sir Zoſeph Jelyll ſaid, that if this had been band 
a common limitation, he ſhould have thought what was infiſted on Joint 
was right, and that the mortgagee muſt have loſt his eſtate. But marr 
that this was particular to zhe heirs of the body of the wife by the huſ- Foun 
band, and being ex proviſiene viri, would ſecure the children againſt band 
the father alone; and that it might be the real intent that bt on t! 

might bar, comparing it to a potver of revocation both by father and leirs 
mother ; and the defendant was therefore well barred. {tle 
- Green v. So, in a ſubſequent caſe, Lord Hardwicke ſaid he might com- on th 
3 pare it to the caſe where, by a ſettlement of lands, the wife has an the f 
eſtate ex proviſſone viri, the court has refuſed to interpoſe to ſettle whet] 
the eſtate otherwiſe, becauſe the intent will prevail, ſince ſhe can- for lif 
not alien by ſtat. 11 H. 7. FEM cellty, 
2 « Again, by marriage: articles cuſtomary lands of inheritance lettler 
N of the intended huſband, holden by copy of court-roll, were confir 
Br. Chan, agreed to be ſettled to the uſe of the intended huſband for . 
W ths 
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of both, to the uſe of the heirs of her body by him if he ſurvived 
her, but if he ſurvived him, to the heirs of h body on her body 
to be begotten, remainder to his own right heirs. The marriage 
was had and the huſband afterwards ſurrendered the lands to the 
ules mentioned in the articles, and was admitted accordingly. 
And at the ſame court he and his wife ſurrendered to certain 
uſes. And on a queſtion between a ſon of the marriage claim- 
ing under the entail 1n the articles, and others claiming under the 
{aid ſurrender by the huſband and wife; one of the points made, 
and that on which the deciſion proceeded, was, Whether the 
ſurrender to the uſes in the articles was a due execution of the 
uſes of the articles; and whether, by the ſubſequent ſurrender, 
the huſband gained an abſolute power over the wife ? We are to 
obſerve, that eſtates-tail were barrable by ſurrender, according to 
the cuſtom. | | 

The Maſter of the Rolls ſaid, that the rule had been ſettled and 
adhered to in many caſes, that articles for a ſettlement on a huſ- 
band, and the heirs of his body, ſhould be carried into execution in 
ſtrict ſettlement; and it had been conſidered as vain to make 
a ſettlement which inſtantly might be defeated by a recovery 
but the doctrine had never gone ſo far, where that party could 


not ſuffer a recovery alone. He obſerved, that it was anciently a 


common mode of .ſettlement to the huſband for life, to the wife 
for life, and to the heirs of the body of the wife by the huſband; 
it was thought a ſufficient precaution to prelerve the entail, that 
it could not be deſtroyed unleſs both huſband and wife concurred. 
That in the principal caſe, the limitations appeared to be anxiouſſy 
worded ; the concurrence of both parties was neceſſary to deſtroy 
the entail 3 it was out of the power of the ſurvivor. He was 
not to look to the impropriety of what had been done, but 
to the power the parties had to do it, and he thought that point 
clear, 

In a caſe where money, in the hands of truſtees, was articled 
to be laid out in the purchaſe of lands to be ſettled on the huſ- 
dand for life, remainder to the intended wife for life for her 
jointure, remainder to the firſt and other ſon and ſons of the 
marriage in tail male ſucceſſively, chargeable with 2000/7. for 
younger children, remainder to the huſband in fee; and the huſ- 
band's father by the ſame articles covenanted to ſettle other lands 
on the huſband, and the heirs male of his body, remainder to the 
leirs of the father: upon a queſtion, Whether a ſubſequent 
ſettlement of the laſt- mentioned lands by the huſband's father, 
on the huſband and the heirs male of his bady, with remainder to 
the father in fee, was a good pertormance of the agreement ; or 
whether the limitation ought not to have been on the huſband 
for life, with remainder to the firſt and other fons in tail male ſuc- 
eeſſwely in frif ſettlement ? Lord Chancellour Xing held, that the 
lettlement was a good execution of the agreement, and therefore 
confirmed the ſettlement. He ſaid, that by the articles thoſe 
ands were not intended to be ſettled as a proviſion for the children 
o& that marriage, they were taken care of by the ather part of the 
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articles by the truſt money; and it was not like the common caſe 
of articles ſor a ſettlement on the iſſue of the marriage where no other 
proviſion or care is taken for them; and the different manner of 
penniny, the articles in relation to the truft-money, and as to thoſe 
lands, the one to be in fri ſettlement to the firſt, &c. ſon of that 
marriage, the other limited to the huſband and the heirs male of his 
body generally, and not tied up to the iſſue of that marriage, ſhew- 
ed plainly the parties nder load, and had in contemplation the 
difference between a ſtrict ſettlement upon the iſſue of that marriage, 
_ a general ſettlement upon the huſband and the heirs male of his 


And accordingly, in a caſe of marriage-articles, where part of 
the eſtate was limited to the huſband for life, remainder to the 
wife for life, and after the death of the ſurvivor, remainder to the 
heirs of the body of the wife by the huſband, another part to the huf. 
band for life, remainder to the heirs of his body, remainder to the 

Howell wife; upon a bill filed by the eldeſt fon to have the articles car- 

Hovell, .g tied into execution ſtrictly to the firſt, Cc. ſon in tail, Lord 

eg 32” Hardwicke obſerved, there was a difference in the penning of the 

two limitations; on the firſt they might have it in view to leave 

it in the power not of the father only, but of beth to vary; but on 

the ſecond there could be no ſenſe of the limitation, but as the 

ſon contended for; otherwiſe it would be abſolutely in the power 

of the father, by fine, to bar it, and defeat all the iſſue. They in- 

tended the wife ſhould have a jointure in the one, in the 

other not. It ſeemed a ſtrong diſtinction on the face of the 

articles, and there had been caſes adjudged on that.— That where 

by articles part of an eſtate was limited to father for life, to wife 

for life, to firſt and every other ſons and daughters in tail, another 

you. to teſtator for life, and the heirs male of his body by that wife, 

ord Macclesfield ſaid, if that had been the ſole limitation, he 

ſhould, without ſcruple, decree in fri ſertlement according to the 

common rule; but where the parties had ſhewn they knew the 

diſtiuction when to put it out of the powwer of the father, and when 

The repoyt to leave it in his porter, he would not vary the laft limitation; de- 

3 creeing to the father in tail as to the laſt, though not as to the 

certain the firſt.— That as in the principal caſe there wes a difference in the 

cafe thus penning of the articles, in one of which they might intend to leave 

— er it in the power of the father, in the other not in his power to do 

ardwicke, . - 

it alone, it was a reaſonable way. 

Honor v, Articles were made previous to, and in conſideration of 2 

3 marriage, for ſettling lands to the uſe of the huſband for liſe, 

1 P. W. 123. remainder to the wile for life, remainder to the heirs of the body 

: cf the wife by the huſband begotten, remainder to the huſband in 

fee; and before the marriage a ſettlement was made reciting the 

articles, and expreſſed to be in purſuance thereof, limiting the lands 

to the uſe of the huſband for life, remainder to the wife for life, 

remainder to the heirs of the body of the hyſband by the wife, re- 

mainder to him in fee. There was iſſue of the marriage one ſon 

the father married again, had ſeveral other children, and having 

procured his ſon, without any conſideration, to join with him in 

mortgaging 


— ua w 


8er. 


fe, re- 
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ing the eſtate, and limiting the fee - ſimple and equity of 


redemption to the father. Upon a bill afterwards brought by the 


ſon to compel his father to reſettle the land on the ſon, aſter his 
(the father's) death, purſuant to the articles. | 

Lord Chancellour held it was a plain miſtake in making the ſet- 
tlement vary from the articles, which were prudent articles ; and 
the ſettlement, ſaid to be made purſuant thereto, ſhewed there was 
10 alteration of the intention, nor any new agreement between the 
making of the articles and the ſettlement z and this appearing on 
the face of the articles and ſettlement, the length of time (about 
25 years) was immaterial. And he decreed the father and his ſc- 
cond wife to join in a conveyance to ſettle the eſtate as by the ar- 
ticles, viz. to the father for life, remainder to the ſon in tail; but 
as to the mortgage, the ſon having joined in it, the court could not 
ſet it aſide, but directed the father to keep down the intereſt 
during his life. | 

But, where marriage-articles were entered into for ſettling the 
wife's eſtate on the huſband and wife, and on the beirs of their two 
bodies to be begotten : after the marriage, a ſettlement was made of 
the lands upon the huſband and wife for their lives, remainder to 
the heirs of the body of_the wife by her ſaid huſband : there 
was iſſue of the marriage one daughter only: and after the death of 
the huſband, his widow married again, joined in a fine of the 
lands, and ſettled them to other uſes : a bill was brought by the 
daughter of the ſirſt marriage, to carry the articles into execution 
for that no care was taken of the daughters by the ſettlement, as 
the limitation to the heirs of the body of the wife by her firſt 
huſband made her tenant in tail ; and conſequently left her the 
power to bar them, which was contrary to the intent of the arti- 
cles, that being to make an effectual proviſion for all the iſſue of 
that marriage. But Ford Cowper diſmiſſed the bill; ſaying, if 
no ſettlement bad been made, and application had been made to 
the court for making one purſuant to the articles, the court would 
have taken care to have ſecured to the daughters the proviſion in- 
tended them by the articles, But a ſettlement having been 
actually made and accepted by the parties, he could make no al- 
teration in it. 

Again, articles were entered into for ſettling lands to the 
uſe of B. the intended huſband for life, without waſte, re- 
mainder to M. the intended wife for life, remainder to the 
beirs male of the body of B. by M., remainder to the heirs male 
of the body of B. by any other wife, remainder to the heirs fe- 
male of the body of B. by the faid M., with leaſing and jointur- 
ing powers to B. Afterwards, and before rhe marriage, a ſettle- 
ment was made, and mentioned to be in purſuance and prrformance 
of the articles; and the lands were thereby limited to B. for life, 
remainder to M. for life, remainder to the firſt, c. fon of the 
marriage ſucceſſively in tail male, remainder to the firſt, Sc. 
ſon of B. by any other wife in tail male ſucceſſively, remainder 
te the heirs of the body of the ſaid B. by the ſaid M., remainder 
over. They had iſſue only one daughter, who died, leaving two 

M 4 daughters, 
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daughters. B. having an eſtate-tail under the limitation to the the 
heirs of the body, & c. ſuffered a recovery, ſold part of the lands, the 
deviſed the refidue, and died. 'The grand-daughters brought their mui 
bill in the Exchequer againft the executors of B. to rectify the not 
miſtake in the ſettlement, in limiting an eſtate-tail to B., inſtead bein 
of limiting it in ſtrict ſettlement, as by the articles it ought to caſe 
have been. The articles were made in December, the ſettlement it w. 
in March 1685; the ſale of the lands in 1698, and the will in cove 
1722: the defendant pleaded the ſettlement, the recovery, the the 
will, and the long enjoyment; but the plea was over-ruled by 0 
Lord Ch. B. Gilbert, and the other Barons; and aſter hearing the ſecu 
cauſe, Lord Ch. B. Pengelly and the other Barons diſmiſſed the ſatis! 
bill without coſts; it appearing to them dangerous to ſet aſide a limit 
ſettlement, which ſeemed to have been ſolemnly and deliberately preſs 
3 Br. Caf, made, But on an appeal to the Lords, this diſmiſſion was re. main 
Pail. 327. verſed, and the lands act ſold were decreed to be conveyed to th; to th 
grand-daughters and heirs female of their bodies, as tenants in com- to da 
mon, with croſs remainders to them in tail female; and the de- the li 
viſce to account for the profits, and the executor to account for wher 
the purchaſe-money received by B. for the lands by him fold, and ters | 
to pay intereſt for the ſame z the writings to be brought into the Ar 
court of Exchequer, and poſſeſſion to be delivered to the appel- this | 
lants ; and the principal monies ariſing by the ſaid ſale to be laid Wet 
out in lands, to be ſettled to the ſame uſes as the lands unſold were of th 
decreed to be conveyed to. 3 ſecuri 
Powell v. Marriage-articles were entered into for ſettling lands to the li 
So 2 P. the uſe of the huſband D. for life without waſte, remainder to buſba 
ns 535. truſtees and their heirs during his life, to ſupport contingent te- of the 
mainders, remainder in part to the wife E. for her jointure, re- of thi 
mainder as to the whole to firſt, &c. ſon of the marriage in tail daugh 
male ſucceſſively, remainder to the heirs male of the body of the huſ- of the 
band, (i. e. by any wife,) remainder to the heirs of his body by his ſaid An 
wife E., remainder to his own right heirs, with a clauſe empow- lle, / 
ering huſband and wife to make leaſes; and alſo a clauſe, that if power 
he ſhould die without iſſue male by his ſaid wife, if there ſhould afterw 
be one daughter, ſhe ſhould have 30oo/., and if there were more odſery; 
daughters than one, they ſhould have 4000 J. among them; which vards 
portions were to be ſecured on ſome part of the eftate. It hap- a prov: 
pened there was iſſue of the marriage only one daughter. D. ſur- comme 
vived his wife, and ſuffered a common recovery of the lands, and rom t] 
made another ſettlement of them in conſideration of, and pre- gree m 
vious to, his ſecond marriage; ſubject as to part to a truſt for miſtake 
raiſing 3000 J. for his daughter by his firſt wife, in ſatisfaction of Which 
the portion ſhe was entitled to under the firſt articles, and main- Cnfide; 
tenance for her in the mean time. The queſtion was, (here being wry, a 
notice of the firſt articles,) whether the limitation in the firſt ar- laring 
ticles to the heirs of the body of D. by E. his wife, ſhould not be taken mult be 
as if it had been to the daughters of D. by his ſaid firſt wife? have the 
For then they could not be barred by the recovery (conſidering the anicles, 
preceding intermediate limitation to the heirs male of his body wh . f 5 
2 th «Oy 


2 
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the ſame time as words of purchaſe, It was inſiſted, that here 
the limitation to the heirs of the body of D. by E. his firſt wife, 
muſt be the ſame as if it had been to the daughters ; for it could 


not be intended in favour of the ſons of that marriage, there 


being an expreſs limitation before to them; and though in the 
caſe of a ſettlement, there being a precedent eſtate for life to D., 
it would have been an eſtate- tail in him barrable by the common re- 
covery, yet it was otherwiſe where it reſted upon articles; and 
the caſe of Weſt v. Erriſſey was cited. 

On the other fide it was ſaid, and reſolved, that the 3000 /. 
ſecured by the ſettlement on the ſecond marriage, was an actual 
ſatisfaction of all demands under the articles; and that though a 
limitation by articles to the heirs male of the marriage, aſter an ex- 
preſs eſtate for life to the father, ſhould be taken to mean a re- 
mainder to the firſt Sc. ſon, it does not follow that a limitation 
to the heirs of the body muſt be equivalent to a remainder limited 
to daughters; eſpecially in this caſe, where they were poſtponed to 
the limitation to the heirs male of the body of D by any wife; and 
where there was an expreſs pecuniary proviſion made for the daugh- 
ters by the firſt wife; which was all they were to depend upon. 


15 


Supra. 


And the following diverſities were taken by the court, between See Fearne's 


this laſt caſe and the caſe of Weſt and Erriſſey; in the caſe of 
Wet and Erriſſey, no portions were provided for the daughters 
of the firſt marriage; in the laſt caſe, portions in all events were 
ſecured to ſuch daughters In the cafe of Weſt v. Erriſſey, after 
the limitation in the articles to the heirs male of the body of the 
buſvand and wife, and the remainder to the heirs male of the body 
of the huſband by any wife, came the remainder to the heirs female 
of the body of the huſband by the firſt wife c. ſo that the 
daughters were more immediately in the view and contemplation 
of the parties, than in the laſt caſe. 


. R. 
147, &c. 


An eſtate was articled to be ſettled on the huſband for Roberts v. 


life, ſans waſte, remainder to the heirs male of his body, with 
power to raiſe portions for younger children, A ſettlement was 
afterwards made, before marriage, in purſuance of the articles, and 
obletring the very words of the articles. The huſband after- 
vards levied a fine to the uſe of himſelf in fee, and by will made 
a proviſion for his ſon's debts. Lord Hardwicke ſaid it was the 
common caſe; the variation from the intent of the articles, and 
rom the ordinary courſe of ſettlements not ariſing from any new 
ret ment, (being made in purſuance of the articles,) but from 
miſtake in not attending to a ſtrict ſettlement. The reaſon of 
vhich was unanſwerable, viz. that on a ſcttlement for valuable 
conſiderations to make the father tenant in tail, would be nuga- 
ory, and the ſame as making him tenant in fee. But the fon 


Kinglley, 
1 Vez. 238. 


ring ſubmitted to and taken a benefit under his father's will, Id. 1 Br. 


nult be bound thereby; and therefore; though he was entitled to 
have the ſettlement rectified according to the true intent of the 


Chanc Caf, 
587. of elec. 
tion in theſe 


ticles, he could not retain both, but muſt make his election. caſes, 
By articles previous to marriage it was agreed that 3000 J. Dodd v. 


ould be laid out in the purchaſe of a frechold eſtate, to be 
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ſettled on the huſband for life, remainder to the wife for liſe, 
remainder to the uſe of ſuch iſſue of their bodies, in ſuch part 
and manner as the huſband and wife ſhould by deed or writing 
appoint; and for want of appointment to the uſe of 7he Kr.“ 
their bodies, remainder to the right heirs of the huſband. re 
was no proviſion for — children. The huſband died with. 
out appointment, leaving his wife and two ſons and a daughter, 
Upon a bill by the eldeſt ſon to have the money laid out, accord. 
ing to the articles, in land to be ſettled on him in tail, remainder 
to his brother and ſiſter in tail, with reverſion. in fee to himfelf; 
and a croſs bill by the younger children to have the lands to be 
bought ſettled on them equally with the eldeſt ſon. - The Maſter 
of the Rolls was of opinion, that the lands to be purchaſed ought 
to be ſettled in ſtrict ſettlement, and limited to the firſt, &c. ſons 
in tail, with remainder (the daughter being dead without iſſue) to 
the right heirs of the huſband; and decreed accordingly. 

Lord Talbot laid it down as a rule, that where articles are en- 
tered into before marriage, and a ſettlement made after marriage, 
different from thoſe articles, (as if by articles the eſtate was to 
be in ſtrict ſettlement, and by the ſettlement the huſband is made 
tenant in tail,) the court will ſet up the articles againſt the ſettle. 
ment. But, where both articles and ſettlement are previous to the 
marriage, at a time when all parties are at liberty, the ſettlement 
differing from the articles, will be taken as a new agreement be- 
tween them, and ſhall controul the articles. And although in the 
caſe of Weſt and Eriſſey the articles were made to controul the 
ſettlement made before marriage, yet that reſolution did not con- 
tradict the general rule; for in that caſe the ſettlement was en- 
preſsly mentioned to be made in purſuance and performance of the ſaid 
marriage articles, whereby the intent appeared to be ſtill She ſame as 
it was at the making of the articles. 

Articles were entered into for ſettling an eſtate to the 
huſband for life, after his death to his intended wife for her life, 
and after her death to the uſe of the heir male of the huſband to be 
begotten on the body of the wife; afterwards, and before marriage, 
by a ſettlement declared to be in part res of the ſaid arti- 
cles, the lands were ſettled upon the huſband for life, then to the 
wife for life, and after her death to the uſe of the heirs male of 
the huſband begotten on the body of the wife. Afterwards the 
marriage took effect, and the huſband ſuffered a common recovery, 
and mortgaged the land in fee; which mortgage was afterwards 
aſſigned to another mortgagee. After the father's death, his 
eldeſt ſon brought his bill for an account of the rents and profits, 
and for poſſeſſion, and to have the full benefit of the marriage- 
articles; inſiſting that his father was intended to be tenant for 
life only, with:remainder to his firſt and other ſon and ſons ſue- 
ceſſively in tail; that he was a purchaſer under thoſe articles, and 
they ought to be conſidered as if they had been ſtrictly carried 
into execution. The mortgagee denied notice of the articles, and 
inſiſted on his being a purchaſer for valuable conſideration. Lond 
Flardwicke ſaid it was certaiuly true, from the general Pine 
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of the court, that if articles on marriage are to ſettle an eſtate to 
A. for life, remainder to his wife for life, remainder to the heirs 
male of the body of A., it is taken in that court to be in fri? 


ſettlement, and an eſtate for life only in the father and mother; and 


if the ſettlement be made after marriage, it ſhall be reQified b 
the articles before; that the caſe of Yet and Erriſſey was bot 
upon articles and a ſettlement before marriage; and was the firſt 
caſe where the court altered a ſettlement, and made it conform- 


171 


able to articles, and relieved on the head of miſtake, She ſettlement 


referring expreſsly to the articles. But that was between the parties 
to the articles and ſettlement, and their repreſentatives, and mere 
volunteers: and had not been carried into execution againſt a pur- 
chaſer : that it was true, the court had given relief againſt perſons 
who claimed under the ſettlement and their repreſentatives ; but 
no caſe had gone ſo far as to relieve againſt purchaſers.— He alſo 
obſerved, that there was no caſe, but where there are articles as 
well as a ſettlement, in which the court will conſtrue words 
which make a legal eſtate-tail, to be carried into ſtrict ſettle- 
ment. And upon the whole, Lord Hardwicke, after delivering 
his opinion that there was not ſufficient proof of notice of the 
articles in the aſſignee of the mortgagee, diſmiſſed the bill ſo far 
as it prayed to be relieved againſt the mortgage; but decreed that 
the plaintiff might be at liberty to redeem. 

And the court have refuſed to rectify a ſettlement according to 
articles, for want of the production of the articles themſelves, 
The articles were previous to marriage, for ſettling, by the wife's 
father, certain eſtates to the uſe of the huſband and wife for 
their lives, and the life of the ſurvivor, and after the death of the 
ſurvivor to the uſe of the heirs of the body of the huſband on the 
wite, remainder over. A ſettlement was made after marriage re- 
ating the articles, and ſaid to be made in conſideration of the mar- 
rage, and purſuance and performance of the articles, Upon a bill by 
a ſon of the marriage, to have the articles carried into execution, 
Lord Hardzicke diſmiſſed it, for want of the articles being pro- 
duced; by which alone, he ſaid, he could alter the ſettlement. 
It was impoſſible, he ſaid, for him to determine otherwiſe, unleſs 
the whole of the inflrument was before him; for the true conſtruc- 
tion depended on word: ; and other parts of the deed might be 
material to find out the true meaning. He could not ſee reaſon 
to lay it down as a rule, that in all caſes of articles, the huſband 
was to be only tenant for life. 

The huſband, upon his marriage, covenanted to levy a fine of 
freehold, and ſurrender copyhold lands to the uſe of himſelf for 
life, remainder to his wife for life, remainder to the heirs male 
of his body by his wife, remainder to the heirs of their two bodies. 
He afterwards died, without levying the fine or making the ſur- 
render, leaving a ſon and a daughter by his wife. The ſon after- 
wards, for indemnifying ſome ſureties for him, covenanted to 
levy a fine of the frecholg, and ſurrender the copyholds; and 
lied, having ſurrendered the copyhold; but without levying a 


fne of the frechold. Upon a bill by his ſiſter and her huſband. 
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to have the freehold and copyhold lands aſſured to her accord. 
ing to the intent of the ſettlement, Lord. Harcourt conſidered the 
deed by the father in the nature of articles, to be executed in 
a ſtricter manner than in the words of the deed, and that a e. 
mainder might be limited to the daughters; fo that a fine by the 
ſons could not have barred it. But upon a rehearing before Lord 
Cowper, he held that the ſettlement, by the deed to lead the uſes 
of the fine, was not to be conſidered as articles, but a deſective 
ſettlement, and the uſes nat to be altered ar varied: but that a court 
of equity would %% it ſo far, as to conſider it as if a fine had 
been levied (by the huſband), and then the plaintiff would na 
have been barred without a fine (by her father), and ſhe was to 
be conſidered as Heir of the body of her father. And that the li- 
mitation in the deed to the heirs of the bodies, could be inſerted 
for no other end or purpoſe, but to carry the eſtate to the daugh- 
ters of the marriage; it being before limited to the heirs male; and 
therefore he confirmed the decree as to the freehold. But, as to 
the copyhold, there appearing no particular cuſtom in the manor 
for ſuffering a recovery, he held the ſurrender (by the ſon) would 
have barred the entail, in caſe the copyhold had been well ſettled; 
and therefore varied the decree, and diſmiſſed the bill as to that.) 

W. B. deviſed 300 J. to her daughter M. to be laid out by her 
executrix in lands, and ſettled to the only uſe of her daughter 
M. and her children; and if ſhe died without iſſue, the lands to 
be equally divided between her brothers and ſiſters then living: 
the plaintiff married M. the legatee, and had iſſue by her, but ſhe 
and her child being both dead, and the money not laid out in 
land, the bill was, that the plaintiff might either have the money 
laid out in lands, and ſettled on him for life, as being tenant 
by the curteſy, or, in lieu of the profits of the lands, might 
have the intereſt of the money during his life. It was held by 
the court, that if it had been an immediate deviſe of land, M. 
the daughter would have been by the words in the will tenant in 
tail, and conſequently the huſband would have been tenant by the 
curteſy; and in caſe of a voluntary deviſe, the court muſt take it 
as they found it; although upon the like words in marriage- 
articles it might be otherwiſe, where it appeared the eſtate was 
intended to be preſerved for the benefit of the iſſue, and there- 
fore decreed the money to be conſidered as lands, and the plaintiff 
to have the intereſt or proceed thereof for his life, as tenant by 
the curteſy. | 

[So, upon a deviſe for the ſettling of lands on A, for life, and 
after his deceaſe to the heirs male of his body, and the-heirs male of 
the body of every ſuch heir male, ſeverally and ſucceſſively at they 
ſhould be in priority of birth and ſeniority of age, remainder to B. 
In arguing the queſtion, Whether A. was tenant for life only or in 
tail, the common caſe of marriage-articles was cited, where, 
though they were ſo worded as to give the huſband an eſtate - tail, 
yet the court had decreed a ſettlement on the huſband for life only, 
and then upon the firſt and other fon and ſons, &c. Upon which 


part of the argument Lord Keeper obſerved, that where ſettlements 
tuen 


and 
ale of 
5 they 
to B. 
or in 
here, 
e-tail, 
only, 
which 
ments 

doc re 


Aſes and Truſts, 
evere agreed to be made upon valuable conſideration, the court would 
aid in artificial words, and make an artificial ſettlement : but he 
never knew it done for a bare volunteer. 

Lands were deviſed to truſtees and their heirs for pay- 
ment of debts and legacies, and afterwards, to ſettle what ſhould 
remain unfold, one moiety to the teſtatrix's ſon H., and the heirs 
of his body by a ſecond wife, with remainder over; and the 
other moiety to the teſtatrix's fon F., and the heirs of his body, 
with remainders over; taking ſpecial care in ſuch ſettlement, that 
it ſhould never be in the poaver of either of the ſons to dock the en- 
fail of either of their moieties, Upon a queſtion, Whether the ſons 
were entitled to have eſtates-tail conveyed to them, or only eſtates 
for life? the court held, that the ſons muſt be made only tenants 
for life, and ſhould not have eſtates-tail conveyed to them; but 
their eſtates for life ſhould be without impeachment of waſte. 
Becauſe in that caſe an eſtate was nat executed, but only executory: 
and therefore the intent and meaning of the teſtatrix was to be 
purſued, She had declared her mind to be, that her ſons ſhould 
not have it in their power to bar their children, which they would 
have, if an eſtate tail were to be conveyed to them. And the 
court took it to be as ſtrong in the caſe of an executory deviſe for 
the benefit of the iſſue, as if the like proviſion had been con- 
tained in marriage - articles; but had ſhe by her will deviſed to 
her ſons an eſtate-tail, the law muſt have taken place; and they 
might have barred their iſſue, notwithſtanding any ſubſequent 
clauſe or declaration in the will, that they ſhould not have power 
to dock the entail. 

Again, A. deviſed a ſum of money to truſtees. in truſt, to 
be laid out in lands, and to be ſettled on B. for life, without im- 
feachment of waſte, remainder to truſtees and their heirs during 
the life of B., to ſupport contingent remainders, remainder to the 
berrs of the body of B., remainders over, with a power to B. to make 
2 jointure.— The univerſality of the rule reſpecting the union of 
the limitation to the anceſtor for life, with that to the heirs of his 
lach, &c. was urged in ſupport of B's being entitled to an eſtate- 
tail in the lands to be purchaſed. To which it was anſwered, 
that the rule in conſtruction of wills was, that the intention of 
the party ought to take place, however improperly expreſſed, 
That it would be a downright violation of the teſtator's inten- 
tion, to conſtrue the eftate deviſed to B. to be an eſtate-tail. 
For 1ſt, the eſtate was deviſed to B. for his life, expreſsly ; 2dly, 
it was to B. without impeachment of awaſte, which would be vain 


words, if B. were to have more than an eſtate for life; 3dly, the 


eſtate was deviſed to truſtees, during the # of B., to preſerve 
emtingent remainders, ſo that the teſtator expreſſed his intention, 
that the remainders limited to the iſſue of B. ſhou!d be contingent 
remainders ; and what could be more contradictory to this expreſs 
and plain intent, than to ſay thoſe remainders ſhould not be con- 
tingent, but give a veſted eſtate-tail to B, As to the notion that 
the conveyance directed by a ꝛuill ſhould be in the words made uſe 
of in the will, it was impoſſible that rule could univerſally hold: 

for 
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Fide Earlof for ſuppoſe the direction of the will was, that the truſtee ſhould 


288 . convey the lands to A. for life, remainder to B. for ever ; this ina the 
Rader, deed would not convey a fee, as it would in a will; and therefore ant 
infroe there was no neceſſity that the words in the conveyance ſhould pur. cer 
ſue thoſe in the will. So, if the words of the will had directed an 
the eſtate to be conveyed to A. for life, remainder to the ſue of live 
his body, (he having none at that time born, ) this would be an fate. for 
tai! in a will, but in a deed it would not be ſo. Again, if the the 
words in a will were that the conveyance ſhould be to A. and his eve 
heirs male, this would be an eſtate-tail ; but put ſuch words into reſj 
a deed, and there, for want of ſaying of 2who/e body the heir muſt of 
be, they would give a fee-ſimple ; to which the court agreed, the 
And the Lord, Chancellour King declared the court had a power take 
over the money directed to be inveſted in land: that the diver- heir 
ſity was between the will's paſſing a legal eſtate and leaving the Cor 
eſtate executory, ſo that the party muſt come into the court of and 
Chancery, in order to have the benefit of the will ; that in the mai 
latter caſe the intention ſhould take place, and not the ſtrict rules diat 
of law; and he decreed, that B. ſhould have but an eſtate for liſe bart 
on the lands to be purchaſed. he 
Lord Gle- In another caſe, of a deviſe to truſtees and their heirs, in truſt, till Aft 
—— Y- the marriage, or death of the teſtator's grand-daughter, to receive Lor, 
ville, . . 
Caſ. temp, the rents and profits, and pay her an annuity for her maintenance, of x 
Talb. 3. and as to the reſidue to pay his debts and legacies, and after pay- eltat 
ment thereof in truſt for his grand-daughter ; and if ſhe married foo 
a proteſtant, after her age, or with conſent, Sc. then to convey 10 a, 
the eſtate after ſuch marriage to the uſe of her for life, without im- char 
peachment of waſte, remainder to her huſband for life, remainder as 2 


to the iſſue of her body, with ſeveral remainders over. A queſtion 
aroſe, Whether under the will the teſtator's grand-daughter land 
(Lady Glenzrchy) was tenant for /ife or. in tail which depended eſtat 


on two points: Firſt, Whether the words of the will, in an in- and 
mediate deviſe of a legal eſtate, would have carried an eſtate- tail! were 
Secondly, if ſo, Whether the court would make any difference be- A 
tween a legal title and a truft eflate executory ? by Si 

Lord Tollet ſaid, he ſhould upon the firſt queſtion have made cony 
no difficulty of determining it an e/fate-tail, had it been the caſe of parlic 
an immediate deviſe. He thought, in caſes of trufts executed, or by th 
immediate deviſes, the conſtruction of the courts of law and the ſe 
equity ought to be the ſame, for there the teſtator did not ſuppoſe parlic 
any other conveyance would be made. But in executory truſts he of : 
left ſomething to be done; the truſts to be executed in a more care- that 

and more accurate manner. That in the caſe of Legat and of th 
Sexvell, the words, if in a ſettlement, would have made an eftate- perſo! 
tail, and in that of Baile v. Coleman, the execution was to be of the ſ. 
the /ame eſtate he had in truſt, which, in conſtruction of law, was efate 
an eſtate-tail. That the caſe of © Papillon and Voice ſeemed a ation 
ſtrong authority for executing the intent in executory truſts, as well was p 
as in articlesz and he accordingly decreed the Lady Glenorchy tentio 
but. an eſtate for life, with remainder to her firſt and other Ur 
ſons, Sc. declat 


Sir 
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Sir Jahn Maynard, after deviſing his eſtates in remainder after Fa of 
the deceaſe of his wife (afterwards Counteſs of Suffolk) to truſtees Stamford v. 
and their heirs, he directed them, after his awife's deceaſe, to convey = _ 
certain parts thereof to the uſe of, or in truſt for, Sir H. Hobart Br. Part, 
and Elizabeth his wife for their lives and the life of the longer Cal. 288. 
liver of them; the remainder to the fi ſon of the ſaid Elizabeth 
for ninety-nine years, if he ſhould ſo long live; the remainder to 
the heirs male of the body of ſuch firſt ſon : the remainder to all and 
every the ſons of the ſaid Elixabeth for gg years, if every ſuch ſon 
reſpectirely ſhould ſo long live; the remainder to the heirs male 
of every of them, to take, not jointly, but ſucceſſively, one after 
the other, according to the births of each of them; each ſon to 
take the term of 9g years, with immediate remainder to his ſaid 
heirs male; the remainder thereof to Mary Maynard (afterwards 
Counteſs of Siamford) for her life; the remainder thereof to all 
and every her ſons for ſuch like term of 99 years, and with re- 
mainder to the heirs male of the body of every ſuch ſon imme- 
diately after each term. The teſtator left the ſaid Elizabeth Ho- 
bart and Mary Maynard his grand-daughters and coheirs at law, 
who neither of them had any iſſue male at the time of his deceaſe. 
Afterwards, on ſome diſputes between Sir H. Hobart and his lady, 
Lord Stamford and his lady, and the Counteſs of Sil, an act 
of parliament was obtained, whereby it was enacted that the real 
eltate, by the ſaid Sir hn Maynard's will given or appointed, 
ſhould go unto, and be held and enjoyed by. ſuch perſon and perſons, 
ts and for ſuch eftates and intereſts, and under and ſubject to ſuch 
charges, limitations, and appointments, and in ſuch manner and form, 
as was in the ſaid will expreſſed, And the faid truſtees were 
thereby authoriied and empowered to convey the ſaid manors and 
lands immediately, unto ſuch perſon and perſons, and for ſuck 
eſtate and eſtates, as the ſame were in and by the ſaid will limited 
and appointed to be conveyed, as if the faid Counteſs of Suffolk 
were dead. | 

After the deceaſe of Sir H. Hobart and his wife, upon a bill filed 
by Sir Jahn Hobart, their only ſon, the truſtees were directed to 
convey the lands according to his will and the words of the aft of 
parliament, And a draft of conveyance being accordingly ſertled 
by the maſter to truſtees, habendum to them and their heirs, 7 
the ſeveral uſes, intents, and purpeſes in the ſaid will and aft of 
parliament limited, expreſſed, and declared, and to and for no other 
th intent, or purpoſe whatſoever ; the plaintiff excepted to it, for 
that the premiſes ought, at leaſt, to have been limited to the uſe 
of the ſaid truſtees and their heirs; and only in truſt for ſuch 
perſon and perſons, and ſuch eſtate and eſtates, as were in and 
the ſaid will and act of parliament limited; whereby the /egal 
efate might be veſted in the ſaid truſtees, for the better preſerv- 
ation of the contingent limitations, which otherwiſe, as the draft 
was prepared, were liable to be deſtroyed, and the teſtator's in- 
tention plainly defeated. 

Upon the hearing of this exception, Lord Chancellour C:auper 
declared, that in matters executory, as in Caſes of articles, 2 
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« will direfFing a conveyance, where the words of the articles oi 
« quill were improper, or informal, that court would not direct: 
« conveyance according to ſuch improper or informal expreſſions 
« in the articles or will: but would order the conveyance or ſetth. 
cc ment to be made in a proper and legal manner, fo as might beſt 
& anſwer the intent of the parties; and in that caſe his lordſhip 
« conceived the true intent of the will to be, that the eſtates 
« ſhould be ſecured, as far as the rules of law would admit, to 
« the iſſue male of the reſpective deviſees, and that it was de. 
« ſigned to be as ſtrict a ſettlement as poſſible by law.” His 
lordſhip therefore decreed, that in the ſaid conveyance, where 
any part of the eſtate was limited in uſe to the plaintiff for gg 
years, if he ſhould ſo long live, there ſhould be a limitation over 
to truſtees and their heirs during his life, to preſerve the contingent 
uſes in remainder; and then to the firſt and other ſons of the 
plaintiff in tail male ſucceſhvely. _ | 

Upon an appeal to the lords from this loft decree, it was con- 
tended, among other things, that the act of parliament, which 
was ſo very expreſs in confirming the eſtates appointed by the 
will, could never intend that a court of equity ſhould have power 
to direct a conveyance to other uſes, than what were mentioned in 
the will; but the decree complained of did fo, and was therefore 
repugnant both to the will and act of parliament, as well as to 
the former decree, To this it was anſwered, that in caſes of ee. 
cutory articles, for the ſettling of eſtates, in proſpect of futur: 
conveyanices to be afterwards made, it was uſual for courts of equity 
to help informalities and ſupply defects, eſpecially when the 
things ſupplied were neceſſary to ſupport the main intent of the 
parties, and to carry ſuch articles into execution, according to 
that intent, ſo far as it might agree with law, though not ſtriQly 
according to the words and penning of the articles; and 2 fer. 
tiori would courts of equity do ſo in the cafe of a will, where 
the ſame was only executory by a conveyance to be made. That 
the act of parliament made no alteration in the vill, in the point 
in queſtion ; it only haſtened the time for the truſtees to convey, 
even in the lifetime of the Counteſs of Suffolk, and in ſome other 
particulars not relative to the queſtion. But in all other reſpects 
the act confirmed the will, and being ſtrictly relative to it, the intent 
of the will ought to be the rule for the conveyance, The decree 
was accordingly affirmed by the Lords. 

In a caſe where one by deed conveyed his freehold land to 
truſtees and their heirs, and his leaſchold to truſtees and their 
executors, upon truſt to apply the rents and the benefit of the re- 
demption to W. for life, and after her death to the heirs of the body 
of the ſaid V., and of G. and of M., their heirs, executets, and 
aſſigns, during the continuance of the eſtate in the premiſes; upon 
a queſtion, Whether V. took for /ife, or in tai? Lord Tal 
held, that ſhe took an eſtate for life, and that the heirs took by 
as In which caſe, we may obſerve, the limitation to the 

eirs of the body of . was blended with that to the heirs of thc 


bodies of ſeveral others, who could take no otherwiſe than by 
purchaſe} 
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purchaſe; and there were words of limitation not only to the 
heirs, but to the aſſigns of all the ſaid heirs of the bodies alike. 
A. deviſed lands to five truſtees, their heirs and aſſigns in truſt, 
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by rents and profits, /ale or mortgage, to pay his debts, Wc., and 2 Ak. 246. 


after payment thereof, he deviſed the ſame eſtates to three of the 


570. 577. 
Bagſhaw v. 


{ame truſtees, their executors, c. for 500 years, upon truſt to Spencer. 


pay his legacies, and an annuity of 200/. per ann. to his ſiſter for 
lifez and after the determination of the ſaid eſtate for years, he 
deviſed the ſame premiſes to all the ſaid truſtees and their heirs in 
truſt, as to a moiety, to the uſe of T. his nephew for life, without 
impeachment of waſte; and after the determination of that eſtate, 
to the truſtees and their heirs during the life of T. to ſupport con- 
tingent remainders, and after his deceaſe to the uſe of the heirs 
of the body of T. lawfully begotten, and for want of ſuch iſſue, 
then to the uſe of his —— B. for the term of his natural life, 
without impeachment of waſte; and after the determination of 
that eſtate, to the ſame truftees during the life of B. to preſerve con- 
tingent remainders, and after his deceaſe, then to the uſe of he 
beirs of the body of B. lawfully begotten, with like remainders to 
other nephews. The firſt deviſee T. died without ifſue ; upon 
whoſe deceaſe B., the next in remainder, filed his bill againſt the 
truſtees and all proper parties, praying, amongſt other things, to 
be let into poſſeſſion of a moiety of the eſtates: afterwards B. 
dying pending the ſuit, his widow and deviſee brought a bill of 
revivor and ſupplemental bill, charging that B. in his lifetime, by 
bargain and fale enrolled, conveyed his moiety of the eſtates to 
two perſons and their heirs, to make them tenants of the freehold, 
and ſuffered a recovery thereof (in which he was vouched) to the 
uſe of himſelf in fee; and afterwards deviſed his ſaid moiety to 
his ſaid widow in fee, and died without iſſue, The general queſ- 
tion between the parties was, Whether an e/ate-tail, or an eſtate 
for life only, paſſed by the will of A. to B.? It was inſiſted for 
the plaintiff, that it was an eſtate- tail; upon the general rule, that 
where lands are limited to a man for life, with a limitation in the 
ſame deed or gift to the heirs of his body, that this makes an 
eltate-tail, and that a deviſe of lands in the ſame way paſſed the 
ſame eſtate z that the limitation was either a legal gate, or a truſt 
rated or executed, and not executory. On the other hand it was 
contended, that thoſe rules were artificial, not founded in juſtice, 
but for ſupport of the feudal tenures, and therefore the judges 
ought to ſhew themſelves a/iuti in ſupporting exceptions to fuch 
rules, The Maſter of the Rolls, however, held it to be a fruſt, 
and nat a legal eftate; but decreed that B. was entitled to an e/aze- 
tu in the moiety ſo deviſed to him; as it was the caſe of an im- 
mediate deviſe, and not a deviſe of lands Zo be ſettled. Upon an 
appeal to Lord Hardwicke from this decree, he agreed that this 
deriſe was only a fru in equity; the deviſe being to truftees and 
their heirs, which carried the whole fee in point of law, and the 
ceviſe to ſell being ſufficient to carry the fee, if the word heirs had 
een omitted; and therefore the whole fee being in the truſtees, 
do egal remainder could be limited to B.; and as to its being 
Vor. VII. N conſidered 
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conſidered as an executory deviſe to B. (which, it ſeems, had been 
contended at the bar), it was too remote to be good in that view; 
being after all debts indefinitely paid, which, in point of time, 
might exceed a life or lives in being, or any other time allowed 
by law; and beſides, in that caſe the recovery by B. being before 
the debts were paid, and conſequently whilſt the legal fee re- 
mained in the truſtecs, B. could make no good tenant to the præ- 
cipe; and that would prevent it from paſſing by B. s will : for what. 
ever made that recovery void, equally defeated the plaintiffs title; 
which made it neceſſary for the plaintiffs to admit that all the de. 
viſes ſubſequent to that to the truſtees were 7ru/ts in equity. That 
the main queſtion, whether it was an equitable efate-tail, or for 
life only, depended on the conſtruction of the words heirs of the 
body, whether they ſhould be taken as words of limitation or of 
purchaſe.— That the intent was clear that they ſhould be taken ay 
words of purchaſe, from the clauſe without impeachment of waſle, 
and the limitation to truſtees 7 ſupport contingent remainders. I hat 
there were ſeveral caſes even at law, where they had been taken 
as words of purchaſe, as Archer's caſe; that the words of limita- 
tion added there, and in all ſuch caſes, were only demonſtration 
of the intent of the teſtator in uſing the firſt words. That the 
caſe of Colſon and Colſon, which was objected as an, authority, that 
the interpoſition of truſtees to ſupport contingent remainders is 
not ſufficient to turn theſe ſubſequent limitations to the heirs of the 
body into words of purchaſe, differed from the principal caſe here 
being (in the principal caſe) a clauſe without impeachment of 
waſte; although that might be thought of little weight; but the 
great difference was, that this was a deviſe of a truft in equity, ihat 
of a mere legal eſtate, the words of which muſt be taken as they ſ{d, 
according to the firift legal determination. That here all the limita- 
tions were the direction of a fru, which the court was bound to 
carry into execution according to the intent of the teſtator. 

Sed vide That as to the difference between truſts executed and executary, 
Wright v the diſtinction had never been eſtabliſhed by any direct reſolution, 
Pearton, That all truſts in notion of law were exccutory, and to be carried 
— 2 into execution by the court by /ulpzra. That if B. had himſelf 
ly Fearne's come to have a conveyance decreed him, the queſtion would have 
5 ok hl been, whether the court ſhould have inſerted truſtees to ſupport 
Taylo, Contingent remainders, if they had not, they would have departed 
Ambl. 376. from the words of the will; if they had, the remainder mul 
in have been to firſt, c. ſon and ſons in ſtrict ſettlement, for 
\ Er. Ch. Ca. Otherwiſe thete would have been no remainders to be preſerved; 
295. and therefore, if the court mult at all events depart from the 
words of the will, ſuch departure muſt rather be to ſupport than 
to fruſtrate the plain intent of the teſtator. For theſe reaſons Lord 
Hardwicke reverſed ſo much of the decree at the Rolls as gave 5. 

an eſtate-tail under the will, 

One deviſed lands to truſtees and their heirs for payment of 
debts and legacies, and after debts and legacies paid, willed that 
one- fourth part ſhould be and remain in truſt for E. for life, with 
power of leaſing; and aſter her deceaſe, in truſt for C. for ans 
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during the term of his life, with like power of leaſing, and after his 


deceaſe to the heirs male of the body of C., remainder over. Now 
this was the deviſe of a fru; and Lord Cowper conceived that it 
differed from an immediate deviſe, and that it was rather to be 
looked upon in the nature of an executory deviſe, to take effect 
after debts paid, which were conſiderable; or in nature of mar- 
riage-articles : beſides, that the enabling C. to make leaſes, ſeemed 
to imply very ſtrongly that he was to have no power to diſpoſę of 
the inheritance, But the cauſe coming on before Lord Harcourt 
upon a re-hearing, he ſaid the caſe of a will differed from the 
ſcyeral caſes of marriage-articles, in the nature of which the iſſue 
were particularly conſidered, and looked upon as purchaſers. 
That in caſe of a will, where the parties claim voluntarily, 
the teſtator's intent muſt be preſumed to be conſiſtent with 
the rules of law; that at law thoſe words would certainly 
create an eſtate-tail; and it could not be inferred (with any cer- 
tainty) from the power of leaſing, that no eſtate-tail was in- 
tended; ſuch power being more beneficial than that given to 
tenant in tail by the ſtatute; and as the debts were admitred by 
the pleadings to be all paid, the ſame conſtruction was to be made 
as if there had been originally no truſt ; and fo decreed A's ſhare 


to be conveyed to him and the heirs male of his body, remainder 
over. | 
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ſuould have 
his eftate fur 
life, with 
power of 
leaſing, re- 
mainder to 
the heirs 


ma e of his body. But conſidering the firſt deviſe for payment of debts, the deviſce's hen p̃cial inteteſt in 


either ſtate of the caſe, appears to have been in the uature of a truſt, 1 P. Wms. 242. 

Where there was a deviſe of lands to a truſtce, in triſt to pay 
the rents and profits to S. for her ſeparate uſe for life, as if ſhe 
were ſole, and after her deceaſe to pay the ſame to . her ſon for 
life, and afterwards to pay the ſame 1 the heirs of his body, and for 
want of fuch iſſue, to pay the fame to all and every other ſon or 
ſons of the body of S. begotten, Wc. ; upon the queſtion, whether 
Z. was entitled to the lands in tail or for lite only, Lord Hard- 
wicke proceeded on this principle, viz. that in limitations of a 
truſt, either of a real or perſonal eſtate to be determined in that 
court, the conſtruction ought to be made according to the con- 
ſtruction of limitations of a /egal eſtate, unleſs the intent of the 
teſtator or author of the truſt plainly appears to the contrary. He 
laid it down as a rule (he faid) that he was not, in a court of 
equity, to over-rule the /ega/ conſtruction of the limitation, unleſs 
the intent of the teſtator or author of the truſt appears by decla- 
tation plain, that is, by plain expreſſion or neceſſary implication. And 
upon this ground Lord Hardwicke decreed a conveyance in tail to 
J. of the real eſtate ſo deviſed. ] 

A ſurrender was made of an eſtate of the nature of borough 
Engliſh, to the uſe of truſtees, in truſt after payment of an annuity 
and tome particular debts, to ſurrender the ſame to the uſe of the 
heirs of the body of the hufband and wife. The huſband and 
wife had two ſons, and when the annuity, Sc. were at an end, 
they each of them claimed the ſurrender in their favour; the eldeſt 
len as heir of the body by the common law of England, and the 

N 2 younger 


Garth v. 
Baldwin, 
2 Vezeys 
646. 


Starkey v. 
Sta key, in 
] xch. Trin. 
19 G. 2. 
MSS. Rep. 
[Raberts Vo 
D:ixwell, 

1 Atk. 610, 


«4 familiar des 
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eifion by younger as heir by the cuſtom of borough Engliſh, of which nature 
L4. Hard- this eſtate was. But, as this was a truſt merely executory, the 
wicke on an court directed a ſurrender to be made to the eldeſt ſon, as heir 


reid.) general by the common law. 


(I) Truftee in what Caſes favoured, and in what 
Caſes decreed to account. 


4p. Wms. I is a rule that the etui que truſt ought to ſave the truſtee 
ww 5 harmleſs, as to all damages relating to the truſt, and it is within 
2 the reaſon of that rule, that where the truſtee has honeſtly and 
fairly, without any poſhbility of being a gainer, laid down money, 
by which the ceftui que truft is diſcharged from being liable for a 
greater ſum lent, or from a plain and great hazard of being ſo, 
: that the truſtee ought to be paid. 
Traffordy. [And if a truſtee errs in the management of the truſt, and is 
Boehm, guilty of a breach of truſt, yet, if he goes out of the truſt with 
A. gad. the approbation of the cui que tri, the breach of truſt ought 
rather to fall upon the eſtate of ce/tui que truft ; for the courts are 
ever anxious to deliver the truſtee from any miſapplication of the 
| truſt-money. 
Robinſon v. But it is an eſtabliſhed rule, that a truſtee, executor, or ad- 
— 3 Pe miniſtrator, ſhall have no allowance for his care and trouble : the 
bag 1 reaſon of which ſeems to be, that on theſe pretences, if allowed, 
wood v. > the truſt-eſtate might be loaded and rendered of little value. Be- 
OY ſides, the great difficulty there might be in ſettling and adjuſting 
of. 128. . 2. 
the quantum of ſuch allowance, eſpecially as one man's time may 
be more valuable than that of another, and there can be no 
hardſhip in this caſe upon any truſtee, who may chooſe whether 
he will accept the truſt or not. 
Could v. An executor in truſt who had no legacy, and where the er- 
"i" ecution of the truſt was likely to be attended with trouble, at firlt 
Ayliffev, Tefuſed, but afterwards agreed with the reſiduary legatees, in 
Murray, conſideration of 100 guineas, to act in the executorſhip, and he 
ley e dying before the execution of the truſt was completed, his ex- 
wicke is re- ecutors brought a bill to be allowed theſe 100 guineas out of the 
ported to truſt-money in their hands, inſiſting, that the reſiduary legatees 
1 might as well make a contract with the executor, touching the 
« comes in Overplus, (which was their own property,) as the teſtator himſelf; 
« a fairand and that no harm could happen thereby to the truſt- eſtate. But 
« gene, the court ſaid, all bargains of this kind ought to be diſcouraged, 
44 and tells as tending to eat up the truſt; and here the executor had died 
- . — before he had finithed the affairs of the truſt : wherefore the 


« fut he plaintiff's demand was diſallowed. 


«© will not act in ſuch a troubleſome and burdenſome office, unleſs the cefui gue truſt will give bim: 
«« further compenſation, over and above the terms of the truſt, and it is contracted for between them, | 
«« will not ſay this court will ſet it afide, though there is no inflance where they have confirmed fuck 4 
66 bargains” " 


Id. It ſeems to be owing to this jealouſy, which a court of equitf 


emertains of an executor or truſtee, that if * compound debt 
6! 


he 
eir 
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or mortgages, and buy them in for leſs than is due thereon, they 
ſhall not take the benefit of it themſelves, but other creditors and 
jegatees ſhall have the advantage of it, and for want of them, the 
benefit ſhall go to the party who is entitled to the ſurplus; whereas, 1 Salk. 159. 
if one who acts for himſelf, and is not in the circumſtances of an en 476+ 


x M 2 Atk. 
executor or truſtee, buys in a mortgage for leſs than is due, or * 


for leſs than it is worth, he ſhall be allowed all that is due there- 
on. Thus in the caſe of Ba/dwyn v. Baniſter, heard at the Rolls, 
Paſche, 1718. The caſe was, a mortgagor in fee died, and the 
mortgagee bought in the mortgager's wite's right of dower. De- 
creed, that the heir of the mortgagor, on his bringing a bill to 
redeem, ſhould have the benefit thereof, on this principle, that 
the mortgagee is but a truſtee for the mortgagor after the money 
paid. So, in the caſe of Powell v. Glover, Mich. 1721, at the 
Rolls, where a guardian compounded debts, decreed, that it 
ſhould be for the benefit of the infant. 

So, it hath been holden upon the ſame principle, that a truſtee Whelpdate 
ſhall not be allowed to become the purchaſer of that which he 1 Hern, 
holds in truſt. It is ſaid indeed in one caſe (a), that if the title Kiick 2. 
de re vera in a third perſon, the truſtee may purchaſe as well as F —_— 
any one elſe, ] Rep. 161. (a) Leſlie's caſe, » Hm 520 

A truſtee ſhall not be charged with imaginary values, but only Vera. 1444 
a bailiff, though very ſupine negligence might indeed, in ſome Falmer v. 
caſes, charge a truſtee with more than he had received; but the 
proof thereof muſt be very ſtrong ; and it is a hardſhip on him, 
that he is allowed nothing for his pains. I has been ſaid likewiſe, 
that it wwas a hard rule to charge a truflee with what he had made, 
or might have made, without his wilful default ; but the reaſon awas, 
becauſe the court could never yet find where elſe to fix the meaſure. 

The defendant was truſtee to the plaintiff an infant, and re- 2 Chan. Ca. 
ceived for him 40/. in gold; the truſtee was robbed by his own 7; ier 
ſervant, who lived with him in the houſe, of 200/. together with " 
this 40/. which laſt ſum was only proved by the defendant's own 
oath; yet my Lord Chancellour allowed it on account, for he 
was but to keep it as his own. 

If a truſtee ſued for the truſt-eſtate, obtains a decree with coſts 2 Chan. Ca, 
of courſe, and the coſts taxed him are ſhort of his real coſts; —_ 
and the cgſtui gue truſt exhibits a bill for an account of the truſt- OE. 
eſtate ; the truſtee, in his diſburſements, ſhall be allowed the full burne. 


and neceflary coſts, and ſhall not be concluded by the coſts taxed, II a rates 


not mĩſ- 
dehaved himſelf, it is the rule to allow him his coſts. Pei rott v. Treby, Pr. Ch. 254. 1 Eq. Ca. Abt. 


125. pl. 4. S. C. Secis, if he has m.ſh:haved himſeif. Dawſon v. Parrott, 3 Br. Ch. Rep. 236. 
8ul v. Montgomery, 2 Vez. jun. 191. Hoilley v. Challoner, 2 Vez. 83. ] | 


If two eſtates are conveyed to a truſtee for payment of ſeveral 1 Vern. . 
and diſtinct debts, and the heir at law brings a bill for an ac- Puretoy v. 
count, and afterwards prays that the bill may be diſmiſſed as to 8 92 
one of the eſtates, yet an account ſhall be taken of both eſtates. 


A, deviſed 1001. a-piece to four children, payable at 21, or 2Vem.137. | 


Rartiage, with maintenance not exceeding the intereſt in the mean gun 
feen. 
N 3 time; 


—  - 
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time; B. was appointed truſtee of a truſt-eſlate, to raile and pay 
the legacies as aforeſaid; and he paid 20%. in placing out one of 
the children apprentice, who died before his age of 21 years: the 
court held, that the 20/. was well laid out, and that the truſtee 
ſhould be allowed it; though the 1004. was limited over, in caſe 
of death before 21 or marriage. 
= Chan. Cal. But, if a truſtee ſor the payment of children's portions pay one 
3 of them his full ſhare, and the truſt- eſtate decay, he ſhall not be 
morton. allowed ſuch payment. It was urged, in this caſe, that though 
8 the appointment was to pay the eldeſt in the firſt place, &c. yet 
it would not be good, as it did not denote preference in the 
quantity of the ſum to be paid : but my Lord Keeper was of an- 
other opinion as to this point. It ſeems clearly agreed, however, 
that a ſpecifick legatee may be paid in the firſt place. 
72 Mod. If one deviſe to truſtees, and by an expreſs clauſe give them 
1 power to appoint agents to manage the land, and they appoint 
Kai's caſe, one then ſolvent, and good, though after he prove inſolvent, they 
| ſhall not anſwer for him; but it is otherwiſe, if he were not fol. 
vent at the time of nomination. But, if there were no ſuch di- 
rection or power in the will, the truſtees are bound to anſwer for 
their agents at all events. Per Lord Keeper Wright. 
Prown v. If a truſtee empowered to put money to intereſt, let the money 
A lie by him, he ſhall be accountable for intereſt. Per Harcaurt, 
[Bird v. * Lord Keeper. 
Lockty, 2 Vern. 744+ Perkins v. Payntum, 1 Br. Ch. Rep. 375. Franklin v. Firth, 3 Br. Ch, 
Rep. 433- S. P. A truſlee neglecting to pay money into court after an orde: for that purpoſe, ſhall be 
charged with intereſt : but as light difference between the ſums rem3ining in his hands, and thole reported 


due by the Maſter, is not a ſufficient reafon for the court to order him to pay intereſt, Sammes v. Rick- 
man, 2 Vez. jun. 36 ] 


zvenn 348. Likewiſe, although an executor or truſtee is not empowered or 
Le: y. Lee. directed to place out money at intereſt ; yet, if he makes intereſt, 
[x Er. Cb. he ſhall be accountable for it. Decreed accordingly. 


Rep. 375 
Perkins v. Bayntum, II. 384. Treves v. Townſhend, Id. 359. Newton v. Bennett, 1 Vern. 196. 


Radcliffe v. Graves. S. P. And if a tiuſtee appear to have employed the truſt-money in trade, whence - 


he has derived profits beyond the rate of intereſt, he ſhall account for the whole of thoſe profits 
Brown v. Litton, 10 Mod. 21. Forbes v. Rols, 2 Br. Ch. Rep. 430. ] 


y Abr. Eq. But afterwards, a difference was taken by Lord Macclesfeld, 


Cal- 398 vix. that if an executor or truſtee of money places it out in the 
Bromfield v. l : hk 
Wyche ly. funds, or on other ſecurity, whereby he gains conſiderably, be 


[The doc- ſhall have the whole benefit thereof to himſelf, in reſpect of the 
ee hazard he runs of being a conſiderable loſer thereby, which he 
thonghfane- muſt have borne; but, if ſuch truſtee or executor were an inſol- 
tioned by vent perſon at the time of placing out ſuch truſt- money, there 
gre: 071” the cen que truſt ſhall have the whole benefit gained thereby; 2 
quent caſes, he only could have borne the loſs thereof, if any had happened; 
Agam>v. the truſtee or executor, by reaſon of his inſolvency, being incaps- 


he", 1 ble thereof, and conſequently running no hazard at all. 


v. Gibſon, Id. 61. is not to be conſidered as law. Newton v. Bennett, 1 Br. Ch. Rep. 359- Horley 
v. Challoner, 2 Vel. >5.} 


Rider v. If a truſtee is directed to place out money on the beſt ſecurity 


— that can be got, with the conſent of huſband and wife; and be 
: N „ | . 4 puts 


( 


„there 
by; 28 
pened ; 
incaps* 


| Holy 


ſecurity 
and he 
puts 
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puts it into a banker's hand, and takes his note for it, and he he- (754 
comes a bankrupt, by which the loſs happens; the truſtee ſhall 219. centre. 
be decreed to pay the money out of 'his own pocket, though no 
fraud appear, and though the conſent of huſband and wife be had 
to it. | 
[It hath been holden, that if an executor inveſt money in Es parte 
the funds, he ſhall not be liable to the fall of ſtocks; becauſe Champion, 


the court, if applied to, would have made the ſame appropri- — 


3 v. Hammond, 3 Br. Ch. Rep. 147. 


Where a truſtee ſells out ſtock contrary to the truſt, the ce, Harrifon v. 


que truſs may elect to have the ſtock reſtored, or the produce of 3 
it paid. But, if a truſtee for the benefit of the truſt - eſtate, ſells Boſtock v. 


out of one fund, and inveſts the produce in another, or transfers Blakney, 


the money from one real ſecurity to another, the property conti- Br. 


nues unaltered, and he ſhall not be chargeable.) Rep 3656, 


Whorwood, 2 Atk. 359. Worley v. Earl of Scarborough, 3 Alk. 382. 


(K) How far Truſtees are anſwerable for each 


other. 


FACH truſtee ſhall be charged for no more than what he actually Spalding », 


received ; but, where they join in receipts, there, they ſhall be Selmer, 


all charged: Per Nerth, K. Big te 


Townlev v. Sherborn, S. P. A and B. truſtees received 1000 J. each, on fale of a truſt-eſtate, and 
both joined in receipt fot the money, as they did in the ſale and the conveyances, B. became inſolvent. 
Wright K. doubted if 4. ſhou'd anſwer the whole. 2 Vern. 504. pl. 483. Fellows v. Owen 
1P. Wms. 81. pl. 83. S. C. And it is there ſaid that the coul gue truſt was preſent, and conſent+ 
ing to the pay ment as above; and at his importunity the truſtees joined in acquittance for the whole, 
Decreed that A. ſhould not anſwer for B. s 10001. 


But, if two executors join in the ſale of the goods, Cc. of 2Vern. 570. 
the teſtator, they ſhall be both chargeable, though one of them — G 
only received the money, for there was no neceſſity for their 1 84k 318. 


joining. Churchill v. 

Hopſon, 
S. P. [ The diſtinction between executors and truſtees as to this point appears alſo in A pplyn v Brewer, 
Pr. Ch. 173. Attorney General v. Randall, 21 Vin. Abr. 534. pl. 9. & infra. Ex parte Belchier, 
Ambl. 219. Leigh v. Barry, 3 Atk. 534 Read v Truelove, Ambl. 47. And notwithſtanding 
the inclination expreſled by Lord Harcourt in Churchill v. Lady Hobſon, 1 P. Wms. 241. and 1 Salk, 
318. and by Lord Northington in Weſtley v. Clarke, 1 Cox's P. Wms. $2. to favour executors equally 
with truſtees; yet the diſtinction ſtill prevails, and where by any af done by one executor, any part of 
the eſtate comes to the hands of another egecutor, the former will be able for his companion in the 
[me manner as if he had enabled a ſtranger o receive it. Sadler v. Hobbs, 2 Er. Ch. Rep. 117. 
Scarfieid v. Howes, 3 Br. Ch. Rep. 909. In Weltley v. Clarke, one of the executors had actually te- 
ceived the money « ithout the concurrence of his co-executors, and they ſigned the receipt afterwards, 
ſo that, as Lord Thurlowe obſerved in commenting upon that caſe, there was no act done by the co- 
executors which put it into the power of the executor who received the money to get at it, fince in 
fact he had it at the time; for Lord Northington ſaid, that he ſhould have thought the co-executors 
liable, if they had been preſent at the time when the money was paid. See Cox's P. Wms. 241. note. 
In Churchill v. Lady Hobſon, bi ſupra, where Lord Harcourt held, that where two execut rs joined in 
the receipt, and one only actually received the money, the latter only ſhouid be chargeable to legatees, 
though it would be otherwiſe as to creditors (a diſtinction by the way not to be found in the decree, not 
adopted in later caſes, Sadler v Hobbs, 2 Br. Ch. Rep. 117. though to be met with in an ezriie: caſe, 
Givbs v. Herring, Pr. Ch. 49.) ; it appe red that the executor who received the money had been the 
teftator's POIs and that circumſtance has been conſidered as having bad ſome weight in the deter 
Kination, | 
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2 Abr. Eg. 
Caſ. 742. 
Lord Chan- 
cellour ſaid, 
that it could 
not be ex- 
pected that 
all the truſ- 
tees ſhould 
meet toge- 
ther to re- 
ceive the 
money; but, 
if they had, 
Either one 
muſt have 
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J. S., by will, 1724, gave 650. to R. and two other truſtees, x 
truſt to build and endow an alms-houſe in Cornwall for mainte- 
nance of five poor women, and made M. and N. executors, and 
appointed the 600 J. to be paid within fix months after his death, 
with intereſt. K. lived in London, and the other truſtees in Corn. 
wall, R. called on the executors for the money, who refuſed to 
pay it, unleſs the two other truſtees would join in a receipt. R. 

rocured a receipt, and received all the money, and paid at times, 
— directions of the other truſtees for building, &c. 400 J.; and 
about four years after the money firſt received, failed, and was 
then inſolvent. On a bill for an account againſt all the three truſ- 
tees, Lord Chancellour decreed R. only to be chargeable. 


Had the cuſtody of the whole, or it muſt be divided into ſhares. Suppoſe all the money had been lodged 
in a banker's hands Bonã fide, and he had failed, ſhould the truſtees have been anſwerable, Sc. And 
- If they intruſt one of themſelves for convenience or neceſſity, at a time when he is ſolvent, which is no 
more than making him their banker, ſhall equity puniſh where there is no default ? and this is the very 
Eaſe of Churchill v. Hopſon; and to charge truſtees in ſuch a caſe, would make the caſe of the truſtees, 
who are neceſſary for the common good and convenience of families, &c. very perilous, and his Lord- 
Thip ſaid, he faw no reaſon why truſtees may not make one of themſelves their caſhier, where there is 
no fraud. That this was a reaſonable thing, R. at that time being the only truſtee, who lived in London, 


where the money was paid, &c. 


And as to an objection made as to letting the money lie ſo long in A's 


Hande, he ſaid the caſe of R. differs from the caſe of a common banker, where the money may be 
drawn out at pleaſure; but here R. had as good a right to the keeping of it as the others, and all was 
Paid out to about one third, and he was intruſted by the teſtatrix as much as the other, Jbid. ——f 
one truſtee direcis the payment of the truſt-money ever to the others, and joins in the deed, he charges and 


makes himſelf liable for the default of the other. 
Eaſe of Serjeant Webb's will. Lid. 
znto the hands of his companion, they ſhall both be chargcable. 
216. Keble » Thompſon, 3 Br. Ch. Rep. 110. 


Said to have been fo lately held in Chancery in the 
[For where, by any ct or agreement of a truſtee, money gets 
Sadler v. Hobbs, 2 Br. Ch. Rep. 
So, if a truſtze know of the embezzlement of de 


truſt fund by his companion, he ſhall be charged with the amount, Boardman v. Moſman, 1 Br. Ch, 


Rep. 68.] 


Bridgm. 38. 
'Townly v. 
Sherborne. 


Bridgm. 38. 
| Townly v. 
Sher borne, 
Cro. Car. 
3 12. 8. e. 
The truſtees 
both ſealed 
the counter- 
part of the 
aſſignment, 
and joined in 
acquittances 
for rent for 
a year and 


But if, upon the proofs or circumſtances, the court be ſatisfied 

that there be do/us malus, or any evil practice, fraud, or ill intent in 
him that permitted his companion to receive the whole profits, he may 
be charged, though he received nothing. 
If there are two truſtees, and one of them without warrant of 
the party that truſts him, or of a court of equity, aſſigneth his 
ellate, and the aſſignee receives the profits, and becomes inſolvent, 
he that made the aſſignment ſhall anſwer it for him; but the 
other original truſtee ſhall anſwer for no more than what he re- 
ceiveth, becauſe the aſſignee cometh not in by him, or by his 
aſſent or appointment; and in caſe ſuch original truſtee, who 
did not make the aſſignment, receive the whole profits and be- 
come inſolvent, neither the aſſignor or aſſignee ſhall be anſwer- 
able for them. | R 


an half; but one of them never meddled further. Reſolved by Lord Keeper, aſſiſted by four judges, 


whereot Croke, 


J. was one, that the other, being only a party intruſted, ſhall not be anſwerable for 


more than came to his hands; for it was the default of him who put them in truſt, to repoſe truſt in 
ene who was not able to pay; and he being truſted as well as the other, the other ſhall not be compel- 
lavie to make good his defect; and fo reveried a decree whereby the other truſtee was made liable to 
pay.—5 C. cited 2 Vein. 516. and it is there ſaid, that the making joint truſtees by the joining in 
receipts to be anſwerable for each other («s 'n the above caſe) ſeemed to be againf natural juſtice, un- 
leſs they had ſo joined in receipt, as not to be diſtinguiſhed what had been received by one, and what by 
te other ; that there indeed, of neceſnty, they muit both be charged with the whole; and that is trom 
their oun neglect or default; as, if another man ſhould blend his money with mine, by rendering my 
property uncertain be loſes his own ; and that there was a difference between joiot truſtees and execuiorsz 
executers may act iepatately, if they tun nt; but if a truſt- eitate is to be ſold, the truſtees mult join in 
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conveying, and alſo in receipts ; otherwiſe no one will purchaſe. And fince one truſtee has equal 
powers authority, and in ereſt, with the other, the one cannot in reaſon inſiſt, or defire to receive more 


o the conſideration- moneꝝ than the other, ot to be more truſtee than his partner or co- truſtee. 


(L) In what Caſes Truſtees ſhall give Security ; and 
when be diſcharged or removed, | 


W HERE a truſtee is inſolvent, the court of Chancery will Carth. 358. 
compel him to give ſecurity beſore he ſhall enter upon the Th* Kingy. 
truſt, | Raines. 
One truſtee was decreed, at his own requeſt, to releaſe to the other Fin. Rep. 
and his heirs his truſt, and that the other ſhould ſell the premiſes 3 
deviſed to be ſold, | Meers and Holbetch. 


Likewiſe, a truſtee was removed out of the truſt, though much 2 Chan. Ca. 
2gainſt his will. 2 


* 


() The Power of Ceſtui que Truſt. 


C gue truſt hath jus habendi and jus diſponendi, and though Mod. 38. 
in law he hath neither us in re, nor jus ad rem, yet in equity nc 


w * 
he hath both. he may 


ep. U 
12:. b. Chudleigh's caſe —- So, where he is ceſtui gue truſt 4 a poſſibility. Mo. 806. pl. 1093. 
Cole v. Moore. —But ceflui que truſt of a ſurp'us has but a bare poſſibility, and cannot ſell. Chan. Ca. 
208, Arg. L-xd Cornbury v. Middleton —Unlefs the truſtees are parties. Chan. Ca. 175. Back- 


houſe v Middleton. Any diſpoſition by ceftui gue truſt is binding upon the truſtee in a couit of equityg 
aad even at law. Chan. Prec. 415. 


Ceſui que truft of a perſonal eftate may ſue in Chancery to have 3 Chan. 
an account againſt the executor or adminiitrator, and at the ſame Dee 
time in the Prerogative Court, to enforce them to bring in an Cornwallis, 
inventory. 


Likewiſe cgſtui que truſ? may bring account againſt the bailiff ap- 2 Chan. Ca. 
pinted by his truſtee to manage the eſtate of ce/tui que truſt, after B 
ſuch bailiff has accounted to the truſtee. | 


Mertgagor in fee, after the mortgage-money paid, is a ceſiui que 2 Chan. 


iry/?; and a will of the lands, made by ſuck mortgagor, before tne __ ORE 
mortgage, (notwithſtanding ſuch mortgage, and that for want of peach. 


a re-conveyance the eſtate in law was in the mortgagee, and fo 
a verdict at law paſles againſt the deviſee of ſuch mortgagor,) is 
good, and not revoked by ſuch mortgage, eſpecially in this caſe, 


where there was no republication after the diſcharge of the 
mortgage. 


It has been held by ſome, that even a bargain and ſale enrolled 1Vern.440. 
by ceflui que truſt of an ęſtate-tail ſhall bind the iſſue, in regard pl. 412. 


* * . * C U 
that ſuch a truſt is not within the ſtatute de dons. — * 


aas Waſhborne v. Downes, So, in North v. Champernoon, 2 Ch. Ca. 64. it is ſoid by Lord Chan- 
cel.our Finch, that tenant in tail of a truſt may bar his iſſue by a feotfment, or bargain and ſale, Bever- 
ley v. Beverley, 2 Vern. 131. Baker v. Bailey, Id. 225. It waz determined in Bowater v. Elly, 
2 Vern. 344. tnat ceftui que truſt, if the truſtees j in, may bar the encail by a feolfmient. But in Legatt 
1 Sewell, 1 P. Wm.. 91. and 2 Vern. 552. Lord Cowper intimated a doubt, 4 whether only a deed, 
n executed by ceftui gue tru? ig tail, ſhould bar the remainder-man, or even the iſſue, in regard a deed 

may bz male at a tavern and by ſurpriſe z but a recovery is a ſolema and deliberate act. And in- 
ceed it ſeems to be now ſettled, that the iflue in tail is not barred without a recovery actually ſuitered, 


Welle v. Lose, (cited) 2 Vern, 206. Kirkham v. Smith, Ambl. 518. 
6 But 
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But a common recovery ſuffered, or a fine levied by ceſtui que tr 
of an eſtate-tail, has the ſame effect in equity as 5 — 


at common law, in caſe the legal eſtate was in him. Reſol 
Ld. Chan. . as aa 


In tajl, with the remainder to another in tail, ſhould bar the remainder, becauſe it was no ſettled inteteſt 
veſted; and Bridgman, Ch. J. was of opinion it ſhould not. But it was referred to a caſe and the judges 
to conſider of it. Chan. Ca. 68. Ld. Digby v. Langworth. 


\ 
1Lutw. 577. 
Lynch and 
Templeman 
v. Clemence. 


A tender to ceflui que truſt of money due on bond, and a re- 
fuſal, is a good plea to an action of debt on the bond made to 


truſtee. 


[ide ſupra, tom. 5. page 263-] 


Hard. 467. 


Pawlet v. 


(N) Of Forfeitures by Ceftui que Truft. 
An que truſt for years may forfeit his intereſt for felony, but 


„ ceſtui que truſt in fee cannot. Per Hale, Ch. J. 

ney General. f 

3 Chan. A truſt of a /eaſe in grefs ſhall be forfeited for felony, as the Earl 
. of Somerſet's caſe in Hob. Daccomb's caſe, and Cro. J. Babingtoms 
Son. Atte. Caſe, and Sir V. Raleigh's caſe: but otherwiſe of a term aſſigned 
ney General over to wait on the inheritance. , 

v. Sands. a 

Godb. 319. Ceftui que truſt of an ęſtate for life levies a fine: it is no ſorfeit- 
I ure, but good by the ſtat. of 1 K. 3. c. 1. during his own life, 
and if proclamations paſs there needs no claim or entry within 

five years. 

3Ch.R. 34 But cui que truft in fee or fee-tail forſeits the ſame by attainder 
Artorrey of treaſon, and the eſtate is to be executed to the king in a court 
Sands, of review by ſtat. 33 H. 8. 27 H.8. c. 10. 

3 ch. R. 33% Where an alien is cęſtui que truſt of an eſtate, the truſt belongs 
Auorney to the king. 

General v. 

Sands, cites Holland's caſe. 

3 ch. R. 36. If ceſtui que truſt die without heir, the land ſhall be diſcharged 
8 of this truſt; as, if a tenant in fee of a rent-charge die without 
Sands. heir, or be attainted of felony, the land is diſcharged. 

30h. R. 35. If cęſtui que truft be indebted to the king, he ſhall have execution 
Seen, of this truſt both by the common law, and the practice of the 
Sands. court of Exchequer. 

1 Chan. Ca, A fine with proclamation and non- claim will bar a truſt; and 
_—_ _— ſo it was reſolved in the Exchequer, and an entry on the land by 3 
boys" ceſtui que truft is not a ſufficient claim, but it muſt be a /ubpena. 
Per Lord Keeper Finch, 

1 Abr. EA · If a truſtee by fraud and combination with the cſtui que truft, 
2 _ endeavour to evade any penal law, as the ſtatute of ſimony, c. 
Generat'y, under pretence that a truſt is only cognizable in equity, and that 
Hiad'ey, equity ſhould not aſſiſt a penalty or forfeiture z yet Chancery will 


aid remedial laws, and not ſuffer its own notions to be made ute 
of to elude any benelicial law. 
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Ok Uſury, 


1 TSURT, in a ſtrict ſenſe, is a contract upon the loan of mo- 1 Hawk. P: 


ney to give the lender a certain profit for the uſe of it upon C. c. . i. 


all events, whether the borrower make any advantage of it, or the 
lender ſuffer any prejudice for the want of it, or whether it be 
paid on the day appointed or not. 


and in a larger ſenſe it ſeemeth, that all undue advantages 14. 5 2. 


taken by a lender againſt a borrower, came under the notion of 
uſury, whether there were any contract in relation thereto, or 
not; as, where one in poſſeſſion of land, made over to him for 
the ſecurity of a certain debt, retains his poſieſſion after he has 
received all that is due, from the profits of the land. 


The conſideration of this offence may be reducible to the fol. 
lowing heads, wherein we ſhall inquire, 


(A) Of Uſury at Common Law. 
(B) Of Uſury by the Statute Law. 
(C) What Kinds of Agreements or Contracts ſhall 


be deemed uſurious, and what not. 


(D) What Kind of Hazard or Caſualty will bring 
an Agreement, &c. out of the Statute of Uſury. 


(E) In what Caſes Securities ſhall be forfeited or 
avoided on account of Uſury. 
(F) In what Caſes a Forfeiture of treble Value ſhall 


be incurred on account of Uſury. 


(G) In what Caſes Relief is given againſt uſurious 
Contracts. 


H) How far Sureties are affected by uſurious 
Contracts. 


(1) What Informations will lie in Caſes of Uſury, 
and where they are good, and where not. 


(K) Of the Pleadings in Caſes of Uſury. 
(L) Of the Trial and Evidence in Caſes of Uſury. 


188 © Of Uſury. 
(A) Of Uſury at Common Law. 


Hawk. P. C. A Nciently it was holden to be abſolutely unlawful for a Chrif. 


2 1 94. tian to take any kind of uſury, and that whoſoever was 
Hale C. guilty of it wag liable to be puniſhed by the cenſures of the 
fewifh ufu- church in his lifetime; and that if after death any one was 
1, 3 found to have been a uſurer while living, all his chattels were 
per re, was forfeited to the king, and his lands eſcheated to the lord of 
prohibited at the fee. 


common 
law, but no other. Hard, 420. Anon. 


Hawk. PC. Alſo, it ſeemeth to have been the opinion of the makers of 
c. 32e $5» ſome acts of parliament, as 5 Ed. 6. c. 20. 13 El. c. 8. 5 5. and 
21 Fac. I. c. 17.4 5. that all kinds of uſury are contrary to a good 

| conſcience. | 

Ja. & 6, And agreeably thereto it ſeemeth formerly to have been the 
general opinion, that no action could be maintained on any pro- 
miſe to pay any kind of uſe for the forbearance of money, be- 
cauſe that all ſuch contracts were thought to be unlawful, and, 
conſequently, void. | ; 

A. 57. But it ſeemeth to be generally agreed at this day, that the 
taking of reaſonable intereſt for the uſe of money is in itſelf lau- 
ful, and, conſequently, that a covenant or promiſe to pay it, in 
confideration of the forbearance of a debt, will maintain an ac- 
tion; for why ſhould not one who has an eſtate in money, be as 
well allowed to make a fair profit of it, as another who has an 
eſtate in land ? And what reaſon can there be, that the lender of 
money ſhould not as well make an advantage of it as the bor- 
rower ? Neither do the paſſages in the Me/aical law, which are ge- 
nerally urged againſt the lawfulneſs of all uſury, if fully conſi- 
dered, ſo much prove the ynlawfulneſs, as the lawfulneſs of it; 
for if all uſury were againſt the moral law, why ſhould it not 
be as much ſo in reſpect of foreigners, of whom the Jews were 
expreſsly allowed to take it, as in reſpect of thoſe of the ſame 
nation, of whom alone they were forbidden to receive it ? From 
whence it ſeems clearly to follow, that the prohibition of it to 
that people was merely political, and, conſequently, doth not ex- 
tend to any other nation, | 


(B) Of Uſury by the Statute Law. 


Y the 37 H. 8. c. 9. and the 13 Eliz. c. 1. the rate of intereft 
is not to exceed 10 J. in the 100 J. By 
The 21 Fac. 1. . 17. 92. None all upon any contract, direct 
or indirefly, take for the han of any money, or ether commodities, 
above the rate of 8 J. fer 100 l. for one whole year, in pain to forfeit 
the treble value of the money, or ot) er things lent. 
$ 5. This law ſhall not be conſirued to allow the practice of uſury in 
peine ef religion or conſcience, | 


By 


tereſt 


refly 
4 l 7 1 CS , 
forfeit 


ury in 


By 


Df Uſury, 189 


By the 12 Car. 2. c. 13. $2. None ſball take, directly or indirectly, A mortgage 

y the loan of money, or other commodities, above the value of 61. for 93% mace at 

the forbearance of 100 J. -= one year, and fo after that rate, and all before 2 
e 


bends, contracte, &c. whereupon more ſhall be reſerved, ſhall be void. _ of 
They that receive more, ſhall forfeit the treble value of the money or 5s Fature © 


7 reducing in- 
ether things lent. : tereſt to 61, 


cent. The mortgagor continued Paying intereft of $1. per cent. for 1 , this ſtatute, and then 
nl mortgagee entered, The mortgagor rat. 44 to — S the 2 J. per 
cents received for the 15 years ſhould not be allowed in diſcharge of ſo much principal? The court 
cenied relief as to the money paid by the plaintiff; but decreed 6/. per cent. only, to be allowed from 
the defendant's entry on the eſtate, 2 Vern. 42. pl. 37. Walker v. Penry.— On a re-hearing the 
decree was confirmed, as to the 21. per cent, Ibid. 78. pl. 73. Lord C. Jefferies having been of 
opinion, that the ſtatute had ro retroſpef beyond 1660, but looked forwards to contracts and agree- 
ments then after to be made, and not to any contracts and agreements before that time, and having de- 
eiced account to be taken accordingly, as above, now upon the bill of review, Lord Commiſfioner 
Trevor, becauſe there was a decree al:eady made in it, would not reverſe it; but Lords Commiſſioners 
Rawlinſon and Hutchins, on reading the act of parliament, held the act had a retroſpect, and makes it 
uulawful to take more than 6 /. per cent. upon any contracts whether made before or after the act of 
parliament ; but that part of the ſtatute which adds penalties, relates only to contracts and agreements 
then after to be made. @ Vern. 145, 146. pl. 141. Walker v. Penry.— Abr. Eq. Ca. 288. (D) 
pl. 1. cites 2 Vern» 145. 8. C. And adds, that Rawlinſon and Hutchins, Lords Commiſſioners, held 
the decree ſhould be reverſed, againſt Lord Trevor. 


But the 12 Ann. flat 2. c. 16. Enacts, That no perſon upon any It ſeems 


contract, which ſhall be made after the 29th of September 1714. ſhall mY 3 
tale for loan of any money, wares, & c., above the value of 5 I. for the the ſtatute of 


ferbearance of 100 J. for a year; and all bonds and aſſurances for pay» 12 Ann. | 
ment of any money to be lent upon uſury, whereupon or whereby there 6. OY 
ſpall be reſerved or taken above five in the hundred, ſhall be void: and intereſt of 
every perſon wwhich ſhall receive, by means of any corrupt bargain, loan, money to 54 
exchange, chevizance, ſhift, or intereſt of any wares, other things, or by genie 
any deceitful way, for the forbearing or giving day of payment for one ſpe& to any 
year, for their money or other things, above 51. for 1001. for a year, debts con- 


Ke. ſhall forfeit treble the value of the monies or other things _ ing 
lent, that they 


ſhould carry intereſt according to the intereſt allowed, or agreement made at the time of the debt con- 
trated, —And Serjeant Hawkins, from the expoſitions made of former ſtatutes, ſays that a contract 
made before the ſtatute is no way within the meaning of it, and therefore it is till lawful to receive 67, 
#7 cent, in reſpect of any ſuch contract. Hawk, P. C. c. 82. F 10, 


The expoſitions which have been made of the former ſtatutes 
being very applicable to the laſt, which is almoſt in the ſame 
words, the proper conſtruction of it will be beſt collected by a due 
attention to the following heads. 

(By f.3G.1. c. 8. 5 39. the Governor and Company of the 
Bank of England are enabled to borrow money at ſuch rate of in- 
terelt as they may think fit, although the ſame may happen to 
exceed the interelt allowed by law to be taken. 

It is declared by 14 G. 3. c. 79. that all mortgages and other This ac re- 
aNurances of lands, and their aſſignments or transfers, in Ireland de ou ts 
and the plantations, for ſecuring money already executed in Great OR. 
Britain, ſhall be as valid as if executed on the mortgaged lands, cutities re- 
and ſhall continue to carry intereſt at the rate allowed of by the 2 
laus of the colony where the mortgaged lands lie: but, as to fu- land and the 
ture loans, the act limits them to 61. per cent., and provides againſt Wes lodies, 
fraud by confuning the Joan to the real value of the lands, Sc. It war dos, nat 


- „ Rien is 
likewile 
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perſonal con likewiſe gives treble forfeiture of the ſum borrowed beyond the 
Satis. value of the land mortgaged; and, for greater notoriety and cer. 
tainty, requires all ſuch mortgages or transfers to be regiſtered in 
3 Term Rep. the country where the lands he, elſe to remain liable to the 12th 
425+ of Anne.] 


(C) What Kinds of Agreements or Contracts ſhall 


be deemed uſurious, and what not. 


* 


Hank. P. c. 17 hath been reſolved, that an agreement to pay double the ſum 
82. 93. borrowed, or other penalty on the non- payment of the princi- 
pal debt at a certain day, is not uſurious, becauſe it is in the power 
of the borrower wholly to diſcharge himſelf, by repaying the prin- 
cipal according to the bargain. | 
Hawk.P.C. But, if it were originally agreed, that the principal money 
| ©.82-919- ſhould not be paid at the time appointed, and that ſuch clauſe 
were inſerted only with an intent to evade the ſtatute, the whole 
contract is void; for the conſtruction of caſes of this nature 
muſt be governed by the circumſtances of the whole matter, 
from which the intention of the parties will appear in the making 
of the bargain, which, if it was in truth uſurious, is void, however 
it may be diſguiſed by a ſpecious aſſurance. | 
Ceo, Jae. So, if both principal and intereſt be ſecured, yet, if it be af the 
gog. Pl will of the party who is to pay it, it is no uſury; per Doddridge, |, 
Trenayne. As, if I lend to one 100 J. for two years, to pay for the loan 
thereof 3o/., and if he pay the principal at the year's end, he 
ſhall pay nothing for intereſt, this is not uſury; for the party has 
his eleCtion, and may diſcharge himſelf by paying it at the firſt 
year's end. : 
Vent. 254 But, if a man contracts to pay more intere/t than the flatute allmur, 
—_— if the jo requires it, though the plaintiff never does require it, 
tenden. yet it is within the ſtatute of uſury “. 


It has been held, that an aſſurance for the payment of fifty ſhillings for the uſe of 100 J. for fir 
months, the computation ſhall be by calendar and not by lunar months, becauſe by the latter the in- 
tereſt would exceed the rate allowed by the ſtatute. Hawk. P. C. c. 82. 4 13. 


Mallory v. Nevertheleſs it has been held, that if one contrafs to have more 
* — than the flatute allows, but he takes nothing of the intergſt contractid 
ay Scoly. for, he is not puniſhable by the ſtatute 3 but if he takes any thing, 
Cro. Eliza. if it be but a polling, it is an affirmance of the contract, and he 
ws ſhall render for the whole contract. 
Le. 96. pl. 80, if I lend 100/. without any contract for intereſt, and aſter- 
Ro wards at the end of the year the borrower gives me 20/. for 
Dixy's caſe. the loan thereof, the ſame is within the {ſtatute 3 for my a- 
ceptance makes the offence without any contract or bargain. P 
Gent, ]. | 
Br. Ufury, Where a man for 100l. ſells his land, upon condition that if the 
But, vendor or his heirs repay the ſum before the feaſt of Eaſter, or ſuch 


I, 
Let od: like, then next following, that then he may re-enter, this is 
the vendor no uſury; for he may repay the next day, or any time before 


5 6 after, 
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er, and therefore he has no gain certain to receive any profits repay ſuck a 


of the land. day, a year, 


or two years 
after, this is uſury ; for he is-ſure to have the land and the rents and profits for that year or for thoſe 
two yeais, Id. ibid. 


But, where B. delivered wares of the value of 1001. and no wo. +97, 
more, and tot a bond, with a condition to redeliver the wares to B. pl. 520. 
within a month, or to pay 120 J. at the end of the year. The obliga- —— — 
tion was adjudged void by the ſtatute of uſury. A adjudg- 
ed in B. R. Becher's caſe» 

So, if A. comes to borrow money, and B. ſays he will not lend Mo 308. pl. 
money, but he «vill ſell corn, &c. and give day for payment at ſuch 373:.<*5 it 


. . 6: p as Wick's 
a rate, which rate exceeds 10/. in the 1007., it is uſury. caſe of Glouceſterhhire, 


If one gives the projits of his lands, worth 10/., for intereſt for a Mo. 644. 
year of 100 J., though he receives part of the profits daily, this is Wale 
not uſury above 10/7. for the 1004. Per Popham, Gawdy, and cafe, 4 
Yelvertin ; but Fenner contra. 

So, where one mortgaged land for 1001. and took bond for the in- Cro.C. x84. 
tereſt of 8 1. a-year, payable half-yearly; the queſtion was, Whether — 
that makes the bargain uſurious againſt the ſtatute, becauſe, as it 
was inſiſted, the uſe ought not to be paid until the end of the 
year, and contracting to have half of it half-yearly, it is not war- 
rantable by the ſtatute ? But the court held, that it is not any 
uſurious contract contrary to the ſtatute, becauſe the 1001. is lent 
for a year, and the reverſion is not of more than what is permitted 
by the ſtatutes ; and the reſerving it haif-yearly is allowable z for 
he does not receive any intereſt for more or leſs time than his 
money is forborne. It was adjudged for the plaintiff, and affirm- 
ed in error, 

It is to be obſerved, that the loan of money for intereſt allowed Hawk. p c. 
by the ſtatute, ſhall not be conſtrued to be within the purview of © 52+ $28. 
it, in reſpect of any expectations which the lender may have of a 
voluntary gratuity to be given him by the borrower, if there be no 
kind of agreement relating to it. 

But a contract reſcrving to the lender a greater advantage than 74. C 22. 
is allowed by the ſtatute, is equally within the meaning of it, n 
whether the whole be reſerved by way of intereſt, or in part . 795 
only under that name, and in part by way of rent for a houſe, let 
ata rate plainly exceeding the known value, | 

A bankrupt having borrowed a great ſum of money of the de- Holt's Rep, 
fendant for one quarter of a year, he was to give the defendant 61. 88 
fir every 100 l. that he borrowed; and ſome ſill being the ſecurity, he 4. v. Harti- 
was te give him one pound more for every 160 J. for that quarter, for fon. 
the uſe of his «varehouſe. The queſtion upon the trial was, Whe- 
ther this contract made between the bankrupt and the defendant 
is a uſurious contract? and the jury having found a verdict for 
the defendant, Serjeant Cheſhire moved for a new trial; for he 
laid the verdict was againſt law. Holt, Ch. J. faid he thought it 
Was a wrong verdict, and it was ordered to be moved again. 


[One 
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[One broker had borrowed of another on a note of hand 4g /, 
on demand, to purchaſe certain goods that were then on ſale, on 
condition of having the future profits on the re-ſale. The goods 
were purchaſed and re- ſold for 5 J. profit, the lender demanded 
his money within two hours after the lending, which made it 
carry intereſt ; and the action was brought for 2/. 105. over and 
above the principal and intereſt : the plaintiff was nonſuited : for 
Lord Mansfield was of opinion, in which the three other judges 
concurred, “ that the intention of the contract was to get more 
« than principal and legal intereſt on the note, which is 4 
ic within the meaning of the ſtatute.” | 

The plaintiffs, who were gold-refiners, had advanced gold wire 
to others in the ſame trade, upon the terms of paying ſuch a price, 
if the money were paid within three months; and if not, then to 
pay at the rate of an halfpenny an ounce per month over and 
above the price agreed for; which in fact, upon calculation, ex- 
ceeded the rate of 5 per cent. This at the trial was found to be 
the conſtant uſage of the trade. A verdict was given for the 
plaintiff, and a queſtion reſerved for the opinion of the court, 
Whether this contract were uſury ? Under all the circumſtances, 
eſpecially the conſtant uſage of the trade, the court was of opi- 
nion, that it did not amount to uſury within the ſtatute. But 
though this tranſaction cannot be conſidered as uſury within the 
ſtatute, yet in a ſubſequent caſe under theſe circumſtances, where 
the defendant had paid into court the principal and intereſt at 5/ 
per cent. from the time of the bargain, the court would not allow 
the plaintiff in an action for money had and received to recover 
the exceſs of intereſt, notwithſtanding it appeared manifeſtly at 
the trial, that ſuch exceſs was only to be taken in caſe of delay of 
payment at the end of three months, and for no other reaſon what- 
ever.] 

If a ſum of money is given in conſideration of an annuity, 
though the yearly payment exceeds the rate of intereſt, yet it i; 
not uſury. Thus, 

Where A. aſked to borrow of B. upon intereſt, and B. refuſed u 
lend for intereſt; but ſaid that for rent or annuity he would; and lo 
it was agreed, and a rent granted for twenty-three years, amount- 
ing to more than the ſtatute allows for intereſt, &c. ; it ſeems, that 
this is not uſury within the ſtatute, 

If A. gives 300/. to B. to have an annuity of 5 l. aſſured to him 


for 100 years, if A. and his wife and four of his children /o {org 


all live; this is not within the ſtatute of uſury. So, it there 
had not been any condition. But care is to be taken, that therc 
be no communication of borrowing of any money before. 

So, where A. on the 17th of July 1579, lent 100/. to B., who 
thereupon granted to A. and his heirs an annuity of 20 J. a-year, i 
condition that if the ſaid B. the grantor paid to A. at Chriſtma! 
1580, the ſaid 100 J. that then the annuity ſhould ceaſe ; adjudged, 


this is not within the ſtatute ; for nothing was to be paid for in. 


tereſt within a year and a quarter after the grant; and it the * r 


ecover 
ſtly at 
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what- 
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had been paid on the day, the annuity was to ceaſe without paying 
any thing 3 ſo that it is only 4 plain bargain, and a conditional 
urchaſe of an annuity, | 


But, if it had been a 
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between A. and B., that notwith- 5 Rep. 69 


flanding ſuch power F redemption, the 100 l. ſhould not be paid at the _— * 


day, and ſo that the clauſe of redemption 1was inſerted to evade the la- 
tute, then this had been a uſurious contract and bargain within 
the ſtatute; for if in truth the contract be uſurious againſt the 
ſtatute, no colours or ſhew of words will ſerve, but the party may 
ſhew it, and he ſhall not be concluded or eſtopped by any deed in 
any other matter whatſoever ; for the ſtatute gives averment in 
ſuch caſe. | 

Where A. for 1001. granted a rent of 201. for eight years, ano- Brownl, 
ther of 201. a year for two years, if B., C., and D. ſhould fo long 180. 
live; in replevin the defendant avowed for the rent, and the —_— 5 
plaintiff pleaded the ſtatute of uſury, and ſet forth the ſtatute and we 
a ſpecial uſurious contract; it was ſaid, that, if it had been laid 
to be upon a loan of money, then it was uſury; but, if it be a 
bargain for an annuity, it is no uſury ; but zhat this was alleged to 
be upon a lending. 

So, where in debt upon bond, the defendant pleaded the ſtatute co. J. 252. 
of uſury, and that he came to the plaintiff to borrow of him 1201. pl. 7. Foun- 


according to the rate of 101. per cent. who refuſed to lend the ſame, ym 
but corruptly offered to deliver 1201. to him, if he would be bound to Hawk. P.C, 


pay him 201. per ann. during the plaintiſf's wife's and his ſon's lives; e. 8. 15. 


whereupon he entered into a bond; it was reſolved, that this, 88 if 


being an abſolute bargain, in conſideration of the payment of 20 J. an anmity 
fer ann. during two lives, and no longer, and no agreement to have for lives not 


gh . 1 4 
the principal money, was out of the ſtatute of uſury; but, if there 1 f. 


had been any proviſion for the repayment of the principal, although allawed for 
net expreſſed within the bond, it had been a uſurious agreement , bt 


within the ſtatute. And judgment for the plaintiff. — + ac 


tzown propertion for contrafts of this kind, in conſideration of a certain ſum of money, is not within the 
meaning of the ſtatute, unleis there were ſome underhand bargain for the ſecurity of the repayment of 
the principal or conſideration- money. [ And Mr. J. Burnet, in Cheſterficld v. Janſen, 2 Veſ. 143 

layz—& Suppofing there is a purchaſe of an annuity at ever ſuch an under price, if the bargain was 
* really for an annuity, it cannot be uſury: but, if the communication was about borrowing and lending, 
* it may be uſury within the ſtatute: and how? If by reaſon of all the circumſtances and the com- 
* munication, the exility of the ſum given, the original contract being a borrowing and lending, the 
court thinks the annuity was a mere device to pay the principal with uſurious intereſt to evade the 
« ſtature, this aul be within the ſtatute; though ia the face of the bargain it appears ever ſo fair a ſale 
* of an annuity ; the conttivance of the annuity as the uſurious reward for the loan of money ſhall 
* not evade the ſtatute made for the benefit of mankind. This I take to be the ſum and ſubſtance 
«to be collected out of the ſeveral caſes. Tanfield v. Finch, Cro. El. 27. Fuller's caſe, 4 Leon. 203, 
* and ſupra. Symonds v. Cockerill, Noy, 151. Cctterell v. Harrington, Brownl. 1 0. & ſupra, 
"and King v. Drury, 2 Leon. 7.” ] . 


4. after the ſtatute 12 Car. 2. viz. 3 June, 13 Car. 2. agreed to Sid. 182. 


kndB. 100 J. and that for the forbearance thereof for the time Pl-1- Ro v2 


v. Bellaſis. 


underwritten, B. the defendant ſhould pay to A., the plaintiff, The ple in 


this caſe was 


120 l. as fellows, viz. 40 l. upon the 20th of Jan. and 20th July, by 


qual portions annually next after the 20th day of the then in- — eas 
ant month July, till the 120 1. be pdil ; which exceeded the rate e none 
of 61, per cent. And for the further ſecurity B. gave a bond of 2001. 

1d _ confeſſed a judgment. 


Twiſden, J. ſaid that the contract 
0 


Vol.. VII. here 


* * * 
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here was not uſurious, but was a purchaſe of an annuity for three 


years. | | | 
2 Mod.q6y, It is to be obſerved, that if the agreement of the parties be 
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Ballard v. honeſt, but is made otherwiſe by the miſtake of a ſcrivener, yet it is not 
Oddey. See uſury. ' 

5 letter | 

Murray v. [An annuity was granted at ſix years purchaſe for the life of 
3 the grantor, a clergyman, then of the age of 32 years, charged 


$59. Wut upon his e clauſe for redemption at the option of the 
Pre, | grantor after the expiration of five years for five years and a half 
— 15 Ry. It was recited in the annuity deed, that the agreement 

Atk. 378. been made for a loan of the money, which was paid as the 

ord Hard- price or conſideration for the annuity, But it appeared to the 
oe og court, that this recital was made by the attorney without the 
that an an- privity or direction of his client, who really and ſubſtantially 
nuity grant- meant to purchaſe an annuity. The court determined, that the 
29 annuity was not uſurious, and that the inaccuracy of the recitals 
withapro. in the inſtrument ſhould not vitiate a contract, that otherwiſe 
viſo for re- ſeemed to be a fair one. De Grey, C. J. in giving judgment in 
purchaſing this caſe, obſerved, „That it was eſſential to the nature of 1 


orredeeming n . 
It, upon-giv= “ uſurious contract, that there muſt be, 1. a loan. 2. That illegal 


OE « intereſt is to be paid for ſuch loan. And it is eſſential to the 
tice to the nature of a loan, that the thing borrowed is at all events to be 


grantee, was © reſtored (a). If that be bond fide put in hazard, it is no loan, 
aloan, feem- « but a contract of another kind. So alfo, if illegal intereſt is to 


— — « be certainly paid, or even upon a reaſonable poſſibility, the con- 
upon the © tract is uſurious.” To evade theſe principles many expedients 


N have been tried. 1. To make the intereſt precarious and uncei- 
Fm the tain. 2. To make the principal itſelf precarious. 3. Commu- 
language his nication concerning a loan has ſometimes inſected the caſe, and 
—— turned a contract into uſury. But then the communication 
— an muſt be mutual, and it muſt be with the party himſelf, and not 
36ea prevail- With his attorney. There is no caſe where even a meditated loan 
gabe has been bond fide converted into a purchaſe, and afterwards held 
time, that uſurious. 4. Inequality of price 1s alſo a ſuſpicious circumſtance, 
the inſerting eſpecially if very inadequate. 5. If a power of redemption be 
of ſuch'2 given, though only on one fide, it is a ſtrong circumſtance to ſhev 

it a loan, as in Hooper v. Lawley, 3 Atk. 278. But that alone 


Fc the 
Feed with will not be concluſive. 6. The form of the inſtrument. If that 


| —_— is imports a loan, aud it was ſo meant, the contract may become 
— uſurious. At the ſame time if the tranſaction be bond fide, the 
from this blunder of an agent ſhall not make it otherwiſe, as in ex i 
caſeof Mur- — :/dbank, Cro. Ja. 677+ where intereſt was made payable by ſuck 
miſtake two days after. 7. Subſequent acts of the parties Mil 


Tay v. Hard- 
ing, that a 
right in the alſo be a material evidence of intention, 

- . 
— the annuity for his own benefit, does not create that neceſſity or obligation of repayi"s ts 
principe loan :n all events, without which the courts have repeatedly declared uſury againft the ſtatus 
cannot be committed. And Lord Thurlowe, in Irnham v. Child, x Br, Ch. Rep. 92. faid, To ſell an a 
nuity, and make it redeemable, is net uſury, becauſe it is not a lian. (a) That there muſt be a loan to conſt u 
ufury is laid down in ſeveral other caſes. 2 Anderſ. 15- pl. 8. 22 Vin. Abr. 300 S. C. Loved 
caſe, 8 Co. 65. But there may be uſury, where a party takes more than the law allows for the fober 
ance of a dcbt, and yet in that cafe there is no loan in the ordinary acceptatioa of the term. Thus 
Allard v. Scholy, Cro. El. 20. Pollard ſold to che defendant ſome oxen to be paid for ata given * | 


ſe, and 
11CAtion 
and not 
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6« wht 


a trade carried on by him in partnerſhip with another perſon, 
* Was adjudged to be uſury; for the principal was no farther 
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F when the time was arrived, Scholy required a longer day for payment, and Pollard granted it, paying 
te to him ſo much wheat, as exceeded in value the legal rate of intereſt. The defendant in debt pleaded 
te the ſtatute, and would avoid the contract, and the opinion of the juſtice was, that the ſtatute doth 
« not make the contract 'void, which was duly made, but doth only avoid all contracts for uſury : and 
« this laſt contract is void, being againſt the ſtatute, but the firſt was good, being made bond fide,” 


See alſo Spurrier v. Mayoſs, 1 Veſ. jun. 531. » 19 be r N 
: DAT Ve DE melee 29. 

If in truth it appear on the whole of the tranſaction that a Richards v. 
loan was intended under colour of an annuity, and the mode of Brown, 
annuity was forced by the lender on the borrower, the court will ?* * 
conſider it as uſurious, notwithſtanding a colourable contingency, 
as that the lender at the end of a given time engage to ſupply the 
borrower with money to redeem. 

Dr. Battie, at the requeſt of Moore, fold out 19007. South Sea Moore v. 
annuities, at a loſs upon the whole of 767., and took a mortgage Pattie, 
for 1000/. from Moore at 51. per cent, reducible to 41. per cent: if an 
the money were repaid in a given time. Dr. Battie afterwards ſold 
out, at Mr, Moore's requeſt, 14001. S. S. annuities at a loſs upon 
the whole of 267. 15 ., and took another mortgage from Moore 
for 14000. with intereſt at 5 J. per cent., with a power to Moore 
to reinſtate the 14000. at any time within two years. Upon a 
bill for forecloſure, the Maſter reported the two principal ſums of 
1000/, and 1400/. with intereſt and coſts due thereupon z which 
having been paid by the plaintiff into court, he brought his bill 
(inter alia) to be paid the ſeveral ſums of 761. and 2671. 15s. 
with intereſt, inſiſting, that the defendant ought to have been 
charged with them in the account. The defendant pleaded the 
proceedings under the decree in bar: his plea on being argued 
was ordered to ſtand for an anſwer, and two queſtions were made, 

1. Whether it were uſury? 2. Whether the court would re- 
lere? As to the firſt, Lord Keeper Henley was clearly of opinion, 
that it was a ſhift within the ſtatute ; the plaintiff having receiv- 
ed but 924/. inſtead of rooo/., and 1 132/. 55. inſtead of 1400 J., 
and yet having paid as much intereſt as was equal to 5/. per cent. 
upon the ſums of 1000/7. and 1400/. His lordſhip therefore 
decreed payment, | 

But a mere loan of ſtock is not uſurious, nor the payment of 
the dividends in the mean time, though they exceed the legal 
nte of intereſt. Thus, where A., to accommodate B., ſold out Tate v. 
ſtock, and lent B. the money produced by the ſale, on an agree- Welling, 
ment that B. ſhould replace the ſtock on a certain day, or repay the Ss 
money lent on a ſubſequent day, with ſuch intereſt in the mean 
ume as the ſtock itſelf would have produced ; it was adjudged, that 
ms was not uſurious, though the intereſt exceeded 5 J. per cent. 

he loan was not originally uſurious, becauſe for a limited time, 
we party borrowing had it in his power to repay the money or 
replace the ſtock itſelf, if he had choſen. 
cre the borrower of money gave a bond for the payment of Morſe v. 
e principal and intereſt at 5/. per cent., and covenanted at the Vi" 


* P . . T 
me time alſo to pay the lender a certain portion of the profits COR 


O2 hazarded 
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hazarded than in the caſe of every other loan, namely, by the B. 

riſk of the borrower's inſolvency ; as between the lender and the we 

artners in the buſineſs, he was not liable to contribute to the ny 

loffes in the trade, Here is a proviſion to receive the profits 75 

but none to engage for the loſſes of the trade. * 

Spurriery. On a bill praying that the defendants might be decreed to com. 75 
Mayoſs, plete their — — of certain houſes, the defendants inſiſted that - 

4 _—_ the contract for the purchaſe was uſurious. The agreement wa, 8 

1 Vez. jun. to purchaſe the 5 for 430/., 2001. to be paid in money, and 15 
531.8. C. the remainder on a future day, with 5 J. per cent. intereſt, or in hs 
foe hate f A default of payment, to pay a rent of 42/. per ann. till payment, wy 
Bf He heir ſubject to a deduction of 5. per cent. for ſo much of the remain. ST 
mn He ue ing ſum of 2301. as ſhould be then paid. Poſſeſſion was deliyer. 5 
ed to the defendants. Adjudged not to be uſury. a 

Maſſa v. A perſon paid 197/. for a note of 200/. which had three months — 
Dauling to run, and at the expiration of that time took another note of him 
b 200 J. upon advancing 34. more for other three months. Upon paym 
an iſſue out of Chancery, Lee, C. J. held it uſury. However in 4 

the caſe of Lloyd v. Williams, 2 Bl. Rep. 793. Blackflone J. ſaid, * 

« he conceived that intereſt may as law fully be received before- 75. 

« hand for forbearing, as after the term is expired for haying = 

4 forborne. And it ſhall not be reckoned as merely a loan for N 
« the balance; elſe every broker in London, who takes 5% jr * 
c cent. for diſcounting bills, would be guilty of uſury. For i wy 
« upon diſcounting a 100/. note at 5/. per cent. he ſhould be the d 
« conſtrued to lend 951. only, then at the end of the time he Sa 
% would receive 5/. intereſt for the loan of 951. principal, which 80 
Auriol v. © js above the legal rate,” It has been ſince determined, that take | 
Loma, in diſcounting notes the common uſage of charging ſomething far wth 
wins . trouble, Sc. beyond the rate of legal intereſt is not uſurious * 
Winch v. provided no corrupt bargain be made for taking uſurious interel, "ng 
Fenn, Sitt. So, in an action for uſury, tried before Buller, J. againſt a banker as 
_— at Sudbury, it appeared, that it was their conſtant uſage to di. mon. 


count bills in London for their correfpondents at Sudbury, for the D. 


which the bankers charged beyond the legal intereſt for the time 3 


the bills had to run 54. per cent. on the groſs ſum, without a0 


reference to the time the bills had to run. The jury found for — 
the defendant under the judge's direction. bded ; 


Lowe v. Where upon a negotiation for a loan of money, the lende Wi , 


Waller, _ ſaid, he could not advance money, but would furniſh goods, which , * 
Povsl- 736. the borrower took, and ſold by the intervention of a broker te. der 
commended by the lender, and upon the iſſue of the negotiation Bc, 55 

the borrower, inſtead of 2000. which he meant to borrow, "i « 3 


ccived only 1171. 25. 2d.; the court held the tranſaction to y 1 

loan of money for more than 5 J. per cent. under colour of a men 

| of goods, and therefore uſurious. T4 | A fps 

Barker v. B., a ſtudent of a college in Oxford, applied to A. a Jev Paymen 
Vanſomnir, raiſe him a ſum of money: A. recommended one P., and P. 25% ye: 
by = troduced him to J., who let him have the goods to. the w_ was to 
A. attended, and recommended the choice of the ſilks, uy treſt di 
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: 4 » 
B. gave his note for 2224/. at twelve months date. The fills In arguing 


1 


were afterwards bought by one R. for about half the price. The Mis cafe, ſe- 
note was afterwards indorſed by V. to D. in the ſettlement of an bs _—_ 
account, who was completely ignorant of the tranſaction with B. like tend - 
Upon B's application to the court to compel the delivery up of e 
the note, on payment of what the filks actually produced, Lord ta: of Coal 
Thurlowe ſaid, “J am to inquire whether, under the maſk of . Sutton 
« trading, this is not a method of lending money at an extra- _ * 
« ordinary rate of intereſt; and there is not a doubt, that in this Exchequer, 
« caſe the tranſaction was merely for the purpoſe of raiſing where the 
« money, to ſupply the neceſſities of this young man. Do they — 
« deny knowing the goods were to be told? I take it therefore plaintiff 
as an advancement of goods inſtead of money to ſupply his —_ goods, 


ak eg. n order to 
i neceſſities enable him 


to take up a note, and the court granted an injunction till the amount for which the gods ſold ſhould 
appear. In Lord Polwarih v. Cooke, his lordſhip had applied for the loan of 150/., and Cooke gave 
him 30 /., a gold watch, and a Cremona fiddle; and the court ordered the ſecurities to be given upon 
payment: of what was obtained by ſale. 


A. applied to B. for the loan of 1500/. on mortgage: B. ſaid Daviſon v. 
his money was in the funds, and that he had purchaſed at PatparaPitt, 
75 if therefore A. would have ſtock at that value, he would N. P. . 
transfer as much as would amount to that ſum; which he did, 
and A. gave a mortgage accordingly for 15004. A. loſt two and 
a half per cent. on the ſale of the ſtock. The executor of B. 
could not maintain an ejectment on the mortgage deed ; for in fact 
the deed was void by the ſtatute : and moreover, no action could 
be maintained on a contract uſurious at common law. 

So, if the diſcounter of a bill of exchange make the holder Pratt v. 
take goods at a higher price than they are worth upon a fair eſti- Willey, 
mate, it is uſury. * 

But in the Duke of Ancaſter v. Pickett, the court refuſed to re- 1 Br. ch. 
lere the Duke who had purchaſed goods of Pickett, and had ſold Rep. 151. 
them again for leſs money: for the jewels were ſold in the com- 
mon courſe of trade, and not with any view of accommodating 
Duke with the means of railing or borrowing money upon 
them. | 

An action was brought here upon a bond entered into at Cal. Bodily v. 
cutta, where both parties then reſided, and the plaintiff ſtill re- Ys 
ſded ; but the defendant was in England; and nine per cent. was 1004. 
the rate of intereſt made payable by the condition of the bond, 
Lord Mansfield ſaid, „ The plaintiff is in juſtice entitled to reco- 
* yer the ſum really lent to the defendant, together with Indian 
* intereſt till the ſigning of the judgment: but with only legal 
© intereſt of this country (which is no more than five per cent.) 
: from the time of the liquidation of the debt by the judg- 

ment.” 

A ſpecial memorandum was indorſed on a bond given for the Le Grange 
payment of 100/. with intereſt at 5/. per cent. in payments of Namie 
20. yearly by quarterly payments of 5/. each. The indorſement | o'r 
Was to this effect: that at the end of each year, the year's in- 2H.BI. 142. 
rel due was to be added to the principal ſum: and then the 5. C. ia 

O 
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2ol. received during the year to be deducted, and the balance to 
continue as principal. As the intention of the parties did not 
appear to be uſurious; as not the intereſt on the whole 100/., 
but the intereſt due, was to be added to the principal at the end 
of the year, and the intereſt due could only be taken to mean 
what was legally due; as there was no loan, but the conſideration 
of the bond was the giving up of an annuity ;z the court of K. B. 
diſſent. Kenyon, C. J., held, that the contract was not uſurious, and 
that opinion was afterwards affirmed in the Exchequer- chamber.) 


(D) What Kind of Hazard or Caſualty will bring 
an Agreement, &c. out of the Statute of Uſury. 


*how. 8. 17 has been held, that if principal and intereſt be in hazard 
EM Vo upon a contingency, it is no uſury, though the intereſt do ex. 
TE ceed the allowed rates per cent. And when there is a hazard 


that the plaintiff may have leſs than his principal, it is no uſury, 
Thus — 


Cro. J. 38. If S. lend 1001. to have 1201. at the year's end upon caſualty, 

el „ if the caſualty, goes to the intereſt only, and not to the principal, it is 

Trenayne, uſury; for the party is ſure to have the principal again, come 
what will; but, if the inter and principal are both in hazard, it is 
not then uſury. Per Dadderidge, J. 

Moor, 397- In debt upon obligation of 60 J. the defendant pleaded the ſta. 


. 528. tute, and fbewed that it was agreed between the plaintiff and de- 
Reynolds v. 


Clayton. fendant, 14 December, that the plaintiff ſhould lend the defendant 


All thecourt 30 J. to be repaid the firfl of June following, and the plaintiff ſhould 
prog dong ave 3 l. for the forbearance, if the plaintiff's ſon ſhould be then living; 


tutes of and if he died, then to pay but 26 J. of the principal money. The 


37 H. 8. court inclined that it was within the ſtatute of uſury ; whereupon 
oaths the plaintiff, who had demurred, became nonſuit, 

bond was void, becauſe it appears to be made by corrupt meang to have more than 10 J. per cent. which 
the ſtatute of 47 H. 8. intended to puniſh. And by the proviſs it appears that the intent was, if ore 
was indebted to another truly without loan and intention of uſury, then in fuch caſe bonds and conveyarct 
of lard for ſecuring the true debt, are cut of the ſaid ſtatute; but if there is a borrowing of money, and 
a communication for intereſt, the deviſe to be beyond the rate of 10 J. per cent. is frauduient, and with- 
in the ſaid ſtatute, otherwiſe the ſlatute would be vain; for he might as weil have made the condition, 
that if 20 perions, or any of them, ſould be living at the day, &c. then he ſhould have 334. And 
of this opinion were Popham, Ch. |. of B. R. and heriam, Ch. B. 2 Ard. 15, pl. 8. S. C. 5 Rep. 70. 
Clayton's caſe, S. C. reſolved that it was a uſutious contract. 


Cro, Eliz. Bo, where A. agreed with J. S. to give him 10/7. for the for- 
B42. eg bearance of 20“. for a year, if B. his ſon were then alive ; it wi 
Batten v. held by three Juſtices (G/anvi/ abſente) to be uſury, by reaſon ot 
Downham. the corrupt agreement, and it is the intent makes it ſo or not fo. 


3 Salk.390. Likewiſe, where the obligor was bound in 2 bond of 300 J. cou- 
pl. 3. Maſon 


58 ditioned to pay 22/1, 10s, premium at the end of the firft thit 


Comb. 125. months after the date, c. and 6 d. in the pound at the end of fit 
9. C. months, as a farther premium, together ⁊uith the principal itſelf, in 
cafe the obligor be then living; but if he dies within that time, 
then he principal to be [ot ; this was adjudged a uſurious con- 


tract, becauſe there was a poyibility that the obligor might = 
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ſo long; and there is an expreſs proviſien to have the pri 4 | 


again. | | 

Cut, where the bargain is merely caſual, and the whole de- 
pends on a contingency, there, the contract is not uſurious. 
Thus — 

Mr. Spencer being in pofſzfhon of an eſtate of 7000 J. a year, Far of 
and of e eſtate in goods and plate, c. worth ** 5 — 
and owing about 29,000 /. to tradeſmen, being about 30 years of para”; 
age, of a hale conſtitution, but impaired by irregularity, and the Mr. John 
Ducheſs of Marlborough, his grandmother, being then 78, and of 5 
2 good conſtitution, made the defendant a propoſal, that for Jagen, 
5000/7. paid down, he would engage to pay 10,0007. if he ſur- Ms. Rep. 
vived the Ducheſs, which after ſome deliberation was accepted by Om G 
the defendant z and Mr. Spencer gave him a bond for the payment 2. And ſeg 
of 10,0001. in fix months after the death of the Ducheſs, in caſe che caſe very 
he ſhould be then living. The Ducheſs lived fix years after and 22 Tat 
then died, giving Mr. Spencer by her will a very conſiderable zot. 
eſtate, Then Mr. Spencer confeſſed a judgment to the defendant for LO 
10,000 i and afterward paid him 2000 J. in part of it, and then neo 
died, about a year and eight months after the Ducheſs. A bill was 8: C.] 
brought to be relieved againſt this demand, upon payment of the 
principal ſum with legal intereſt, on account of its being an un- 
conſcionable bargain, . and againſt the publick good. 

Lord Chancellour called to his aſſiſtance Lord Chief Juſtice Lee, 

Lord Chief Juſtice Milles, Sir Jabn Strange, Maſter of the Rolls, 
and Mr, Juſtice Burnet ; who gave their opinions in Hi. term 
1750, that no contract can be fraudulent within the ſtatute, where 
it is not for the forbearance. There may be many contracts which 
this court ſets aſide, though not uſurious, as marriage-brocage bonds, 
place-brocage bonds, Sc. but here appears no fraud or impoſition 
in this caſe, and the party himſelf has confirmed it: This was a 
mere contingency, and the whole money might have been loſt ; it 
is a bargain of chance, and a mere wager ; and the relief prayed 
by the plaintiffs was refuſed. 

So, where A. delivered to B. 100/, who by indenture covenant- Cr. Eig. 

ed with A. to pay to every one of A.'s children which then were and ERS 
ſoauld be living at 10 years end 801., A. having then five. daughters; v. attley, 
and for aſſurance mortgaged a manor, and was bound in a ſtatute 
of 500/.; it was adjudged not to be uſury, but a mere caſual bargain. 
But, if it had been to pay 400 J. at 10 years end, if any were living, 
then it had been a greater doubt; or, if it had been to pay 300. 
if any were living at one or two years end, that had been uſury, 
becauſe of the probability that one of them would continue alive 
tor ſo ſhort a time; but in 10 years are many alterations. 

But, where M. lent C. 150 J. for repayment of which C. leaſed Cro Ja. 509. 
a cloſe to M. for 60 years, to begin at the end of teus years, upon con- Ae Fe. 
dition that if he paid the 150 l. at the end of the tꝛus years, the leaſe Trenayne. 
's be vid; and it was agreed that, for the deferring and giving a 
day of payment for the two years, C. ſpould pay to M. for interef 
221. 105, quarterly, if M. ſhould fo long live; in purſuance of which 
agreement M. lent the 150/. and A. made the leaſe, and granted 


O4 by 
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by fine to M. the rent of 22/. 105. to be paid quarterly, if 1, 
ſhould ſo long live; this was held to be a uſurious contract, ſor 
by intendment M. might have lived above the two years, and it 
was an apparent poſſibility that he ſhould receive that conſideration, 

whereby the is within the ſtatute z and alſo that he leaſe taken 

the payment of the principal money, and not for any part of the uſury, 
is within the flatute, becauſe it is for ſecurity of money lent upon 
intereſt, and for the ſecuring of that which the ſtatute intended 
M. ſhould loſe. 


- 


(E) In what Caſes Securities ſhall be forfeited or 


avoided on account of Uſury. 


Hawk. P.C. HLN it is to be premiſed, that it is not material whether the 

c. 82. §21. payment both of the principal and alſo of the uſurious 
intereſt be ſecured by the ſame or by different conveyances, but 

Aa all writings whatſoever for the ſtrengthening of ſuch a contract 
are void. 

2 Le. 39- Where a bond is made for more than legal intereſt, but at the 

— Ang payment the obligee takes only legal interei; he ſhall not be 

a. puniſhed for che contract; but perhaps the bond ſhall be void. 
Thus— | 

4 Le. 43. Where A. borrowed of B. 80 J. and was bound in a bond to pay 

pl. 117- him gol. at the end of the hear; per cur. Though the 90 J. wa: 

Fullby, Htendered, and B. did tell the ſame, yet if B. takes but 80 l. it is not 
uſury within 5 Elia. to make a treble forfeiture; but yet in that 

4 Le. 205. caſe the obligation itſelf is void. —The bond is void preſently, and 

3 if he receives exceſſive intereſt, he ſhall forfeit the treble value. 

y Ve 

Taſlel. Per Clerk, J. 

Bulitr, 17, Where the firſt contract is not uſurious, it ſhall never be made 
ſo by matter ex poſt facto. Per Williams, J. Thus— 

Noy, 171. In debt upon an obligation, where the ſtatute of uſury was 

8 pleaded, it was ſaid by Popham upon the evidence, that if a man 

and cefarvea Tends 1001. for a year, to have 101. for the uſe of it, if the obliger pays 

| by che u hole The 10 J. twenty days before it be due, that does not make the obli- 

CEE gation void, becauſe it was not corrupt. But, F upon making 

the oſs. > the obligation it had been agreed, that the 101. ſhould have been paid 

money with- qpithin the time, that would have been uſury, becauſe he had not 

in eve years the 1001. for the whole year, when the 10/. was to be paid with - 

ail not . : . . 
avoid the in the year; and a verdict was given accordingly, 


obligation, and is no uſury within the {tatute, becauſe it was not uſutious at the beginning. And 
ud ment for the plaintiff, Bulſt. 17. h i 


> Mod. 119. Likewiſe, if a man mates a iſurisus contract with another, and 

The Queen gives him unlawful intereſt, and agrees to give him a bond for the 

v. Sewel, 7 RR” 1 | - 

Lier Beans, Principal, and after, by a ſubſequent agreement, gives a bond far 
the ſum lent to J. S., to whom the lender owes ſo much, in ſatisfac- 
tion ot his debt; this bond is not voidable by the ſtatute. Per 
Holt, Ch. J. 

So 


FE if a man lend money on a legal intereſt, and after a ſubſequent Far, 15% 
agreement be made for more intereſt, which is uſury; that will not 2 


avoid the firſt contract. Per Holt, Ch. J. alias Beaus. 
For the words of the ſtatute are, „That all aſſurances for the payment of any principal, &c., where. 
« ypon or whereby there ſhall be reſerved or taken above the rate of 5/. in the hundred, ſhall be 


«c void.“ 


But, if a ſecond bond be made after the forfeiture of a former, Hawk. P. C. 
and conditioned for the receipt of intereſt according to the pe- © 82. 523. 
nalty of the forfeited bond, this is as much within Te ſtatute as | 
if it had been made before the forfeiture ; for if ſuch a practice 
ſhould be allowed, nothing could be more eaſy than to elude the 
ſtatute 3 and though the whole penalty be due in ſtrictneſs to the 
obligee, yet the true principal debt is in conſcience no greater 
after the forfeiture of the bond, than it was before. 

A bond made, to ſecure a juſt debt payable with lawful in- Hawk. P. c. 
tereſt, ſhall not be avoided by reaſon of a corrupt agreement be- © 82. F 12+ 
tween the obligors, to which the obligee was no way privy : As, 
where A. being indebted to B. in 100. agrees to give him 307. 
for the forbearance of that 100 J. for a year, and gives him a 
bond for 60 J. for payment of the 30/., and for the payment of 
the 100. enters into a bond of 200 J. together with B. for che 
payment of a true debt of 100 J. due from B. to C. 

So, where W. was indebted in 100 J. to A. upon a uſurious con- Moor, 752. 
tract on a bond, and A. being indebted to E., transferred the debt ta = 3 
E., and W. became bound for the ſame uſurious debt to E., whoſe Warnes. 
debt war juſt, and he ignorant of the uſury; it was adjudged upon 

t deliberation, that the obligation made by V. to E. was not 
avoidable for the uſurious contract made between V. and A., be- 
cauſe it was given to £. for a true debt, and he knew nothing of 
the uſury, though the ground between A. and V. was uſurious. 

Likewiſe, an aſſurance made in purſuance of a fair agreement Hawk.P.C. 
for ſuch intereſt as is allowed by the ſtatute, ſhall not be avoided © 82 5 27- 
by the fault of the ſcrivener, who draws it up in ſuch a manner — 85 
as to bring it within the expreſs letter of the ſtatute : As, where ſupra 194] 
the parties agree, that 5 /. ſhall be paid for the loan of 100 /. for 
one year, and the ſcrivener, in drawing the bond for it, doth, 
without the knowledge of the parties, who are illiterate perſons, 
make the 5 J. payable at the end of half a year: or, where on the 
fair loan of 100 J. agreed to be paid with common intereſt, a 
mortgage is made for the 100 J., with a proviſo, that it ſhall be 
void on payment of 105 J. at the end of one year, without any 
covenant for the mortgagor to take the profits till default be made 
of payment, ſo that in ſtritneſs the mortgagee is entitled both to 
the intereſt and profits. : 

It is to be obſerved, that a fine levied, or judgment ſuffered, in Hawk.P.C. 
purſuance of a uſurious contract, may be avoided by an aver- Pat 
ment of the corrupt agreement, as well as any common ſpecialty, — 
or parol contract. And in an aſſumꝑſit if it appear, either upon given upon 
the evidence, or from the plaintiff's own expreſs ſhewing in his T 
declaration, that the contract was uſurious, he cannot 3 e bs vet 

ut 
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in the bands But a ſpecialty cannot be avoided by uſury appearing on evidence 


ofanin” or on the face of the condition, but it muſt be pleaded. .. 
valuable confideration without not ce of the uſury, Lowe v. Waller, Doug). 736+] 


Vin. abr. Tf a judgment be given upon a uſurious contract, and it be 
tit. Uſury, part of the agreement to have a judgment, yet the defendant may 
1 _ ſuch judgment by audita guerela, or by ſcire facias brought on 
Sb e ſame. 
Le. 307. Where A. mortgaged to B. on a uſurious contract for 100 1., and 
P-427- before the day of payment B. is ouſted by C., and B. brings an ac- 
Claycole, tion againſt C., C. cannot plead the ſtatute of uſury; for he has 0 
title; the eſtate being void againſt the mortgagor. Per Periam. 
7 Mod.119, But, where A. lent B. 45 J. on a pledge of jewels, and it was 
e agreed to pay 91. for it for a year; afterwards B. gave a bond for 
alias Beaus. the ſame money ; per Holt, at Ny Prius, It is a queſtion if the 
bond be void or not. 


(F) In what Caſes a Forfeiture of treble Value ſhall 
be incurred on account of Uſury. 


Hawk. P. C. TJ HOUGH the receipt of higher intereſt than is-allowed by the 
c. 82. 512. ſtatute, by virtue of an agreement ſubſequent to the firſt 
contract, does not avoid an aſſurance fairly made and agree- 
able to the ſtatute, yet it ſubjects the party to the forfeiture of 
treble value. 
Hank. P. C. But the receipt of intereſt before the time when it is in ſtrict- 
c. 3a. § 14. neſs due, being voluntarily paid by the debtor for the greater 
5 convenience of the creditor, or for any other ſuch like conſidera- 
tion, without any manner of corrupt practice, or any previous 
agreement of this kind at the making of the firſt contract, 
does not make the party liable to the forfeiture of the treble 
value. | 
Raym- 196. An information upon the ſtatute 12 Car. 2. c. 13. ſet forth 
22 that the d-fendant, 16 November, 20 Car. 2. /ent J. S. 20 l. till June 
f next following, and that afterwards, (viz.) ad finem termini preditt, 
he too of the ſaid 7. S., corrupte & extor/ſeve, 30 3. for the loan 
thereof, which is more than the ſtatute allows. The jury found 
againſt the defendant. And it was moved, thar this corrupt 
agreement ought to be within the ſtatute at the making of the 
contract, and not at the end ot the term, as laid in the informa- 
tion. Tviſden, J. took a difference upon the two clauſes in the 
fiatute, that if the lender contracts for more, ſo that the agreement 
is corrupt at the time of the loan, all the aſſurance is void; but, if 
he contrafts for no more than the ſtatute allows, but will afterwards 
tale more, the aſſurance ſhall not be avoided, but the party ſhall for- 
Feit the treble value. But judgment was ſtayed till the other ſide 
moved, becauſe the court would adviſe. 
Saund. 294+ In debt upon bond the defenJant pleaded, that after the making 


Shen. of the bond the defendant corruptivs recepit fo much, viz. more than 
t 


Per gras. 
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the ſtatute allows, and that therefore the bond was void. But ad- 3 Salk. 4: 


alk. 390, 
judged upon demurrer, that the plea is not good; for the bond here Fl. 4 5+ F. 
_ not ,— the payment of money (upon or for uſury) as the . 


words of the ſtatute are; but for any thing appearing to the con- 
trary, it was for payment of a juſt debt, and ſo the bond was good 
qwhen it was made, and therefore a uſurious contract after cannot 
make it void; but it is a forfeiture of the treble value by the lat- 
ter clauſe of the ſtatute, 

A. (when money was at 8. per cent.) lends money and takes Raym. 197. 
bond for the ſame, and then the ſtatute 12 Car. 2. is made, and Ihe King v. 
he will continue the intereſt on that bond: the bond ſhall not be 
avoided by ſuch acceptance of intereſt, but the party ſhall forfeit 
the treble value by the ſtatute. Per Twiſden, J. 

So, in debt on an obligation conditioned to pay by a certain 3 Keb. 142. 
day, the defendant pleaded the flatute 12 Car. 2. c. 13., and ſaid, pl. 47 n 
that the contract was uſurious : but per cur. the contract being Manning. 
made after the bond forfeited to receive intereſt according to the penalty, 
which was double the principal, it doth not void the obligation 
that was good at firſt, but only ſubjects the taker to other penal- 
ties; and judgment for the plaintiff, niſi. | 


[(G) In what Caſes Relief is given againſt uſurious 
| Contracts, 


Ir has been ſaid, that though the ſtatute does not go ſo far as Caf. temp, 
to make the party receiving the uſurious intereſt liable to re- er 10 

fund; yet having prohibited the taking beyond ſuch a ſum, and Hin 

avoided the contract, the taking it is a breach of the ſtatute, 

and the actual receipt of the money will (in a court of equity) 


make him liable to refund; the wrong being the ſame, whe- 


= the uſurious intereſt hath been actually paid or not. 
us— 

Where A. entered into a bond to B. for a ſum of money, to pay 14. 38. 
61. per cent. intereſt ; afterwards A. being unable to pay off the Boſanquett 
bond, conſented to pay 10 J. per cent. for the money, and continued Pan 
paying at that rate for 14 years ; B. died, A. became a bankrupt ; 
and the aſſignees of A. brought a bill; the executors of B. 
were decreed, by the Maſter of the Rolls, 7 account; and that, 
for what had been really lent, legal intereſt ſhould be computed 
and allowed, and what had been paid more ſhould be deducted 
out of the principal to be due on the account ; and 4 B. Had re- 
ceived more than what was due with legal intereſt, the ſame to be 
refunded by the executors, and the bond to be delivered up. And 
afterwards the Lord Chancellour affirmed the decree ; but ſaid, he 
did not determine how it would be, had all the ſecurities been 
delivered up; that not being before him. 

The court decreed money to the plaintiff againſt the defendant ; Toth. 23r. 


: - ; - 0 L ford v. 
albeit he had judgment and execution, being upon the point of — 
uſurious contract. 

A u- 


- 
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2Vern. 170. 


pl. 156. 
aylor & 
al. V, Bell, 
Bagnall, & 
al. 1, id. 
173- Lord 
Hutchins 
ſaid, that if 
the ſureties 
had not been 
Plaintiffs as 
well as the 
woman, he 
would not 
have relieved 
even againſt 
the penalty, 
Lord Chan- 
cellour, in 
the caſe of 
Boſapquett 


ſons of quality there with money, made great profit ; for 


Df Uſury. 

A woman reſorted to gaming-places at court, and by ſupplying per. 
ch" pur = 
poſe ſhe borrowed much money, and gave the Jender great reward; 
from time to time; but afterwards ſhe borrowed more, and being 
arreſted for this laſt money, gives bond and judgment for it, and 
then brings a bill to be relieved againſt the ſecurity, and to have 
an allowance for the former exceſſive premiums which ſhe had 
given, and to bring the defendant to an account. The defend. 
ant, by anſwer, confeſſed the receipt of five or ten guineas for 
the loan of ten guineas for a week or ten days; but in/ifted that 
the ſums fo received were paid as profit, and not towards ſatisfac- 
tion of the money lent. The court ordered the plaintiff to pay 
principal, intereſt, and coſts at law, and here, or the bill to be 
diſmiſſed with colts; for that it would not interpoſe or meddle 
with play-debts, or things of this kind, Per Lords Commiſ- 
ſioners. | 


v. Daſhwood, ſaid, that as to the laws relating to gaming, the court would not interpoſe, becauſe game. 
ſters on both fides are equally guilty, and in ſuch caſes the court will ſtand neuter ; but the borrower and 
lender are not in the view of gameſters. MS, Rep. 


Skin. 41 1. 
I. 7. Tom- 
ins v. 

Barnet. 

1 Salk. 22. 

S. C. though 

ſaid to be co- 

ram Treby, 

Ch. Js and 

that Treby, 

Ch. J. al- 

Jowed, that 

where a man 

pays money 
on a miſtake 
in an ac- 
count, or 
where one 


pays money \ 


under or by 
a mere de- 
ceit, it is 


Upon a truſt at Guidhall, in an indebitatus aſſumpſit for money 
received to the uſe of the plaintiff, the caſe was, The plaintiff 
was cc-ob/igor with F. S. to the defendant, and between J. S. and 
the defendant there was a «/urious contract the 1 
of the money to the obligee, and after pleaded the flatute of uſury 
upon this bond; which is adjudged a uſurious bond; he brought 
this action for the money, which he paid before the bond was 

roved uſurious; and the queſtion was if the action lay: And 
Holt, C. J. ſeemed to incline ſtrongly that it did not lie; for here 
there was a payment actually made by the plaintiff to the defendant, 
in ſatisfaftien of this uſurious contract; and if they will make ſuch 
contra@s, they ought to be puniſhed ; and he was not for encou- 
raging ſuch kinds of indebitatus aſſumpſits ; for it is like to the caſe 
of bribes, and he who receives them ought to be puniſhed, but he 
who gives them ought not to be encouraged by any way to re- 
cover his money again. 


reaſonable he ſhould have his money again : but, where one knowingly pays money upon an illegal con- 
fideration, the party that receives it ought to he puniſhed for his offence ; and the party that pays it is 
particeps criminis. And there is no reaſon that he ſhould have his money again; for he parted with it 
freely, and wolenti non fit injuria. [| See the obſervations on this cafe ſupra, Vol. 1. pag. 262. Not- 
withſtanding what is bere advanced, courts of Jaw now view the borrower in a more favourable light, and 
will permit him to recover the exceſs of intereſt in an action for money had and received. Browning v. 
Morris, Cowp. 792. But to entitle him to bring ſuch an action, he muſt ſhew that he has done all 
that equity requires. In an action, therefore, to recover 2 which the plaintiff had pawned, upon 
a uſurious contract, the court held, that he muſt ſhew he had tendered all the money really advanced. 
Fitzroy v. Gwillim, 1 Term Rep. 153+] 


2Vin. Abr. It is ſaid, that defendant is not obliged to diſcover any uſurious 


— Vier: contract, unleſs the plaintiff offers to waive the penalty. 
5. ci 


S. Tab. tit. Uſury, Jan. 24, 1424. Brand v. Cumming. [1 Atk. 450. Earl of Suffolk v. Green. 


2 Atk. 393 · Chauncy v. Tahourden.] 


ee „ e as ah 


„ 


(H) How far Suteties are affected by uſurious 
| Contracts. | 


B Was bound with P. as his ſurety to J. S. in a bond of 500 J., 
and that bond was upon a corrupt and uſurious contract 
againſt the ſtatute, and P. was bound unto the plaintiff in a bond 
as a counter-bond, to ſave the plaintiff harmleſs from the ſaid bond of 
5001. ; B. is ſued by F. S. upon the ſaid bond, and ſo damnified: 
And thereupon B. ſued P. upon the counter-bond, who pleaded 
the ſtatute of uſury, pretending that all aſſurances depending upon 
ſuch uſurious contracts are void by the ſtatute, But by the opt- 
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2 Le. 166, 
p!. 200, 
Baſſet V. 
Prowe. 


nion of Wray, C. J. the ſame is no plea; for the Patute it, that 


all bands, collateral aſſurances, & c. made for the payment of money lent 
upon uſury, ſhall be utterly void; but the bond here, upon which 
the action is brought, was not for the payment of the money lent, 
but for the indemnity of the ſurety. 

So likewiſe, in debt on bond to ſave the plaintiff harmleſs from an 
obligation wherein he and the defendant were bound to V. &c. 
and from all ſuit concerning the ſame; the defendant pleaded the 
ſtatute of uſury, and that it was made upon a corrupt agreement 
between him and ., which the plaintiff might have pleaded in 
debt againſt him by . But the court held the plea ill; for 
though the firſt obligation were void, yet the ſecond obligation is 
forfeited, becauſe the defendant hath not ſaved him harmleſs from 
ſuits concerning it, nor does the defendant anſwer thereto, but to 
the obligation only. 


bargain, Noy, 73. S. C. by the name of Downham v. Butter, and judgment for the plain 


Cro. Eliz, 
642, 

pl. 43. But. 
ton v, Down- 
ham. 

2 And. 121. 
pl. 65. S. C. 
accordingly. 
But ĩt is 
there ſaid, 
that the 
plaintiff did 
not know cf 
the corrupt 
tiff, But it 


is added, that Glanvil faid it would be a dangerous precedent to avoid the ſtatute. For the ſurety may 


be a friend of the uſurer's, who will not plead the ſtatute in an action of debt brought agai 


aſt him, and 


ſo the ſtatute would be to little purpoſe. And after the judgment given fag the plaintiff, Glanyil 


faid that that judgment would be quickly carried to Cheapfide. 


But where, in debt on bond, defendant pleaded, that he himſelf 
borrowed 100 l. FA W., paying for the forbearance exceſſive uſury, and 
the plaintiff was his ſurety for the payment, and that the obligation upon 
which the action is brought was given by him to the plaintiff 7 in- 
demnify him againſt W. Manzvood held this a good bar; for when 
the plaintiff was empleaded upon the principal bond, he might 
lave diſcharged himſelf upon this matter, and therefore the 
laches ſhall turn to his prejudice ; and therefore the iſſue was 
joined upon the exceſſive uſury. 


2 Le. 63. pl. 
93. Potkin's 
Cale, 


- 


So likewiſe in debt upon an obligation to ſave the plaintiff harm- Cro. Elis. 


l/s from an obligation, wherein the plaintiff, as ſurety for the de- 
fendant, was bound to J. S. to pay 100 /., the defendant ſaid the ob- 
ligation made to J. S. was upon a uſurious contract, &c. and concluded 
lic non damnificatus. Tanfie!d ſaid, the plea is good, otherwiſe 


the ſtatute would be defrauded; for by a compact, the uſurer 


588. pl. 22. 
Robinſon v. 
May. There 
is a note 
added, that 
the reaſon 
conceived 
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cannot know muſt take care to ſave his ſurety harmleſs. And adjudged for the 
ef the cov- plaintif. Try 2 
rupt contract b 

plead it in auiidance of the lend, and therefore the principal ought to take care thereof. IIꝗdF. 
Goldſp. 174. pl. 107. S. C. held accordingly per tot. cur. But the repertet adds, fed guære. 


(1) What Informations will lie in Caſes of Uſury, 
and where they are good, and where not. 


Barn. Rep. AN information was moved for againſt Cawket, a pawnbroker, 
in K. B. for taking ſixpence a pound per month intereſt, which was 
209. Anon. aid to be extravagant uſury. The court, however, thought there 
was nothing ſo enormous in this offence, but that the common 
method of puniſhment would be ſufficient. But it was argued, 
that the ſtatute of uſury allows the penalty for uſury to be reco- 
vered by information, or action, and that was urged as a reaſon, 
why the court ſhould grant it. But the court ſaid, that was 
to be underſtood only of an information qui tam. And they far. 
ther obſerved, that the ſtatute chalking out a particular method of 
proceeding for a new offence, was a farther reaſon why the court 
could not grant an information; neither can the party be ſo much 
as indicted, a | 
Le. 96. pl. The place where defendant accepted exceſſive intereſt ought to be 
— * Ke ſhewn in the information, but not the place where the contract for 
Dixy's caſe. Ile Joan or forbearing was made; for that is not needful: But per 
An inform- Clark, J. and per Gent, J. and Manwood, Ch. B. the place where 


ation upon the corrupt bargain was made muſt certainly be alleged. 
the ſtatute 8 ä | 
of uſury, fora contract with perſons unknown, recipiendo ultra 10 1. ia the hundred, was held ill, becauſe 2h 
informer, tolo is not party, although the contract was ultra 10 JI. Sc. per cent. ſhall not have any benefit 
9s there 4vas a receipt of the uſury according to the contract. And for that the recipiendo is naught, be- 
cauſe there is mo place nor time put of the receipt, which is now traverſable in that informati 


Noy, 143. Naſie's caſe. 


Le. 97. Sir The information likewiſe muſt ſex whoſe money it is. Per Man- 


— 2v0od, Ch. B. 


Arg. 2 Le. If an information be exhibited in the Exchequer againſt a 
15 pl. 52- uſurer, and it charge that he took more than 101. in the 1000, 


Henbecke without ſhewing how much, ſuch information is utterly inſufficient; 


caſe, for the informer ought to ſet forth the quantity of the intereſt re- 
ceived, and yet the ſame is not to be recovered. 
And. 8. Upon an information on the ſtatute of uſury, and ſubpcena 


Topelif awarded out of C. B. againſt the defendant, iflue joined, and 
. Waller. found for the informer, it was alleged in arreſt of judgment, that 
| the court of C. B. is not to hold plea by proceſs of /ubpena, but by 
original, and is not aided by the ſtatute of jeofails; for it is nota 
miſconceiving of proceſs, but a diſorderly award of it ; and it was 
infiſted likewiſe, that it is nat alleged in the information by whom, or 
to whom, nor what ſum, or at what place, nor when the money was 
lent, nor againſt the form of what flatute it iss yet judgment was 

given for the plaintiff. 
7 But, 
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But, where an information was exhibited, and ſhewed the uſu- Arg. 11 Rep. 
nous contract in certain, whereby it appeared that no more than 53. a. Dr. 


1 Foſter's 
101. was reſerved and received for the loan of 100 J. and con- ce it 3 


cluded contra formam flatuti, yet becauſe it did not expreſsly ſtate, ad udged: - 
that it was per corruptam accomodati>nem, according to the words of And. 49. pl. 


; C . . . 23. Em- 
the penal ſtatute, the information was adjuged inſufficient, — v. Full- 


wood. ſeems to be 8. C., and the juſtices of both benches held, that thoſe words ought to be expreſsly 
alleged, and not by implication; and cited 10 f. 7. c. 10. and for default of thoſe words the judge 
ment was reverſed. The defendant was indicted for uſurious lending 20s. ed intentione to receive 238 
withia a month, and that the defendant did receive 3 8. for the loan of 20s. This, per curiam, is not 
good without ſaying, gud corrupte agreatum fuit, and for that reaſon it was quaſhed, being removed out 
of the inferior court. Keb. 629. pl. 111. The King v. Gaſt or Garth, Croke, J. took a diver 
between an information and a verdict, that in an infor matior the agreement ought to be exprejsly alleged to 
corrupt, and cited 11 Rep. Dr. Foſter's cafe, ard the Pook of Entries, 3733. but that it is otherwiſe in 
a yerdit, which is the finding of the lay gents. 2 Roll. Rep. 48. Roberts v. Tremoil. 


An information upon the ſtatute of uſury, for a uſurious mort- 3 Le. 248. 
age made, charged the defendant, that cepit ultra 10 J. in 100 /. py 327. 

: 0 wen Mor- 
for the forbearance of one year, and this was . of the iſſues, rents, gan's caſe, 
and profits, which he took in Middleſex, of lands in Glamorgan- 
ſhire in Wales, mortgaged to the defendant. Manwood ſaid, in the 
principal caſe, that the taking of the iſſues and profits ought to 
have been laid where the land was. And ſuch was the opinion of 
the whole court, ; 

In debt upon the ſtatute 37 H. 8. of uſury, the (count) was, Co. J. 104. 
that he corruptive lent 40 l. againſt the form of the flatute, and that 6 _— 
ſuch a day he lent him 207. &c. againſt the form of the flatute; but cc. / * 
(as to this) did not ſay corruptive. After verdict for the plaintiff, it it was held, 
was objected, that he ought not to have judgment for either of the 3 
ſums, it being clearly ill for the 201. for want of the word (cor- defendant 
ruptivz). But all the court held, that being good for part, he ſhall bad demur- 
have judgment for that part ; for being for ſeveral ſums it is in _ upon the 

. eclaration, 
nature of two ſeveral actions. 


: : it had been 
good for the one, and the plaintiff ſhould have had judgment for that part, Cro, J. 104. in S. C. 


Information in the Exchequer, for that the defendant per viam Cro. J. 440. 
cerruptæ barganie received, &c. After verdict for the plaintiff, it 2 4 
was moved in arreſt of judgment, becauſe he did not ſet forth what Sundern. 
the bargain was, but generally, per viam corrupte, &c, Sed non Hawk. P. c. 
allocatur ; for this is the uſual courſe of the Exchequer, and the bar- 2 _ 299 
gain is to be given in evidence, But it was agreed, that in plead- — 
ing to avoid a bond or aſſurance, it ought to be particularly ſet forth, uſu ious 


becauſe the party is privy to his own contract, but the informer is Snνα by 


4 a . 2 8 way of bar 
not; and therefore it is ſufficient for him to ſhew it particularly on 
in evidence. Jon; 

ſet forth the 


whole matter eſp2cially, becauſe it lay within your own privity ;- but that in an information on the ſtatute 
for making ſuch a contract, it is ſufficient to ſet forth the corrupt bargain generally, becauſe matters of 
this kind are ſuppoſed to be privily tranſacted; and ſuch information may be brought by a ſtranger, 


An information ſet forth hat the defendant, by way of a corrupt Sid. 421. 
c:ntraft cepit & ad lucrum ſuum convertit 40 8. for deferring the day of = 9. the 
payment of 25 1. from the 29th of July to the 3oth of May, (the day Walker. 
on which he took the 40 5.) contra formam ſtatuti. After a verdict Vent. 38. 


: wth. Anon. f. 
it was moved, that it did not appear that the 25 1, was money lent, _ © SC. 


_ * bn EEE. : — — — 2 —— —ͤ 
— ERS — — -— — — 32 — 23 * ** x - — K. 
— — — — nw —— — 
_ 8 - 4 — = — — Rn 2 
=== — — — - = —— —.— 5 S__ — 


— 


rn nr == — 
= =—— == === == 


208 _ Ot Uſury, 


Sys, it was il appears that, the taking the 40 f. was after lending, and there is wy 
moved that coryupt. agreement laid, either before or at the time of lending, But 
the time of adjudged againſt the defendant; for though it be not well laid ſo 


be 
— _ as to give judgment againſt the defendant upon the ſtatute 12 Car. 2, 


and the party c. 13, to pay treble the money lent, yet it is found that by a corrupt 


—＋ give agreement he took ſo much, and therefore gave judgment againſt 


pleaſedinre- him at common law, viz. fine and impriſonment. 

aompence for it, there being no precedent agreement to enforce him to it. Sed non allacatur; for the court 
ſaid, they would expound the ſtatute ſtrictly; and if liberty were allowed in this caſe, the brokers might 
oppreſs the people exceedingly, by detaining the pawn, unleſs the party would give them what they 
Pleaſe to demand for the time after failure of the payment. | 


21 Mod, Tt has been held, that no indiftment will lie on the ſtatute of 
274 Pl-17- uſury ; for the method the act preſcribes mult be followed; there- 


v. Dye. fore the indictment muſt be quaſhed. _ 8 
[Vide Rex v. Upton, 2 Str. 8 16. 1 Barnard. K. B. 97. S. C. Regina v. Smith, 2 Salk. 680.] 


(K) Of the Pleadings in Caſes of Uſury. 


Hawk.P.C. JN pleading a uſurious contract by way of bar to an action, 

6. 32. $24: ® you muſt ſet forth the whole matter eſpecially, becauſe it 
lay within your own privity; but in an information on the ſta- 
tute for making ſuch a contract, it is ſufficient to ſet forth the 
corrupt bargain generally, becauſe matters of this kind are ſup- 
poſed to be privily tranſacted, and ſuch information may be 
brought by a ſtranger. © 

; Salk. 391. Where the ſtatute is not pleaded, the bond, though uſurious, 

. 7o is good. 

2 Str. 1043. Bat it has been held, that uſury cannot be pleaded to a ſcire faciar 

Buſh and on a judgment. 


others, aſ- ; 
fignees of Jones v. Gower. [Ca. temp. Hardw. 233. S. C. In ſuch caſe the court relieve by Raying 


the procetdings on the judgment, and direQing an ifſue to try, whether the contract were uſurious or not, 
Cooke v. Jones, Cowp. 727. ] a 


12 Mod. A uſurious contract was pleaded in bar of debt upon a bond, 
385. Crow but it was not ſaid that the defendant was indebted to the plaintiff 
v- Browne at the time of the bond given, or that there was an agreement to 
lend money upon the uſurious contract; and for that judgment 
| was given for the plaintiff. 
2 Str. 3816. Likewiſe, after a verdict pro rege on an indictment for uſury ; it 
— v- was moved in arreſt of judgment, that they had only laid a cor- 
_— rupt agreement, without any loan or taking exceſſive intereſt in 
purſuance of it. And judgment was arreſted. _ f 
Upon uſury pleaded to an action againſt the defendant, as in- 
dorſer of a note for 200/., the caſe was, that one Grace took the note 
upon advancing 197. when the note had three months to run, and 
at the three months end took another note for 2001. upon ad- 
yancing 31. for other three months. It was inſiſted, that this was 
not uſury, being a purchaſe out and out of the notes: and bo 
parties becoming bankrupts, and the commiſſioners refuſing to let 
theſe notes be proved, a petition was preferred to the Lord Chan- 
cellour, who directed an iſſue upon them. And now Lee, Chief 
Juſtice, held, that this was uſury within the meaning of the 112 
| | * * 122.5 


7 


2 Str. 1241. 
a Abu 


Dauling. 


plea, 
late a, 
the ce 
In 
lame 
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Dau gh 
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ſaid, 
Vo 


12 Ann. c. 16. which prohibits the taking more than 51. per cent. 
upon any contract directly or indirectly: however, he left it to 
the jury upon the queſtion, Whether this was to be deemed a pur- 
chaf: or a loan? who found it to be the latter, and the defendant 
had a verdict. 

In debt on bond defendant pleads. gued corrupt? agreatum fuit, 2 Show. 339. 
that intereſt ſhould be paid for it above the rate of 6 l. per cent.: = — at 
plaintiff demurs: and held good; for that the plea thews not what Rofee. 
intere(t, nor that the bond «vas for the very money, but only by in- | 
tendment (to wit) ſupra agreamento prædicto the bond was given; 
and ſays not expreſsly pro eadem pecunia. Judgment pro quer. 

For that they would not eaſily avoid a bond, and the corrupt 
agreement ought to be ſpecially and particularly ſet forth, and 
the quantum of intereſt, otherwiſe the plaintiff can never tell what 
to anſwer. 

In error of a judgment in the Palace-Court, wherein the plain- 6 Mod. 404 
tiff declared that the defendant became indebted to him by bond in the Villars v. 
ſum of 107 1.; the defendant, without claiming oyer, pleaded that he * 
was indebted truly to the plaintiff in 921. 5 8. 9d., and that by way of 
a corrupt agreement for the forbearance of that ſum for a year, this bond 

1 was given, &c. The plaintiff replied, that the bond was given pro 
0 rero & juſto debito, and traver/ed the corrupt agreement. And upon 

Wy demurrer to this replication, it was inſiſted that it was ill, becauſe 
y be the plaintiff did not ſhew how much the juſt debt was. Sed non allo- 
catur : for there was ſufficient to induce the traverſe; and if it 
had been alleged, you could not have traverſed the inducement, 
and the declaration ſufficiently ſhews the debt. 

In debt upon a bond, defendant p/eaded the ſtatute 12 Car. 2. of Freem. 264, 
uſury, and ſaid, that corrupte agreatum fruit, that he ſhould pay more ee 
than 61. per cent, The plaintiff replied gued nan corrupiè agreatum Cock. 
fuit, and held a good replication ; for if by miflake of the writer 
the money was made payable without any corrupt agreement, it is 
not uſurious within the ſtatute. 

The plaiatiff declares upon a promrſſory note for 30l. dated 4th Fitzgibb. 
Fb. The defendant pleads that it was corruptly agreed between —_ 0 
him and the plaintiff, har he ſhould pay unto the plaintiff 45 s. for — : 
the lan of the ſaid ſum of 30 J. for three months, and then lets 
out the laſt ſtatute againſt uſury, &c. It was excepted to this 
plea, that it was not averred that the note zuas given ſubſequent to the 
ate act againſt uſury, To which it was anſwered and reſolved by 
the court, that by the date of the note it appears to be ſo. 

In an indebitatus afſumpſit for 101. and a computaſſet for 351. in the Freem 367. 
lame declaration, the defendant pleads the ſtutute of uſury to the inde- aal 
eatus, and avers that both the indebitatus and the canputaſſet awere fer — 
the ſame cauſe of actian. It was reſolved, that the averment was 
naught; for the ground of the indebitatus is the debt, and the 
ground of the computaget is the account; and ſo it cannot be 
werred that there is the ſame cauſe of both, eſpecially as it is 
dere, where one is for 10/. and the other for 35/. But Hale 
laid, he ſhould have pleaded the ſtatute to the indebitatus, and 
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Sid. 235. 

p. 21. 
ande v. 

Curter. 


Sir W. Jo. 
409. pl. 2. 
Swailes v. 
Bateman. 


Cro. Car. 
501. pl. 1. 
Neviſon v. 


Roll. Rep. 
41. pl. 8. 
I cdd v. 

Ellington. 


Ok Uſury. 


then that afterwards they came to an account for the fame 


wares, Wc. | 

On demurrer in debt it appeared that 500 J. was lent upon ar. 
ticles dated the 8th of March, to be paid at ſuch a time; and in 
the mean time 10 pay 15 l. half-yearly from November before, For 
cauſe of demurrer it was ſhewn, that it appeared by the declara. 
tion that the contract was uſurious; but it was anſwered, that the 
defendant ought to have pleaded that corrupte agreatum fuit, &c., 
and fo given the plaintiff an opportunity to reply to it. But b 
reading the articles it was, Whereas money was lent, &c. which might 
be in Nevember, or beſore; and therefore judgment was given for 
the plaintiff. 

Debt was brought on a bill to pay 7/. the firſt of Jay, and on 
default of payment to pay 35. 4d. for every month that it ſhall be 
in arrear aſter May the fir/t. Defendant made no averment that 
the agreement was to pay the 37. 4d. for every month pro luer: 
intereſſe & diem dands ſolutionis, but only with a fic the ſaid ſum 
exceeded 8/. per cent., whereas he ſhould have averred that the 
ſame did exceed 8/. upon the 1co/., thoſe being the effectual 
words in the ſtatute. Judgment pre quer.“ 

In debt on a. bond for 10c0/. dated the 12th July, &c. con- 
ditioned to pay 547. at fix months end, the defendant pleaded the 
ſtatute 21 Fac. of uſury. The plaintiff replied that he lent the 
defendant: 50/. on the 12th of July, &c. for a year, and that the 
defendant was to pay for it 4/. for the forbearance of one year, 
and that the plaintiff was not to demand it till the end of the year; 
but that by miſtake of the ſcrivener it was made but for half a year, 
which he not knowing accepted it, The defendant rejoined that ti 
ending was only for half a year, and that he was to pay 4/. for it 
for that time, ab/que hoc, that on the ſaid 12th of July it <vas agreed 
that the loan ſhould be, or that he ſhould forbear it for a whole year. 
Upon demurrer it was objected that the plea was ill, becauſe it 
was not pleaded, that corrupt? agreatum fuit, &c. And fo the 
court, abſente Bramſton, held: and they all held the allegation, 
againſt the words of the condition to be good; for it is only 
ſhewing the true agreement ; but they all held the rejoinder ill, 
becauſe in the traverſe the defendant had made the day (v:z. 12ti 
July) parcel of the ifſue, when he ſhould only have traverſed 
the agreement. But no judgment was given, becauſe the parties 
agreed, 

The defendant borrowed 200 J. of the plaintiff ; and it was 
agreed between them Hat he ſhould pay the 2001. at ſuch a day, and 
20 J. tor the intereſt for cue year, and that certain lands ſhould le 
conveyed to the plaintiff, upon condition that if the money wa, paid a 
the day, then the grant ſbould be waid. The defendant pleaded the 

AHatute of uſury, and averred that the land was worth 12 1. a year, 
and fo he had double uſe. The plaintiff replied, that upon the borrow- 
ing the 200 l. it was agreed that the defendant ſhould have the profit 
of the land until breach of the condition, and traverſed that there 
was an agreement that he ſhould have the profits, and alſo 20 l. fir 


intere//, And upon a demurrer it was objected, that the replica: 
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tion was ill, becauſe the land being conveyed to the plaintiff, by 
conſequence, the profits are ſo too; and therefore he cannot aver 
a verbal agreement again the deed, that he had not the profits. But 
the plaintiff had judgment. | 

Tanfield, Ch. Baron, ſaid, that upon an information betwixt Cro Ja. 544+ 
Paramore v. Robinſon, in B R. where ſevral contracts upon uſury * | 4. Heach 


. - . \ v. Dauntley, 
teing alleged, iſſue was fjorned, whether it were corruptè agreatum my 


modo & for md prout, it was refolved by all the Juſtices of England 
to be an ill iſſue 3 for he ought to have traverſed the agreements, 
becauſe they were ſeveral. 

In debt on bond the defendant pleaded the flatute of uſury made oro. El. 245. 
6th of Feb. 13 Eliz. (whereas the parliament began 2d Feb. 13 Eliz.) Pl. 4, Love 
The plaintiff replied, that it was not made for uſury contra formam * RI 
fatuti modo & forma prædict. Though both parties agree that 
there 1s ſuch a ſtatute, yet the court knowing that there is not, 
and that therefore it cannot be contra formam flatuti ; the court 
held that no judgment could be given for the plaintiff; and it 
being in the bar of the defendant, the court held it clearly ill, and 
that there ſhould be a repleader, 

In caſe, &c. upon a ſpecial promiſe, the plaintiff /ez forth that Lutw. 271. 
he wwas poſſeſſed of ſeveral pieces of hammered money, & c. and that * 
the defendant in conſideration the plaintiff would pay that money, being Bug, 
in number and tale 300 l. he promiſed to repay 300 l. of new money, 
together with 41. 10 8. more. for the intereſt of every 1001. for eight 
months, &c. and then declares upon an indebitatus aſſumpſit for 
313J. 10s. After verdict, it was moved that the contract was 
ufurious, it being to pay 4 /. 1os. for the intereſt of 190/. for 
eight months: but per tet. cur. judgment was given for the plain- 
tif. It was agreed, that it it had appeared by the plaintiff 's own 
declaration that the contract was uſurious, and could not be other- 
wife, judgment ought to be given againſt him; but that it does 
net appear here that the contract muſt neceſſarily be uſurious; and the 
tury having found the aſſumpſit, the court could not intend uſury, 
out the contrary, And Powell, J. obſerved, that the conſideration 
of the promiſe here is, viz. that the ſaid plaintiff would pay to 
the ſaid defendant the ſaid 300 J. fo that here is no /oan, without 
which there can be no uſury ; and they would not intend a loan, 
unleſs the jury had found one. 

The defendant, in confideration of 121, paid him by the plain- 3 $:1t.2or 
tiff, gave bond tc pay the plaintiff 144. if he lived fix months after 1 7. Cites 

. uw. 

the date of the bond. There was a plea and demurrer, and it Grange's 
was objected, that it appears by the very condition of this bond, cafe. 
That the contract was uſurious, it being to pay 14/7. for 12 J. in 
ſix months after the date of the bond; though this might have 
made the bond void, in caſe the ſtatute had been pleaded, yet, 
tat not being done, this objection comes too late. 

It there is an agreement to pay legal intereſt, and a premium is piger v. 
paid down over and above the intereſt, the agreement is uſurious Beaſley, 
and void. But the penalty under the ſtatute of Anne is not in- Deus. 235: 
curred, if the premium itſelf does not exceed legal intereſt, nor 
till more than legal intereſt is actually received; ſo that an action 
F'2 may 
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may be brought for the penalty, though more than a year has 


elapſed ſince the payment of the premium, if it is not a year 
fince that which exceeded legal intereſt has been paid. 


| Lloyd v. But, where one leads 100/., and takes 6 J. 5 f. for the intereſt 
__ thereof for three months by way of advance at the time of lend. 
I i. Re. ing, the penalty is that inſtant incurred, and the aCtion for it 


70. S. C. muſt be brought within a year ſrom that time. 


Tate v. If there be a corrupt agreement for the forbearance of money 
. till one or the other of two days at the option of the borrower, it 
foi muſt be ſo pleaded according to the fact: for if it be pleaded as 
an abſolute forbearance till one of thoſe days, the evidence will not 
ſupport the plea. 
Smith v In an action on a bill of exchange, if there is a plea of a uſu. 
Dover, . rious agreement, and that the bill was given in conſequence there. 
8. 43" of, the plaintiff may traverſe the uſurious agreement, and con- 
clude with a verification.] 
(L) Of the Trial and Evidence in Caſes 
| Uſury. 
BY 13 Eliz. c. 8.5 3. juſtices of oyer and ierminer, of afſize, and 
of peace, in their cirei its and font, and mayors, fheriffs, and 
bailiffs of cities, have paw: to hear and determine all offences commit- 
ted againſt 37 H. 8. c. 9. 
Le. 148. It has been held that the trial ſhould be where the contract was, 
pl. 206y and not where the bond was made. ; 


v. Smart. Cro. Eliz. 195. pl. 10. S. C. accordingly ; for the bond is confeſſed, and the point is, whe- 
ther it be made by uſury, which was aileged to be where the trial was. 


Scott v. [The defendant leut 2000 /. to the plaintiff on mortgage, witha 
—_ uſurious clauſe in the deed, that he ſhould have 40 J. as a pre- 
238. £4 tended ſalary for receiving the rents. The deed was made and ex- 
> ecuted in London: the lands lay in Middleſex: the account was 
ſettled in London, and the receipt for the balance ſigned in London, 
but the draft given for it was upon a banker in Middleſex. It 
was adjudged, that the venue was properly laid in London ; for not 
only the uſurious taking, but alſo the contract, by which the de- 
fendant was appointed receiver, were both in London.] 
Hardr. 420. In an action am quam, &c. in the Exchequer, tor taking more 
Anon. than 61. per cent. contra formam ſtatuti. After verdict for the 
plaintiff, it was moved in arreſt of judgment, that it lies not in this 
court for uſury committed in London, though it would lie upon tht 
fatute of 21 Fac.; and in truth the intereſt taken here was more 
than 101. per cent.: And by the general coucluſion of contra 
formam flatuti, it ſnall be intended againſt the form of that ſtatute 
which allows the largeſt interelt, and there are four ſtatutes 
againſt uſury, one of H. g., which allows 10 J. per cent.; another of 
Q. Eliz., which allows 8 J. per cent.; a third of K. Ja.; and 3 
fourth of Car, 2., which allows but 6. per cet. And by the it 
tute of Fac. 1. c. 4. there ſhall be no ſuit upon a penal ſtatute, but 
as 
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as therein directed, which does not extend to the court of Exche- 
quer, unleſs the oftence is done in Middleſex. But per Hale, Ch. B. 
Ahe offence laid in the information being for taking more than 
61. per cent. ſhall be taken to be grounded/upon bat flatute that 
probibits taking more than 61. per cent., and that the law gives 
the ſuit in no court in particular, and therefore it may well be 
proſecuted here; though if a particular court had been named, 
as in 21 Jac., it would be otherwiſe, The court took time to . 
adviſe, | 
An indictment was brought at the ſeſſions before the juſtices 2 Salk. 680. 
of the peace at Hickss Hall ſor uſury contra formam flatuti ; and pl. 1. the 


judgment was againſt the defendant, upon which a writ of error X75 ihe 


was brought in B. R., and the judgment reverſed; for the juſtices 2 LA Rm. 
of the peace have no juriſdiction in this caſe. : 2 pe” 


The King v. Bakeſtraw. And in the cafe of the King v. Pexley, it was admitted by the counſel that 
moved, that upon the ſtatute of Q_ Eliz,, which prohibits the taking above 101. per cen, the juſtices 


of peace at ſeſſions have juriſdiction; but infiſted that they have not upon any of the later ſtatutes. 
2 Barnard, Rep. in B. R. 143. The King v. Pexley. 


If an information be brought again/? two, upon the ſtatute of Lane, 19. 
uſury, and one only be found guilty, no judgment can be given in Page's caſes 
this caſe. Arg. to which the court agreed. 

In an information upon the ſtatute of uſury, the defendant Jenk. 283. 
pleads nil debet. The jury find a uſurious receipt, but do not find . 


. : 8 Rep. 65. 
any loan. A new venire facias ſhould be awarded, and not a new . 
nit prius, ä caſe, 
Uſury ſhall not be intended unleſs the jury find it expreſsly. Arg: — 
12. 8 


and Jucks v. Worfield, cites 10 Rep. 56, 


With reſpect to the law concerning evidence in cafe of uſury, Hawk.P.C. 
it has been ruled, that he who hath agreed to pay money upon a. © 52+ $ 27 
uſurious contract, ſhall not be admitted to give evidence upon 
an information againſt the uſurer, unleſs he have paid off the 
whole debt; for by ſuch means a man might avoid his own act 
and deed. 

Alſo, an information for a uſurious contract on a loan of mo- Hauk. P. C. 
ney, cannot be ſupported by evidence of ſuch a contract on a ©: yak 
bargain concerning wares ſold. 3 

(But, where in an action on the ſtatute for the penalty, the de- Barbe v. 
claration ſtated a ſpeciſick ſum of money to have been lent, (in n 33 
which the uſury conſiſted), but the evidence was, that the loan 283. 
was part in money and the reſt in goods of a known value, which 
the borrower agreed to take as raſh ; it was holden to be good evi- 
dence to ſupport the declaration. ] | 

In a qui tam on the ſtatute of uſury, the Chief Juſtice refuſed 1 Str. 633. 
to let the party to the contract be a witneſs to prove the repay- Sante f. 


. tam, V. 
ment of the money, becauſe till that was proved he was no wit- Payne. 


neſs at all. 


It has been ruled, however, in later caſes, and ſeems now to — v. 
be ſettled, that in ſuch an action, the borrower of the money is a „Tb 


| g Wea 27 Term Rep. 
competent witneſs to prove the whole caſe, as well the repayment 60. Abra- 
ob the-money, as the other facts.) bams v. Bunny 4 Butt. 2850- 
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may be brought for the penalty, though more than a year hay 


elapſed ſince the payment of the premium, if it is not a year 
fince that which exceeded legal intereſt has been paid. 


Lloyd v. But, where one lends 100/., and takes 6 J. 5 5. for the intereſt 
Wirres, thereof for three months by way of advance at the time of lend- 
3 Bl. Regs ing, the penalty is that inſtant incurred, and the action for it 


70. S. C. muſt be brought within a year from that time. 


Tate v. If there be a corrupt agreement for the forbearance of money 
8 till one or the other of two days at the option of the borrower, it 
* " muſt be ſo pleaded according to the fact: for if it be pleaded as 
: an ab/olute forbearance till one of thoſe days, the evidence will not 
ſupport the plea. 
Smith v. In an action on a bill of exchange, if there is a plea of a uſu- 
2 rious agreement, and that the bill was given in conſequence there- 
as. 43" of, the plaintiff may traverſe the uſurious agreement, and con- 
clude with a verification.] | | 
(L) Of the Trial and Evidence in Caſes 
| Uſury. 
BY 13 Elia. c. 8. 5 3. juſtices of oyer and ierminer, aſſiae, and 
of peace, in their cirei its and ſeſſions, and mayors, ſperiſft, and 
bailiffs of cities, have paw: to hear and determine all offences commit- 
ted againſt 37 H. 8. c. 9. 
Le. 148. It has been held that the trial ſhould be where the contract was, 
— and not where the bond was made. | 


v. Smart. Cro. Eliz. 195. pl. 10. S. C. accordingly ; for the bond is confeſſed, and the point is, whe- 
ther it be made by uſury, which was alleged to be where the trial was. 


Scott v. [The defendant le1it 2000 /. to the plaintiff on mortgage, witha 
—_— uſurious clauſe in the deed, that he ſhould have 40 J. as a pre- 
238. n tended ſalary for recciving the rents. The deed was made and ex- 
25 ecuted in London : the lands lay in Middleſex: the account was 
ſettled in London, and the receipt for the balance ſigned in London, 
but the draft given for it was upon a banker in Middleſex. It 
was adjudged, that the venue was properly laid in London; for not 
only the uſurious taking, but alſo the contract, by which the de- 
fendant was appointed receiver, were both in London.] 
Hardr. 420 In an action tam quam, &c. in the Exchequer, for taking more 
Anon, than 6/. per cent. contra formam flatuti. After verdict for the 
plaintiff, it was moved in arreſt of judgment, that it lies not in this 
court for uſury committed in London, though it would lie upon tht 
fatute of 21 Fac. and in truth the intereit taken here was more 
than 101. per cent.: And by the general coucluſion of contra 
formam flatuti, it ſhall be intended againſt the form of that ſtatute 
which allows the largeſt interelt, and there are four ſtatutes 
againſt uſury, one of H. 8., which allows 10 J. per cent.: another ef 
Q. Eliz., which allows 8 J. per cent.; a third of K. Ja.; and 3 
fourth of Car, 2., which allows but 6/. per cet. And by the ſtz 
tute of ac. 1. c. 4. there ſhall be no ſuit upon a penal ſtatute, but 
as 
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as therein directed, which does not extend to the court of Exthe- 
quer, unleſs the oftence is done in Middleſex. But per Hale, Ch. B. 
—The offence laid in the information being for taking more than 
61. per cent. ſhall be taken to be grounded/upon that flatute that 
prohibits taking more than 6 l. per cent., and that the law gives 
the ſuit in no court in particular, and therefore it may well be 
proſecuted here; though if a particular court had been named, 
as in 21 Jac., it would be otherwiſe, The court took time to 
advides © =; | 

An inditment was brought at the ſeſſions before the juſtices 
of the peace at Hicks's Hall ſor uſury contra fermam flatuti ; and 
judgment was againſt the defendant, upon which a writ of error 
was brought in B. R., and the judgment reverſed; for the juſtices 
of the peace have no juriſdiction in this caſe. 


213 


2 Salk. 680. 
pl. r. the 
Queen Vs 
Smith. 

2 Ld. Raym, 
1144. S. C. 
3 Salk. 188. 


The King v. Bakeſtraw. And in the caſe of the King v. Pexley, it was admitted by the counſel that 
moved, that upon the ſtatute of Q_ Eliz,, which prohibits the taking above 101. per cent, the juſtices 
of peace at ſeſſions have juriſdiction; but inſiſted that they have not upon any of the later ſtatutes. 


2 Barnard, Rep. in B. R. 143. The King v. Pexley. 


If an information be brought againſt two, upon the ſtatute of Lane, ig. 


uſury, and one only be found guilty, no judgment can be given in 
this caſe. Arg. to which the court agreed, 

In an information upon the ſtatute of uſury, the defendant 
pleads nil debet. The jury find a uſurious receipt, but do not find 
any lan. A new venire facias ſhould be awarded, and not a new 


Page's caſes 


Jenk. 283. 
pl. 13. 
8 Rep. 65. 


Love day 
mf prius. „ 
Uſury Ball not be intended unleſs the jury find it expreſsly. 2 is 
12. e 


and Jucks v. Worfield; cites 10 Rep. 56, 


With reſpect to the law concerning evidence in cafe of uſury, 
it has been ruled, that he who hath agreed to pay money upon a 
uſurious contract, ſhall not be admitted to give evidence upon 
an information againſt the uſurer, unleſs he have paid off the 
whole debt; for by ſuch means a man might avoid his own act 
and deed. 

Alſo, an information for a uſurious contract on a loan of mo- 
ney, cannot be ſupported by evidence of ſuch a contract on a 
bargain concerning wares ſold. TR 

(But, where in an action on the ſtatute for the penalty, the de- 
claration ſtated a ſpecifick ſum of money to have been lent, (in 
which the uſury conſiſted), but the evidence was, that the loan 
was part in money and the reſt in goods of a known value, which 
the borrower agreed to take as raſh ; it was holden to be good evi- 
dence to ſupport the declaration. ] | 

In a qui tam on the ſtatute of uſury, the Chief Juſtice refuſed 
to let the party to the contract be a witneſs to prove the repay- 
ment of the money, becauſe till that was proved he was no wit- 
neſs at all. | | 

[It has been ruled, however, in later caſes, and ſeems now to 
be ſettled, that in ſuch an action, the borrower of the money is a 
competent witneſs to prove the whole caſe, as well the repayment 
* the money, as the other facts.) 


Hawk. P. C. 
c. Sa. §27. 


Hawk. P. C. 
c. 82. Q as. 


Barbe v. 
Park ere, 
1 H. Bl. 
283. 


1 Str. 633. 
Shank, gui 
tam, V. 
Payne, 


Smith v. 

ra ger $ 
JTerm Rep. 
60. Abra- 


bams v. Bunn, 4 Burr. 2251. 
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1 Str. 49%. On a motion for leave to plead double, the court declared, that 
Ld. Pamnatd on non aſſumpſit the defendant might give in evidence a uſurious 
v. Saul, , , . X 
contract, becauſe that makes it a void promiſe; but in the cafe 
of a ſpecialty, it muſt be pleaded. And on the trial the defend. 
ant was admitted to that evidence upon the general iſſue, and the 
plaintiff was nonſuit. 


Mager of Law, 


(a) A Nose AGER of law is a particular mode of proceeding, where. 
VF by, in an action of debt (a) brought upon a ſimple con- 
the moſt J 


tract between the parties, without deed or record, the defend- 


common 

caſes in ant (b) may diſcharge himſelf by ſwearing in a court in the pre- 
1 ſence of compurgators, (c) that he oweth the plaintiff nothing in 
wage his manner and form as he hath declared. And this waging his law, 


law am he 3s ſometimes called making his law. 
may like- 
wiſe wage his law in actions of detinue, and other caſes, as alſo in real actions, as will appear in the courſ: 
of this title, (5) In ſome caſes, however, the plaintiff may wage his law. See letter E. (e) Accote- 
ing to ſome, the compurgators ſhould be eleven in number, tor which reaſon every wager of law is faid to 
countervail a jury, as the defendant mutt wage his law, di duedecimo manu, that is by himſelf and eleven 
more. Others hold revelve to be neceſſaty: but, according to ſome, leſs than eleven will ſuffice. The 
defendant is ſworn abſolutely de fidelitate, and the compurgators de credulicate, that is, that they believe 
what he ſwears to be true. 33 H. 6. f. 8. 1 Inft. 295. 2 Shep. Abr. 190. 2 Vent. 171 Anon. 
N. B. It has been ſaid, that compurgators are not abſolutely neceſſary unleſs the plaintiff demand 
them. 2 Keb. 300. Puckiidge v. Brown. . 


(4) When a 


For the better underſtanding of this title, which is now in 2 
2fendant 


Mas wazes great meaſure obſolete (d), it will be neceſſary to conſider the fol- 


his law lowing heads : 

it is a perpetual bar to the plaintiff's deraand, for the law preſumeth that no man will forſwear himſelf: 
but men's conſciepces, as Lord Coke obierves, are grown fo large, eſpecially in this caſe which paſſes 
with impunity, (ſince no indictment for perjury lies in wager of law,) that it is now become cuſtomary, 
inſtead of biinging actions of debt, to bring actions upon the caſe upon the defendant's promiſe, wheteia 


he cannot wage his law. I Inſt. 295. 1 Vent. 290. 
Actions of detinue likewiſe are now ſeldom brought, actions of rrover and converſion having takea 


place in their ſtead, where the converſion changes the d-{inue to an actisn on the caſe, 


(A) The Reaſon for allowing the Wager of Law. 
(B) The Manner of waging Law. 
(C) At what Time Law may be waged. 


(D) In what Caſes Law may be waged, and in 
what not. 


(E) What Perſons may wage their Law. 
(F) Again" 


here- 

con- 
fend- 
pre- 
ng in 
8 law, 


e courſe 
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(F) Againſt whom Wager of Law lies. 


(G) In what Caſes the Defendant is barred from 
waging his Law, by having examined the. Plain- 
tiff or his Attorney. 


(A) The Reaſons for allowing the Wager of Law. 


HE reaſon wherefore, in an action of debt upon a ſimple con- 2 Iaſt. 45. 
tract, the defendant may wage his law, is, for that the de- 
fendant may ſatisfy the party in ſecret, or before witneſſes, and all 
the witnefſes may die, ſo the law doth allow him to wage his law 
for his diſcharge. And this 1s peculiar to the law of England, 
and no miſchief iſſueth hereupon ; for the plaintiff may take a 
bill or bond for his money; or, if it be a ſimple contract, he may 
bring his action upon his caſe upon his agreement or promiſe, 
which every contract executory implieth, and then the defendant 
cannot wage his law. 
It hath been ſaid, however, that the only true reaſan of wager 12 Mod. 
of law is the inconſiderableneſt of the ground of the plaintiffs de- 8 the 
. 1 ity of Lon- 
mand, and it ſuffices that the nature of the defendant's ditcharge g,,;,,wod. 
be of equal validity with the ground of the plaintiff 's charge. Per It is an ar- 


Hatſel, J. gument, ſays 
je, J Hatſel, J. 
that the matter is of no great value that the plaintiff did not take care to have better ſecurity for ic than 


the ſlippery memory of man, and the unce tainty of a verbal contract; ſo that ſince the tie was ſo light, 
it is no wonder if the law will lightly diſcharge its 


Originelly it was not only a privilege of the defendant to diſcharge 12 Mod: 
himſelf, but one which the plain! had when he had no witneſs ann. 
of his debt, to put the defendant under a neceſſity of giving him — 
his oath to diſcharge himſelf: ſo it was a kind of equity in law, | 
that the plaintiff might put him to take his oath that he owed 
nothing to him, or confeſs the debt, rather than the plaintiff 
ſhould lofe his debt, in caſes where he had no witneſſes of it at 
all, or had ſome who were then dead. Per Halt, Ch. J. 

The plaintiff's bare affirmance was formerly ſuthcient to put 2 Salk. 683. 
the defendant to wage his law; but it is provided by Magna — 
Charta, that „ No bailiff ſhall put any man to his law, nor to an of — 
* oath, upon bare ſaying, without witneſſes brought in.“ Before 
this, as has been premiſed, the plaintiff, on his declaration on bare 
affrmance, might make the defendant ſwear there was nothing 
cue, At this day, if the plaintiff produce witneſſes to prove his 
demand, the court may put the deiendant to wage his law; and in 
ſuch caſe the defendant is not at liberty to croſs-examine, any 
more than where the plaintiff in a prohibition produces witneſſes 
to prove his ſuggeſtion, 


P 4 
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(B) The Manner of waging Law. 


2 Lill. Abr. T Her manner of waging of law is thus: he that is to do it 
824 muſt bring ſix compurgators with him into court, and ſtand 
g 7 at the end of the bar towards the right-hand of the Chief Juſtice; 
2 Salk. 682. and the ſecondary aſks him, Whether he will wage his law? If 
Anon. he anſwers that he will, he lays his right hand on the book, chen 
| the judges admoniſh him and his compurgators to be adviſed, and 
tell them the danger of taking a falſe oath; and if they {till per. 
ſilt, the ſecondary ſays, and he that wageth his law repeats after 
him: Hear this, ye juſtices, that I A. B. do not owe to C. D. the ſun 
of, c., nor any penny thereof in manner and form as the ſaid C. D. 
hath declared againſt me : fo help me Gad. The compurgators then 
ſeverally make oath, that they believe he ſwears truly. But, be- 
fore the defendant takes the oath, the plaintiff is called by the 
erier thrice; and if he do not appear he becomes nonſuited, and 
then the defendant goes quit without taking his oath; and if he 
appear, and the defendant ſwear that he owes the plaintiff no- 
thing, and the compurgators give it upon oath, that they believe 
he ſwears true, the plaintiff is barred for ever; for when a perſon 
has «vaged his law, it is as much as if a verdict had paſſed againſt 
the plaintiff; if the plaintiff do not appear to hear the deſendant 
perform his law, fo that he is nouſuit, he is not barred, but may 
bring a new action. | 


(C) At what Time Law may be waged. 


3 Bult.316. D4 Y given for waging law is peremptory. Per three juſtices 


1 againſt one. 


not afterwards waive it without the plaintiff's conſent, and betake himſelf to the country, and upon his 
non-appearance a deficit de lege was entered, Bulſt. 186, Harriſon v. [ames, But these is a caſe 
where, after the roll was marked with a deficir de lege, ard ci aſſeſſed, it was moved and prayed, ſedert! 
curia, that the defendant might be demanded again, and it was granted, and then defendant made his law. 
Ney, 42. Anon. : 


Where the defendant wages his law in/7art#r, that is, the ſame 
term without day given over, the plaintiff need not be called; 
conſequently, cannot be nonſuited. Thus — 

Sid. 366. In debt by aſſignees of commiſſioners of bankrupts, defend- 


* ant came in and waged his law inſtantèr, and it was debated if the 


The report- Plaintiff might be nonſuited; and at length it was agreed, ina 
er ſays, vide much as the defendant came in/tant2r, that the plaintiff cannot be 


Ae nonſutted; for which reaſon the plaintiff was not called, but the de- 


comes n- fendant waged his law; and ſo the plaintiff was barred. : 

Harter to wage his law, or at another day in the ſame term, to whieh the plaintiff has imparled, the plain. 
tiff Mall not be demanded, nor can he be nonluited, Thid. cites I4 H. 4. C. 19, d. 3H. 6. Co 50. 4 
S. C. 2 Keb. 360. by the name of Pockeridge v. Brown. a 


Br. Ley But in debt where the defendant tendered to make his law imme: 


2 $; cites ately that he owed nothing, & c., becauſe the plaintiff appeared in 


111. 4. c a. court, it was awarded that the plaintiff ſhould make his law; 5 
8 13 
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this was the folly of the plaintiff; for he might have imparled 25 


the law, and then at the day he might have been nonſuited. But Brooke 


makes a quere, if he may be nonſuited at another day in the ſame 
term, 


So in debt, the defendant tendered his law, and the plaintf im- 
parled to a day in the ſame term ; there the plaintiff ſhall not be de- 
manded, nor be nonſuited ; for his appearance was of record the 
{ame term, and if he refuſes the law he ſhall be barred. 

It is ſaid that the defendant cannot pray to be admitted to wage 
law in/tanter, after imparlance, but before he may, and then the 
plaintiff cannot be nonſuit, if the defendant perfect his law: but, 
if he wage his law after imparlance, the plaintiff may be non- 
luit. | 

In debt, the defendant waged his law, and when he came to 
perform it the plaintiff ſaid, that he who now came is another of the 
{ame name, for his action is againſt J. S. the elder ; and he who 
now appears is 7. S. the younger, and prayed his judgment. 
Auere, for the averment was not granted or denied. 

ln debt, the defendant had day given to wage his law, and at 
the day defendant was fick of a burning fever, whereupon the court 
was moved for another day for the defendant to come and wage 
his law, and offered to make all this good by an affidavit; but the 
court refuſed, and adviſed him to plead to the country, and fo he 
did. 

In debt upon arbitrement the defendant imparled, and came back the 
fame term, and tendered his law; and per cur. he ſhall have his 
law, 

So in detinue, the defendant pleaded in bar, and after relinqiiſbed it 
and waged his law, and well; for a man may relinquith his plea, 
and plead the general iſſue, and this ſhall be before the plea 
entered, 

In a precipe quod reddat, the tenant came af the grand cape and 
waged his law of non-ſummons, and at the day, Sc. came to make 
his law, and the demandant offered to waive the default, and prayed 
that the tenant may plead in chief. Per Finch, you cannot do ſo unleſs 
the Zenant will conſent to it; and the Zenant was thereof demanded, 
and 4would not conſent, therefore he waged his law, and the de- 
mandant took nothing by his writ : but at the firft day when the 
tenant offered his law, the demandant might have releaſed the default, 
as it ſeems. 

In a precipe quod reddat, where efſo1gn is caſt for the tenant at the 
ſummwuns returned, and by his default grand cape iſſued: there, he 
cannot wage his law of non- ſummons at the day, unleſs he /urmiſes 
tat the efſeign was not caſt by him. 


10 H. 6. c. 9. that if he had fo ſurmiſed, he might wage his law. Ib d. 
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Brooke, tit. 
Nonſuit, 

pl. 10. S. C. 
lays, that if 


he had imparled to the law, ſuch imparlance ought to be to another term. 


Br, Ley 
Gager, 
pl. 96. cites 


y 3 H.6. £.4% 


2 Lill. Abr, 
325. 


Pr. Ley 
Gager, 

pl. g1. cites 
5 E. 4+ Co 5 


3 Bulft, ; 
263. Sminle 
v. Barker. 


Br. Ley 
Gager, 

pl. 41. cites 
8 H. 6. c. 10. 
Br. Plead - 
ings, pl. 119. 
cites 2 E. 4+ 
C. 13 


Br. Ley 
Gager, 
pl. 82. cites 
42 E. 3. 


©. Þ 


Br. Ley 
Gager, 

pl. 90. cites 
36 H. 6. 

c. 23. 

And ſee 
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(D) In what Caſes Law may be waged, and in 


what not. | 


12 Mod. VW! GER of law is allowable in five caſes, 1ſt, In debt upon 
— femple contract, which is the common cafe. 2d, In debt uon 
don v. Wood. a anvard upon a pars ſuhmiſſien. zd, In an account againſt a re. 
ceiver for receipts by his own hands. 4th, In detinue, though the 
bailment were by the hands of another. 5th, In an amerciament 
in a court-baron or other inferior courts not of record; and in every 
of theſe inflances, the action is grounded on a feeble foundation, 
and of ſmall conſideration in law. Per Hatſell, J. 
Note; This It is to be obſerved likewiſe, that there is a wager of law f 
— non- ſummons in actions real, as, where upon ſummons againſt a 
the tenant's tenant, he wages his law, ſaying, that he was not ſummoned ac. 
land, and if cording to the law of the land. Thus 


againſt an ö 
heir, muſt be on the lands, which did deſcend; cr on default, the tenant at the grand cape, may waz: 


his law cf non-ſummons. 


Br. Ley If ſummons in precipe quod reddat be ſerved fifteen days before 
Yue only tes the firſt day of the return of the writ, the tenant may wage his 
Pe 37: TE law of non-ſummons ; for fiſteen days before the fourth day of 


24 E. 3. k 
©. 46. the return will not ſerve. 
Br, Ley So it is ſaid in writ of deſceit, that if the ſheriff returns in precip 


Gager, guad reddat, that the tenant is ſummoned by J. N. and J. C., <vhere be 
50 E. z. Was not ſummoned but by-one of them, the tenant may wage his law, 
b. 16. Ard that he was not ſummoned according to the law of the land. Pa 


Belk. y 
ez Fulthorp. 


in precipe quod reddat ſhall not wage his law, that be coat ſummoned upon the ſummons ; for he need not 

fave his detaulr at the grand cape ad gu ˙ , but, if he ve returned ſummoned, where be cet wit ſun- 
_ 8 * . Sw» y * . * * g * - - * 

moned, and after grand cape ad valentiam idues, he ſhall have deſceit of the return, Sc. Ibid. 


12 Mod. But in 33 H. 6. c. 8.. in a recipe quid reddat, the tenant made 

3 default, but appeared on the return of the grand capiat, and pleaded 

don v. Wood. non-ſummons, and would conclude to the country, where the proper 
trial was by wager of law of non-ſummons; and the queſtion 
there was, it he could waive his plea of wager of law, and betake 
himſelf to a plea concluding to the country? And the better opl- 
nion there is, that he could not put himſelf upon his country, and 
decline this wager of law; and that caſe 1s plainly out of the 
ſtatute of Magna Charta, becauſe it is not debt, nor ſimplex leguela, 
but a proceſs of non-ſummons, from which he was to ſave him- 
ſelf. Per Holt, Ch. ]. 

Br. Ley It has been ſaid, that a man may wage his law of non-ſummm 

—_— in re-ſummens, as well as he may in the original; per Brian and 

1 E. 5. c. 2. Choke, but per Cateſby contra, Quære; and the writ was return- 
able 15 Trin. and the ſummeners ſummoned him abgut the 15th 
Corpus Chriſti ; and therefore, per Cite, he may wage his law ot 
non-ſummons, that he was not ſummoned according to the law 0 
the land; for the law is, that he I be re-ſummened by the a 

7 
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the writ; but Cate/by ſaid, that he cannot wage his law here by 
conſcience, nor can he wage his law in re-ſummons. : 

Where things are part real and part perſonal, the defendant 
may wage his law ſometimes for the whole, and ſometimes for ; 
part only, thus — 2 

In detinue of a box with charters and muniments, if the plaintiff 2 Roll. Abr. 
counts not of any charters in particular, the defendant may wage his 108, 
law of the waole, 19 H. 6. 9.; becauſe before the ſhewing of it, 
the box and all in it was but a chattel. | 

If detinue be brought for a cheft ſealed, with money and charters Id. ibid. 
ef land in it, the law hes of the whole. 

But otherwiſe it is, if he declares of certain charters in particular, 14. ibid. 
and if the eorit be not that the cheſt aas ſealed. 

In detinue of certain charters and muniments contained in a 14. ibid, 
cheſt, if plaintiff declares of one charter in particular, the defendant In fuch cafe 

. the deſend- 

may wage his law of the reſidue. ee, 
his law as to all but this particul : charter, and did it irzmediately: and the reaſon ſeems to be, that when 
it is in a cheſt incloſed, the charters are of the natuie of the chef, which is only a chattel: contra of 


charter ſpecial; for of ibis he cannot wage his law, becauſe it concerns frankienement. Br. Ley Gager, 
pl. 61. cites 14 H. 6. c. 1. 


219 


But in ne caſe wwhere a contempt, treſpaſs, deceit, or injury is ſup= 1 Iaſt. 295. 
poſed in the defendant, ſhall he wage his law; becauſe the law will *: 
not truſt him with an oath to diſcharge himſelf in thoſe caſes, 

Likewiſe where the matters charged are fads notoriouſly kngaurn, in 12 Mad. 
ſuch caſe there are no precedents of wagers of law. Per Hatſell, J. 3 
Wood. And per Holt, Ch. juſt.— The ſecrecy of thy contraft, which toiſes the debt, is the reaſon of the 
wager of law. But, if the debt ar /e from à contract that i ,a, there ſhall be no wager of law. 
In debt upon a contra? for à ſum in groſs, wager of law will lie; but, if debt be brought for rent due 
aer a parel leale, it will not lie; and the reaſon is, becauſe it is in the realty, and ariſes from the te king 
of the profits of the land, and occupation of it in the country, and ſo the notcriety ef the thing excludet 
the defendant from waging his law. Iod. 681. 


Agreeable hereto it was ſaid by Holl, Ch. J. that in account, if 2 Saik. 683. 
the receipt was by the defendant, the defendant may wage his law, — v. the 
but not if by the hands of a third perſon (a): it is true, the law is 12 
otherwiſe in detinue on a bailment ; for though the bailment was (a) Becauſe 
by the hands of a third perſon, the defendant may wage his law; we receipt is 
but here the bailment is not traverſable, but the detainer, and that 3 
is the point of the action, and the delivery might be private. ti n, 2 Roll. 


Adr. 109, 
and becauſe it appears, from the nature of the action, that a third perſon can prove the receipt, per Hi, 


Ch. J. 12 Mod. 679.; but in account by tbe baron of receipe by the defentant, by the hands of the feme 
sf the plaintiff, the cetencant may wage his law; for the baron and feme are one perſon in law 5 and 
terejore it is an immediate receip: of the plaintiff himſelf, Br. Ley Gager, pl. 54. 


By the 4 & 5 Anne 16. it is enacted, that actions of account 3 Mod. 303. 
may be brought againſt a bailiff or receiver for receiving more than Oy . 
his juſt ſhare, and an action of account was brought upon this 
ſtatute again? defendant, as bailiff ad merchandizandum, who waged 
his law; and upon demurrer, it was objected that wager of law 
would not lie againſt a bailiff ad merchandizandum; but if the 
ation had been brought againft a receiver, and plaintiff did not ſhew 
I 10hg/e hands, there, wager of law would lie; and ſo it was ad- 
Judged in this caſe for the plaintiff, | 
There 
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10 Rep. 13. There is no act of parliament in expreſs words which takes 
3 10 200 away wager of law in action of debt upon arrearages of account; 
way but at the common law the defendant ſhall have his law in action 


Alfrice of debt, brought upon arrearages of account, whether the account 


Denbawd's be before one auditor, or many, as appears in 38 H. 6. f. 6. a, 
But the reaſon why the defendant ſhall not wage his law when th: 
account is made before auditors, ic upon the flatute of Weſt. 2. c. 11, 
for now this ſtatute has made the auditors judges of record, becauſc 
they are empowered thereby to commit the defendant to priſon, 
which none can do but judges of record. | 
2 Med. - Allo, when the matter of the charge is pregnant with matter vi 
71. Civit. 


Loden law, there ought to be no wager of law, for that were to {wear to 
Wood. the law; as in debt againſt huſband for clothes taken up by the 
wife, the huſband ſhall not wage his law ; becauſe it is a point of 
law, whether he be liable or no, viz. whether the clothes were 
for neceſſary apparel of the wife, without which he is not liable. 

2 Salk. 653. In debt on an arbitrament (it is intended where the ſub. 

1 miſſion is by parol) the defendant may wage his law; becauſe, 

London. though the arbitrators, who are ſtrangers, are concerned, yet the 
ſubmiſſion might be ſecret; and that is the foundation from whence 
the debt ariſes. 

Id. ibid. In debt for an amerciament in a court-baron, the defendant 
may wage his law. The reaſon is, becauſe the matter is of ſmall 

value which concerns the lord only, tranſacted in pats which 
might be without his knowledge. But in debt on a judgment 
in a court-baron, the defendant cannot wage his law; for the 
judgment could not be but by confeſſion or verdict, and it 
was in a proper court; all which the defendant cannot by 
his bare oath falſify; and the authorities to the contrary are 
not law; and ſo it is in debt on a judgment in a court of ancient 
demeſne. 

14. 684. In debt for rent on a leaſe-parol, the defendant cannot wage 
his law, becauſe his occupation is notorious, which is a better rea- 
ſon than becauſe it ſavours of the realty z and ſo it is in account 
againſt a bailiff for the ſame reaſon, his management and tranſ- 
action being notorious. | 

Id. ibid. In debt brought by a gaoler againſt his priſoner for meat and 

3 drink, the defendant, per Holt, cannot wage his law, not becauſe the 

not wage his gaoler is obliged to find him victuals; that is not true, as appears 

law, becauſe by Plæsud. 68. a.; but becauſe the defendant is in durance, and the 

—— plaintiff cannot take ſecurity from him for repayment ; for a bond 

ble to ſerve will be void, ſo that he muſt be content with a promiſe : and he 

by the ta- did not deny the caſe of 9 Rep. 87. b. 88. a. which was debt by 
eee a labourer; it is but juſt that the plaintiff ſhould prove he was 
if he be not retained, rather than that the defendant ſhould be put to wage his 


retained ac- law (a). 
cording to 
the ſtatute. 1 Inſt. 295. a. 


9 Rep. 87. b. But, if a victualler or common innkeeper bringeth an action 
— for his gueſt's victuals delivered to him, the gueſt may wage his 
T law; for a victualler or innkeeper is not compellable to es 
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victuals till he be paid for them in hand: and therewith agreeth 
10 H. 7. c. 8. a. 

In abe on a bye-law made by à company, the defendant in 
a caſe cited to be in B. R. about two years before, waged his law. 
But Holt, Ch. Juſt. ſaid it was, becauſe the counſel for the plain- 
tiff did not challenge it ; for he wondered at it then. But this is 
not ſo ſtrong as debt on a bye-law by a corporation; for this 
obliges all ſtrangers without notice; but the other only their own 
members, till notice: And the Chief Juſtice denied the caſe in Co. 
Ent. 118. and the caſe 2 Ro. Abr. 106. pl. g. 

Wager of law lies not in quo minus, becauſe the king's revenue 
is remotely concerned, upon ſuggeſlion, that the plaintiff is in- 
debted to the king, and leſs able to pay him by the defendant's de- 
tainer of his debt. Per Hat!/ell, Juſt. who ſaid this was given as a 
reaſon, in S/ade's cafe. 


In debt upon a penalty given by ſtatute, the defendant ſhall not 
wage his law, 

The very cuſlom of London excludes wager of law in ſome 
actions, as in debt for diet, 1 E. 4. c. 6. Bro. Examination, 18. the 
ſtatute of 38 E. 3. c. 5. before which no wager of law could be 
againſt a Londoner, Per Hatſell, Juſt. 


So, a preſcription prevents wager of law, and no man can deny 
it upon oath. Per Holt, Ch. Juſt. 


Wager of law was denied in debt for ſcavage ariſing by preſcrip- 
tion, and that confirmed by act of parliament. 


v. D upeſter. 


In debt for a duty growing by a bye-law, if the bye-laww be au- 
thorized by letters patent, no wager of law lies. 


So, in caſe for ll granted by letters patent. 
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4 Rep. 95. b. 
in Slade 3 
caſe. 

12 Mod. 57 f. 
the City of 
London v. 
Wood. 


1 Inſt. 295.4. 


12 Mod. 
671. cites 
Br. Ley 
Gager, 94. 


12 Mod. 
633. the 


City of London v. Wood. 


2 Vent. 261, 
Mayor, &c. 


of London 
2 Lev. 106. S. C. by name of Mayor, &c. of London v. Deputee, 


Vent. 261. 


the Mayor, 


&c, of London v. Dupeſter, 
- 


Vent. 261. 
cites 20 H. 7. 


In action of debt for to l by preſcription, you cannot wage your law: fer Hale, Ch. J., who aſked if they 
could ſhew a precedent where a man can wage his law in an action brought upon a preſcription for a 


duty. 1 Mod. 121. pl. 26. Draper v. Bridewell. 


Where a perſon of quality intending a marriage with a lady, 2 Mod.14r. 
preſented her with a jewel, and the marriage not taking effect, he Beau 


brought an action of detinue againſt her, and ſhe taking it to be a 
gift, offered to wage her law; the court was of opinion, that the 
property was not changed by this giſt, being to a ſpecial intent, 
and therefore would not permit her to do it. 


(E) What Perſons may wage Law, and what not. 


AN alien ſhall wage his law in that language he can ſpeak. 

; A man outlawed, or attainted in an attaint, or upon an in- 
dictment of conſpiracy, or perjury, or otherwiſe, whereby he be- 
comes infamous, thall not wage his law. | 


A man 


2 — 


1 laſt, 295. 
8. 
Id. ibid. 
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14. ibid. A man under the age of twenty-one years ſhall not wage his 


bo reaſon law; but a feme covert, together with her huſband, ſhall wage her 
why an in- | 

fant cannot law. v 

wage law, is ſaid to be becauſe he cannot take an oath. 11 H. 6. 40. 


\ 


14. ibid. Whereſover a man 1s charged as executor or adminiſtrator, he 
ſhall not wage his law, for no man ſhall wage his law of another 
man's deed. 

11H. 6. f. So, where eus ought to have their law, and one is under age, both 


40. b. ſhall be ouſted ; becauſe the infant cannot, and both ought to join 
in plea. 

18 E. 3. f. A man who is dumb and not deaf, may wage his law of non. ſum. 

53˙ mons, and make it, and ſhew his aſſent by ſigns. Adjudged. 

30 E. 3. f. In an account if the defendant before auditors pleads payment, or 

4: b. other things given in ſatigſaction, the plaintiff may wage his law of it, 


though he be plaintiff. 


Br. Diſceit, Tenant who is ſummoned by one fummoner where there ought to be 


« EY” tavo, may wage his law of non-ſummons, according to the law of 

c. 16. the land; but wouchee ſhall not wage his law of non-ſummons upon 
the writ of ſummons. 

Br, Ley In formedon againſt a feme who made default, and grand cape 


at  Mued returnable 15 Mich., before which day be, took baron, and 
12 H. 4. at the day appeared and waged her law of non-ſummons ; and the 


C 24 feme made her /a% alone without her baron, and the writ 
abated. 

Br. Ley He who is attainted of any falſity, or is perjured, ſhall not wage 

— cites his law. ; 


33 H. 6. c. 32. per Litt. 


Br. Ley In account, the defendant upon his account alleged tallies of the 
Gager, Plaintiſt, by which he had received certain of the money, and the plain- 


" " ++ tiff waged his law, that they were not his tallies ; and it was ad- 


49- mitted ; and fo ſce that the plaiutiff may wage his law, and by it 
| ſhall charge the defendant. 
* A bailiff may not wage his law, but a receiver may. 


field v. Barnfield. Per Holt, Ch. J. The reaſon the bock gives is, becauſe it is in the realty, which is 
as much as to lay, becauſe it is notorious to the country: becauſe the country take notice of his lookin; 
after the manor, and have thereby an opportunity of knowing that he received the rents. 12 Mod. 681. 


Hob. 244. A. brought debt upon a joint contract, againſt B., C., D., and E.— 
Effingron v. E. «vas outiawved, B., C., and D. appeared by a joint ſuperſedeas. B. 
urcher. : . . 

tend red his law, that he with the reſt did not owe. C. and D. 
plead nil debent per patriam. It. was inſiſted, that B. ſhould not be 
admitted to his law alone, becauſe they were all charged as one 
defendant, being for a joint debt, and fo they muſt all anſwer 
together. But this was held to be unreaſonable ; for if ſo, then 
by joining others with me, as joint defendants, I muſt be ſubject 
to their plea, though they would confeſs the action; and though 
defen:lants may not ſever in dilatorics, yet in bar they may: And 
after divers motions and precedents produced, B. was received to 
his law, and the plaintiff nonſuited, 


of the 
plain 
as ad- 


d by it 


which is 
s lookin; 
od, 681. 
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(F) Againſt whom Wager of Law lies. 


* an action brought by the Prince of Wales the defendant ſhall 2 Roll, Abr. 
wage his law. 110. 


In a debt by @ merchant Aranger it lies not. Palm. 24. 


Godfrey and Dixon's caſe. 


Where one is indebted by ſpecialty to a man attainted, the king ſhall Br. Ley 
have it, c. contra, if it be without ſpecialty z for there the 0.8 
debtor may wage his law againſt the perſon attainted : contra 9 Eq 5 
againſ? the king, though it was po contract only ; and therefore he & nnd 
ſhall be in a worſe caſe than he was before, and ſo the king ſhall 2* wage his 


not have the debt. Per Hamm and Holt, quod non negatur. _ -_ 


Br. Ley Gager, pl. 72. cites 50 E. 3. c. 1. 4 Rep. 95. b. in a note of the r porter it is ſaid, that in 


every quo minus in the Exchequer, brought by the king's debtor againſt one who is indebted to him u 
ſmpl* contract, the defendant ſhall not have his law, for the benefit of the king, as appears in 8 Dr 
Ley, 66. 10 H. 7. c. 6. and yet there the king is not party; 4 fertiori where tuch debt or duty is for < 
feited to the king, and he is the ſole and and immediate party. For debt ferfeited to the king by common 
{aw no ley gager lies. Cro. C. 187. Morgan v. Green. / 


In a quo minus in Scaccario againſt him who uſurped upon the poſ- Br. Ley 
ſeſſion of the king which vas leaſed to the plaintiff, ſo that he could Oger, 
not pay his farm to the king, the defendant may wage his law, as kiss“ 
appears in a ſhort note there, where it is ſaid, that in 4 E. J. it was 32H.6. 
adjudged that a man may wage his law in a quo minus ; but contra © 24+ 
_ 8 H. 5 tit. Ley, pl. 66. in Fitz. which was agreed for law. 

35 H. 8. : | 

In debt by aſſignee of commiſſioners of bankrupts the defendant Noy, 112. 
pleaded nil debet, and waged his law: and the court held that he Oſborne v. 
might, though the intereſt and power to ſue in his own name be — 
good to the plaintiff by the ſtatute of bankrupts. But otherwiſe, . 18. 5 
if the duty itſelf had been originally due by the ſtatute. 
| If an infant be plaintiff, the defendant ſhall not wage his » Inf. 295. 
aw. ä 2 

An action doth not lie againſt an executor upon a concęſſit ſalvere Sti. 199. 
of the teſtator upon a ſpecial cuſtom, per Rolle, Ch. Juſt. for fledses v. 
this would be to charge an executor in an action of debt, where he * 
may by the law wage his law, and an action of debt lies not 
againſt the executor upon a ſimple contract made by the teſtator. 
Adiaurnatur. 


(G) In what Caſes the Defendant is barred from 


waging his Law, by having examined the Plain- 
tiff or his Attorney. 


TH defendant's right of examining the plaintiff, or his at- 
* torney, is founded on the 5 H. 4. c. 8. by which it is pro- 
vided, That h 
T5 eſchew miſchiefs which be as well within London as other places, If before 
F that diverſe fained ſuits of debt have been taken by the people of the i ftatute 
ſaid 


a man had 


— 


CEE — —v— == — 


— VIRIICEENT 
—— 
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entered into ſaid places againſt diverſe people, ſurmiſing that they accounted befor: 
rs their apprentices, and ſometimes other their ſervants, auditers afſig ed, 
auditors for of diverſe receipts, duties, and contracts had betwixt them, and that 
a thing they were found in arrearages upon the account in diverſe great ſums, 
2 4 where there was never receipt nor duty betqvixt ſuch parties, to the in. 
count, and tent to make them againſt whom ſuch ſuits were taken, to put them in 
they found - inqueſt, and to put them from the waging their law ; the pudges before 
—.— " hom ſuch actions ſhall be ſued in cities and boroughs ſhall have power 
on which t examine the attornies, and others, and thereupon to receive the de. 
the other fendanti to their law, or to try the ſame by inqueſt after the diſcretion of 
brought writ edpes. 

of debt J 


againſt him, it was no plea for the defendant, that the matter lay not in account; for it was his folly to 
enter into the account; and ſo at the common law the defendant was without remedy. But now by this 
ſtatute he may tender his law, and pray that the party be examined, whether it lies in account or not, and 
if it be found that it does not, the defendant ſhall make his law and go his way; but by the common law, 
the defendant ought to anſwer to the debt, which is the end of the account, and the judgment of the 
auditors, and the matter of account is only conveyance, Per Frowike, Kelw. 82. b. pl. 4, ———}: 
ſeems, by the meaning of this ſtatute of the examination of the attorney of the plaintiff in debt upon 
arrearages of account before auditors, the wager of law does net lie, but that nihil debet per patriam (hall 


be received in debt upon arrearages of account before auditors. 


E contra, 50 E. 3. againſt gasler, f. 


eſcape of one condemned before auduors ofſigned. Dy. 145. pl. 63- Wite's caſe. 


Br. Exami- 
nation, 


In debt upon arrears of account, the defendant tendered his la u and 
prayed that the plaintiff be examined, and ſ% he was, and ſaid upon 


* 18 oath that it is as he has counted, by which the defendant was com- 
C 43s pelled to anſwer without his law: and ſo ſee that where the de- 


fendant prays that the plaintiff be examined or ſworn, this is 
peremptory to the plaintiff in this point, and ſo is the /ey goger 


of the part of the defendant, and fo is the oath of the plaintiff in 


Br. Exami- 
nation, 

pl. 15. cites 
14 H. 4. 

C. 19». If 
the attorney 
refuſes to be 
examined, 


London by the cuſtom, where if the defendant prays that the plain- 
tiff ſhew his declaration, and he do fo, there, the defendant by this 
ſhall be condemned. 

So, in debt upon arrears of account, defendant prayed that the plain- 
tiff*s attorney be examined if the matter lies in account ; and ſo he was, 
notwithſtanding that no iſſue was tendered; and upon examina- 
tion of the attorney, it appeared that it was for fluff bought by tht 
defendant of the plaintiff, for which he tendered his law and was 
admitted. 


the defendant ſhall be admitted to his law. Br. Examination, pl. 33. cites 33 H. 6. c. 24. 


Br. Exami- 


Where exe- 
cutors bring 


In debt by tus executors, who counted of arrears of account made in 


—_ the time of their teflator ; the defendant tendered his law, that he 
zu.. c 46. Owed them, and prayed that they be examined ; and the opinion of 
S. P. Br. the court was that they ſhall be examined of another's deed : con- 
5 N tra of an attorney: for he may have information of his maſter, &c. 
cites © H. 6. And the cauſe of this examination given by the ſtatute is, that if 
c.8.S.P. it be feund upch examination of the party upon a book that the matter 
we 4564 does nat lie in account, then the law lies; and fo this caſe is out 
c. 88. of the caſe of the ſtatute of examinations, by the opinion of the 


court. 


action, or where action is brought again them, exeminatiin does not lie; for this is to have the ty gag 
and executors canrut wage their /aw, Br. Examination, pl. 22. cites 20 E. 4. c. 3. fer Brian 
and Li tleton.— Debe by an executor un arrears of account before anditors in the time of the teftator, tie 


defendant ſendered his law, and proyed Wai the plainti be examined, and the executor cat —_ 
| | thoug 


er, Oe. 
that if 
e matter 

15 out 
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e ley gag 
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though it was of another's deed, but not preciſely, whether be ſaw or heard of the account, ot was preſent 
at it ; but *Ywbetber any matter which proves that it lay in account, came to bit hands, and of other points at 
ihe diſcretion of the juſtices, but not of the truth of the deed precfe ; and upon the examination it was 
awarded, that the detendant anſwer without his law ; gucd nota. Br. Examination, pl. 19. cites 21 H. 6. 
c. 54 55,-—Bat if ſuch action was brought againſt an executor, the plaintiff ſhall be examined, Ibid. 


Df Warranty, 


Warranty (concerning freeholds and inheritances) (a) is a fag. 3682. 
covenant real annexed to lands or tenements, whereby a man () There 


1 1 5 If - 
and his heirs are bound to warrant the ſame, and either upon tes er 


roucher, or by judgment in a writ of warrantia charte, to yield goods and 
other lands and tenements to the value of thoſe that ſhall be Watte s up- 


evicted by a former title, elſe it may be uſed by way of re- let 


butter. warranties 


8 f of lands, &c. 
enly are here ſpoken of. ( For warranties of goods and chattels, ſee vol. 1. tit. Actions on the 
Caſe, letter (E). 


For the better conſideration of this ſubject, we ſhall reduce it Lord Coke 


under the following heads, under which we ſhall examine— 1 thac 

3 ; g : the learning 
ef warranties is one of the moſt curious and cunning learnings of the law, but the ſubtlety out of this 
learning is, as will be ſhewn, greatly abridged by the ſtatute law. 


(A) The ſeveral Kinds of Warranties. 


(B) To what Things a Warranty may be annexed, 
(C) What Words and Clauſes in a Deed will make 
a Warranty. 


(D) What ſhall be deemed a good Warranty in 
Deed. 


E) What ſhall be deemed a good Warranty in 


Law, 


(F) Of the Nature of a lineal Warranty, and how 
far it ſhall bind. 


(G) What ſhall be deemed ſufficient Aﬀets to make 


a lineal Warranty a Bar. 


(H) Of the Nature of a collateral Warranty at 
Common Law, and how far it ſhall bar, 


Vol. VII. Oo: | (J) Of 
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26 Of Alarranty. 7 
(I) Of the Alterations introduced by the Statute 
Law. 


(K) What ſhall be deemed Warranties by Diſſeiſin, 
Abatement, or Intruſion. 


(L) Of the Effects of Warranty in Deed. 


(M) What Uſe may be made of a Warranty in 
Deed. 1 


(N) Who may take Advantage of a Warranty, and 
againſt whom. | 


(O) When a Warranty ſhall be ſaid to be defeated, 


x Inft. 365, 


1 Inſt. 3 70. 


determined, ſuſpended, or avoided. 
(P) How Warranties ſhall be expounded. 


(A) The ſeveral Kinds of Warranties, 


> ern gp in their more general diviſions are of tuo 
kinds, | 

Firſt, a warranty in deed, or an expreſs warranty, which is 
when a fine or feoffment in fee, or a leaſe for life is made by deed, 
which has an expreſs clauſe of warranty contained in it, as when 
a conuſor, feoffor, or leſſor, covenants to warrant the land to the 
conuſee, feoffee, or leflee. | 

Secondly, a warranty in law, or an implied warranty, which is 
when it is not expreſſed by the party, but zacite made and implied 
by the law. 

A warranty in deed is either lineal or collateral, 

A lineal warranty is a covenant real, annexed to the land by 
him who either was owner of or might have inherited the land, 
and from whom his heir lineal or collateral miglit by poſſibility 
have claimed the land as heir from him that made the warranty. 

A collateral warranty is made by him that had no right, or 


| pollibility of right to the land, and is collateral to the title of the 


Litt. ſec. 
698. 


land. 
Alſo, there is a warranty which commences by diſſeiſin or wrong. 


Warranties likewiſe may be ſaid to be either general, viz. by one 
and his heirs to another and his heirs; or particular, and reſtrain- 


ed to a certain perſon, 


1 Inſt, 366. 


grant, as adyowſons; and to rents, commons, eſtovers, and th 


(B) To what Things a Warranty may be annexed. 


A Warranty may not only be annexed to freeholds, or inheri:- 
ances corporeal, which paſs by livery, as houſes and lands; 


but alſo to freeholds or inheritances incorporeal, which he n 
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like, which iſſue out of lands or tenements: and it may not only 
be annexed to inheritances in ez, but alſo to rents, commons, 
eſtovers, &c. newly created. As a man (ſome ſay) may grant a 
rent, Oc. out of land for life, in tail, or in fee with warranty; 
for though there can be no title precedent to the rent, yet there 
may be a title precedent to the land out of which it iſſueth before 
the grant of the rent, which rent may be avoided by the recovery 
of the land, in which caſe the grantee may help himſelf by a 
warrantia charte upon the eſpecial matter. And ſo a warranty in 
law may extend to a rent, c. newly created; and therefore if a 
rent newly created be granted in exchange for an acre of land, 
this exchange is good, and every exchange implieth a warranty in 
law, And ſo a rent newly created may be granted for owelty of 
artition. 

4 If a man ſeiſed of a rent-ſeck, iſſuing out of the manor of Dale, 
taketh a wife, and the huſband releaſeth to the tertenant, and 
warranteth tenementa predifta, and dieth, and the wife bringeth a 
writ of dower of the rent, the tertenant ſhall vouch, for that al- 
beit the releaſe enured by =_ of extinguiſhment, yet the war- 
ranty extendeth to it, and by the warranty of the land, all rents, 
Sc. iſſuing out of the land, that are ſuſpended or diſcharged at 
the time of the warranty created, are warranted alſo. 

But a warranty doth not extend to any leaſe, though it be for 
many thouſand years, or to eſtates of tenant by ſtatute ſtaple, or 
merchant or elegit, or any other chattel, but only to freeholds or 
inheritances. And this is the reaſon, that in actions which leſſee 
for years may have, a warranty cannot be pleaded in bar; as, 
in an action of treſpaſs, or upon the ſtatute of 5 R. 2. and the 
like. But in ſuch actions, which none but a tenant of the free- 
hold can have, as upon the ſtatute 8 H. 6. aſſiſe, or the like, 
there a warranty may be pleaded in bar. 

A warranty may be made upon any kind of conveyance, as 
upon fines, feoffments, gifts, c. Alſo a warranty may be made 
by and upon releaſes and confirmations made to the tenant of the 
land, although he who makes the releaſe or confirmation has no 
right to the land, &c. And yet ſome have holden, that no war- 


ranty can be raiſed upon a bare-releaſe or confirmation, without 
paſſing ſome eſtate, or tranſmutation of the poſſeſſion. But the 
law is otherwiſe ; for if A. be ſeiſed of lands in fee, and B. releaſe 
to him, or confirm his eſtate in fee with warranty to him, his 
heirs and aſſigns, this warranty is good, and both the party and 
lis aſſignee ſhall vouch. | 


(C) What Words and Clauſes in a Deed will make 
a Warranty. 


THE word <varrantize, or warrant, is the only apt and effectual 


word to make an expreſs warranty, Or 2 warranty in deed, 


ad therefore this word is uſed in fines. 


Q 2 And 


Id. ibid. 


1 Iaſt. 389 
a. 


1 Inſt. 384. 
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1d. ibid. 
Litt. ſect. 


733+ 5Rep. 
17, 18. 


8 Rep. 18. 
Spencer's 
caſe. 


1 Inſt. 384. 
4 Rep. 81. 
Noke's caſe. 


Dyer, 42. 
2 Inſt. 383. 


Dyer, 42. 


Id. ibid. 


1 Inſt, 367. 


14. ibid . 


t Inſt. 386. 


Df TUarranty. 
And the words defends, or acquitto, although they are commonly 
uſed in deeds, yet of themſelves without the other will not make 
a warranty. | 
Spencer's caſe. | 
1 Inſt. 384. 


The words dedi & concęſſi, or dedi only, in a feoffment, make, 2 
warranty, when an eſtate in fee or inheritance paſſes by the deed. 


But the word concęſi only, or demiſi & conceſſi, do not make ſuch 
a warranty, in the caſe of a freehold or inheritance. 


And by force of the ſtatutes of Bigamzs, chap. 6. dedi is made 
an expreſs warranty during tlie life of the feoffor. 


If a man by deed warrants land to J. S. and his heirs, and 
the warrantor does not bind his heirs to the warrantee ; or does 
not warrant to J. S. and his heirs, but to J. S. and his aſligns, 
theſe are good warranties, ; 

But, if a man makes a feoſſment in fee, and warranty to the 
feoffee only, without naming his heirs, there, the warranty ſhall 
endure only for life, becauſe it is taken ſtrictly. And yet if the 
feoffee recovers in value, he ſhall recover fee- ſimple, becauſe he 
loſes fee- ſimple. 

If a man makes a feoffment to one and his. heirs, and bind; 
himſelf and his heirs to warranty againſt all-people, and does not 
ſay with certainty to whom, nor for how long he will warrant, 
yet the feoffee will have a fee-ſimple in the warranty, as he had 
in the land : but, if the intent of the warranty appears plainly by 
expreſs words, the warranty ſhall extend no farther. 


(D) What ſhall be deemed a good Warranty in 
| Deed. 


A Warranty in deed, or an expreſs warranty, as has been faid, 
is created only by the word wwarran!, And 

It is to be premiſed that to every good warranty in deed, in 
order that it may bar and bind, theſe following circumſtances are 
requiſite. 

Firſt, That the perſon that warrants, be a perſon able; for if 
an infant makes a feoffment in fee of land, and thereby binds 
him and his heirs to warrant the land, in this caſe, although the 
feoffment be only voidable, yet the warranty is void. 

But, if a man of full age and an infant make a feoffment in fee 
with warranty, this warranty is not void in part, and good in part; 
but it is good for the whole againſt the man of full age, and void 
as to the infant. | 

Secondly, 'That the warranty be made by deed in writing; for 
if a man makes a feoffment by word, and by word binds him and 
his heirs to warrant the land, this is not a good warranty. 

So, if a man gives land to another by his laſt will, and then 
binds him and his heirs to warrant it; this warranty, althoug 
the will be in writing, is void, becauſe a will in writing is 10 


deed. 
B Thirdly, 


and 
does 
ligns, 


o the 
ſhall 
if the 
ſe he 
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es not 
rant, 
je had 
nly by 
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ind void 
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althoug 
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Thirdly, 


. 


Thirdly, That there be ſome eſtate to which the warranty is 10 Rep. g6, 
annexed that may ſupport it ; for if one covenant to warrant land , 
to another, and make him no eſtate, or make him an eſtate that 
is not good, and covenant to warrant the thing granted; in theſe . 
caſes the warranty is void. 

Likewiſe, if the eſtate to which the warranty is annexed is de- 14. ibid. 

termined, the warranty dependent on it is determined likewiſe. 
Thus, if a man maketh a gift in tail, and warranteth the land to 
him and his heirs, and afterwards tenant in tail maketh a feoff- 
ment and dicth without iſſue, he ſhalt not rebut the donor in a 
formedon in reverter, becauſe that the eſtate to which the war- 
ranty is annexed 1s determined. 

Fourthly, That the eſtate to which the warranty is annexed, 1 Inſt. 328. 
de ſuch an eſtate as is able to ſupport it, and therefore that it be 3 , 
a leaſe for life at the leaſt ; for if one makes a leaſe for years of — 
land, and binds himſelf and his heirs to warrant the land; this 
is no good warranty, neither will it have the effect of a warranty 
but this may amount to a covenant, on which an aCtion of cove- 
nant may be brought. | 

Fiſthly, That the warranty deſcends upon him, that is heir of « 1:6. 12, 
the whole blood by the common law to him that made the war- Litt ſect. 
ranty, and not upon another; for if tenant in tail in borough 8 
Engliſh diſcontinues the tail, and has iſſue two ſons, and the uncle warranty 
releaſes to the diſcontinuee with warranty, and dies; this is no ©" 80 

* according to 
good warranty to bind the younger ſon. 


the vature 
of teuements by the cuſtom, &c., but only according to the form of the common law. Lit. i 


So, if in this caſe tenant in tail diſcontinues the tail with war- 1 Inf. r2. 
ranty, &c. having two ſons, and dies ſciſed of other lands in the Pt; 735- 
fame borough in fee-ſimple, to the value of the land in tail; the chere added, 


younger ſon is not barred by this warranty. that the 
; younger ſon 
ſhal not be barred, though aſſets in fee-ſimple deſcend to him from his father. 


So, if one gives his land to the eldeſt ſon and the heirs male Lit. ſect. 
of his body, the remainder to the ſecond fon, Wc. and the eldeſt 723: 

; : 8 . - + The reaſon 
aliens with warranty, having iſſue a daughter and dies; this is 


is, becauſe 
not a good warranty to bar the ſecond fon, the warranty 


deſcended to 
the daughter of the elder ſon, and not to the ſecond ſon. Kit. i. 


So, if tenant in tail has iſſue two daughters by divers venters, Litt. 737. 
and dies, and they enter, and a ſtranger diſſeiſes them, and one l 
of them releaſes all her right, and binds her and her heirs. to 
warrant it; in this caſe the warranty is not good to bar the ſiſter, 
becauſe they are of half blood only, and the one cannot be heir 
to the other according to the courſe of the common law. | 

80, if two brothers be by demi-venters, and the eldeſt releaſe 1 Iaſt 38. 
with warranty to the diſſeiſor of the uncle, and dies without iſſue; ; 
this is no good warranty to bar the younger brother; for a war- 
ranty, as has been ſaid, muſt deſcend upon him that is heir at 

* common law to him that made it. 


Q 3 ZBinthly, 
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Litt. ſec. Sixthly, It is neceſſary that he that is heir do continue to be 

745. ſo, and that neither the deſcent of the title nor the warranty be 
interrupted; for if one binds him and his heirs to warranty, and 
after is attainted of treaſon or ſelony, and dies; this warranty 
does not bind his heir. | 

14. 746. So, if tenant in tail be diſſeiſed, and after releaſe to the gif. 

M 8 ſeiſor with 8 and after the tenant in tail be attainted of 

nothing in felony, and have iflue and die; this warranty will not bind the 

gin * 
this caſe iſſue. 


continuance but the warranty, which cannot deſcend to the iſſue in tail, becauſe the blood between the 
iſſue and him that made the warranty is corrupt. Id. ibid. 


20 Rep. 96. Seventhly, That the eſtate of frechold that is to be barred be 
| Seymor's put to a right before or at the time of the warranty made, and 
* that he to whom the warranty deſcends have then but a right of 
the land; for a warranty will not bar an eſtate of frechold or in- 
heritance in eſe, in poſſeſſion, in reverſion, or remainder, that is 
not diſplaced and put to a right before or at the time of the war. 
ranty made, though after at the time of the deſcent of the war. 
ranty, the eſtate of freehold or inheritance be diſplaced and de. 

veited. 
Td. ibid. And therefore if there be a father and ſon, and the ſon have 
de ee a rent- ſervice, ſuit to a mill, rent- charge, rent- ſeck, common of 
the fon was Paſture, or other profit apprender out of the land of the father, 
atually and the father make a feoffment in fee with warranty, and die; 


ſeiſed of the this ſhall not bar the ſon of the rent, common, c. 
tent or com- 


mon at the time of the warranty, and he who is in poſſeſſion needeth not put in his claim, either to ayoid 
the fine or collateral warranty. 


Id. ibid. And although the ſon, after the feoffment with warranty, and 
— before the death of the father, had been diſſeiſed, and ſo being out 


che time of of poſſeſſion the warranty had deſcended upon him, yet this wat- 


the creation ranty ſhall not bind him, 
of it did not 


extend to any eſtate of freehold or inheritance in . 


14. ibid, So, if my collateral anceſtor releaſes to my tenant for life with 
warranty, and dies, and this warranty deſcends upon me; this 
ſhall not bind my reverſion or remainder. g 

14. ibid, But, if in the caſe before, the ſon be diſſeiſed of the rent, &. 
and affirm himſelf to be diſſeiſed by the bringing of an aſlize, 
(for otherwiſe he ſhall not be ſaid to be out of poſſeſſion of 2 
rent, or the like,) and after the father releaſe with warranty, and 
die ; in this caſe, the collateral warranty ſhall bar and bind the 
ſon of his rent, &c. 

— e And if in the laſt caſe my tenant for life be diſſeiſed, and my 

reverſion, as anceſtor releaſe to the diſſeiſor with warranty, and die; this 15 

well as the good warranty to bind and bar me. | 

eſtate of the tenant for life, was deveſted at the time of the warranty made. 


Litt, 734 Eighthly, That the warranty take effect in the lifetime of the 
anceſtor, and that he be bound by it; for the heir ſhall nevet 


be bound by an expreſs warranty, but where the anceſtor w3? 
6 bound 
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= 


d be bound by the ſame warranty, and therefore a warranty made by 

y be will is void. 

and Niathly, That the heir claim in the ſame right that the an- 1 Int. 370, 

anty ceſtor does; for if one be a ſucceſſor only in caſe of a corpora- : 
tion, he ſhall not be bound by the warranty of a natural anceſtor, 

dif. Tenthly, That the heir that is to be barred by the warranty be ; Rep. 140. 

d of of full age at the time of the fall of the warranty; for if the b. Chud- 

| the anceſtor make a feoffment, or a releaſe with warranty, and the leigh's caſe, 
heir at this time be within age, and after he die, and the war- 

NI ranty deſcend upon him within age; this warranty ſhall not bind 


him: but, if he become of age after the warranty of the anceſtor, 
and before his death ; in this caſe the warranty' may bar him ; 
therefore he mult take care not to ſuffer a deſcent after his full 
2ge, before his entry, 


(E) What ſhall be deemed a good Warranty in 


Law, 


WJ ARRANTIES in law are ſo called, becauſe, in judgment of x Inſt. 384. 
law, they amount to a warranty without the uſe of the 
word warrant, Thus 
The words ded: & conceſſi, or ded: only, in a feoffment, make a But not 


good che ff in law to the feoffee and his heirs during the 2» che 


- heir of the 
life of the fee ore | | feoffor, for 
the heir ſhall not be bounden unto a warranty made by his father, unleſs he bind him and his heirs to 
warrauty by expreſs words in the deed, F. N. B. 134. [ide Gib. Ten. by Watkins, note Ivi. ] 


But the word conceſſi only in a fine or feoffment does not make 
a warranty in law. 

A warranty in law may be good in its creation, although it be Int. 386. 
without deed; for if a man by his laſt will and teſtament deviſes 
lands to another man for life, or in tail, rendering rent; to this 
eſtate there is a warranty in law annexed. 

And although there be an expreſs warranty in the deed, yet 1ſt. 384. 
this does not take away the implied warranty of the law. 

Every partition and exchange implies in it, and has annexed to 1 Inſt. 102. 
it, a ſpecial warranty in law. 584 

If one makes a gift in tail, or leaſe for life of land by deed or 3 14. 
without deed, reſerving a rent, or of a rent-ſervice of deedz in nase of 


theſe caſes there is annexed an implied warranty againſt the donor tleilee for life 
or leſlor, his heirs and aſſigns. ſhall take the benefit of this warranty in law. 


So, when dower is aſſigned to a woman, there is a warranty 1 laſt. 384. 
in law included, which is that the tenant in dower being em- 
pleaded, ſhall vouch and recover in value a third part of the two 
parts whereof ſhe is dowable. 

And this warranty in law is of the nature of a lineal warranty, I. ibid. 
and ſhall bind as a lineal warranty only, for it ncver bars any 
collateral title. 

And hence it is, that this warranty and aſſets in ſome caſes is II. ibid. 
2 good bar; as, if a tenant in tail exchanges for other Iinds which 
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Litt. ſc. 


Of Warranty. 


are deſcended to the iſſue, and he has accepted of them, or if 
not, that other lands are deſcended to him, 

But, if tenant in tail of lands makes a gift in tail, or leaſe for 
life, rendering rent, and dies; this is no bar. 

And yet if other aſſets in fee- ſimꝑle deſcend, this warranty in 
law and aſſets is a good bar, 


(F) Of the Nature of lineal Warranty, and how 
| far it ſhall bind. 


% 


Warranty is called lincal, when if no deed with warranty 

had been made by the father, then the right of the tene- 

ments ſhould deicend to the heir, and the heir ſhould convey the 
deſcent from his father, E. 

And it is added by Lord Cole, that it is called a lineal warranty, 
not becauſe it muſt deſcend upon the lineal heir; for be the heir 
lineal or collateral if by poſſibility he might claim the land from 
him that made the warranty, it is lineal, having regard to the 
warranty and title of the land. | 

As, where a man ſeiſed of lands in fee, maketh a feoffment by 
his deed to another, and binds himſelf and his heirs to warranty, 
and hath ifſue and dies, and the warranty deſcends to his iſſue, 
this is a lincal warranty. 

So, if there be a grandfather, father and ſon, and the grand- 
father be diſſeiſed, and the father releaſe to the diſſciſor being in 
poſſeſſion with warranty, Sc. and die, and after the grandfather 
die; this is a lineal warranty to the ſon : and although in this 
caſe the warranty deſcends before the right, yet it is a good bar 

Likewiſe, if there be two brothers, and the father be diſſeiſed, 
and the eldeſt brother releaſe with warranty, and die without 
ue, and after the father die, and the warranty deſcend to the 
younger fon; this is a lincal warranty to him; for though the eldeſt 
ſon died in the lifetime of the father, yet he might poſſibly have 
conveyed the title to his younger brother, if no ſuch warranty had 
been, | l | 

And in every caſe where one demands an eftate-tail, if any 
anceſtor of the iſſue in tail, whether he had pofſeſſion of the land 
or not, has made a warranty, and if the iſſue, that was to bring 
a writ in formedon, may or might by poſſibility have conveyed 
to himſelf a title by force of the gift by him that made the war« 
ranty; this is a lineal warranty, whereby the iſſue in tail ſhall not 
be barred, except he have aſſets to him deſcended in ſee- ſimple. 

As, if a man be ſeiſed of land of an eſtate-tail to him and his 
heirs of his body begotten, and make a feoffment of it, and bind 
him and his heirs to warrant it, and have iſſue, and die; this 
warranty deſcending upon the iſſue is a lineal warranty. 

And if lands be given to one and the heirs male of his body, 
and for want of ſuch iſſue to the heirs female of his body, and 
the donte make a feoffment with warranty, and have iſſue a ſon 
and a daughter, and die; this warranty is lineal to the fon, and 


for 


W 
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it the ſon dies without iſſue male, it is a lineal warranty from the 
gather to the daughter. 

But, if the brother in his lifetime releaſe to the diſcontinuee, 27. 5:4. 
Sc. with warranty, Oc. and after die without iſſue; this is a col- The reaſon 
lateral warranty to the daughter. „ 


n 5 g ſhe cannot 
convey to her the right which ſhe hath by force cf the remainder by any means of deſcent by her bros 


ther, for that the brocher is collateral to the title of his ſiſte , and chereſore hs warranty is collateral; I. 


ibid, : ; f 

If lands be given to the huſband and wife and the heirs of their Litt. 274. 
two bodies engendered, and they have iſſue a ſon, and the huſ- Op = 
band diſcontinue, and die, and after the wife releaſe with war- darred inthis 


ranty, and die; this is a lineal warranty to the ſon. caſe unleſs 

he ath aſ- 
ſets by deſcent in ſee · ſimple by the mother, becauſe their iſſue ought to convey their right as heirs to 
father and mother f their two booies begotten, per formam doni, and therefore the warranty of the fa- 
ther and the warranty of the mother are but lineal warranties to the heir. Id. ibid. 


And if lands be given to a man and woman unmarried, and the 1 In. 3752 
heirs of their two bodies, and they intermarry, and be diſſeiſed, CY 
and the huſband releaſe with warranty and die, and after the wife — 


die; this is a lineal warranty to the iſſue for the whole. right as heir 


to his father 
and mother of their two bodies engendered, and therefore it is collateral for no part, Id. ibid. 


And if a father give land to his eldeſt ſon and the heirs Litt. 718. 
male of his body, &c. the remainder to the ſecond ſon, Qc. if the 
eldeſt ſon alien in fee with warranty, &c. and have iſſue fe- 
male, and die without iſſue male; this is a lineal warranty to the 
ſecond, 

It is a rule as to the lineal warranties, that they bar the right to Lit, c. 711. 
a fee ſimple without aſſets, for he that demandeth fee- ſimple by any 
of his anceſtors, ſhall be barred by warranty lineal which deſcend- 
eth upon him, unleſs he be reſtrained by ſome ſtatute. 

But it doth not bar the right of an eſtate-tail, unleſs the heir Litt. c. 712. 
have aſſets by deſcent in fee- ſimple by the ſame anceſtor that made 
the warranty. 

Yet if the iſſue in tail alien the aſſets deſcended, and die, the x Inft. 303. 
iſſue of that iſſue is not barred by this warranty and aſſets : But, 
if che iſſue to whom the warranty and affets deſcended, had 
brought a formedon, and by judgment had been barred by reaſon - 
of the warranty and aſſets: in that caſe, though he aliens the 
aſſets, yet the — is barred ſor ever. 

But for the more clear underſtanding what aſſets are requiſite to 
bar the right of an entail, it will be proper to conſider, 


(G) What ſhall be deemed ſufficient Aſſets to make 


a lineal Warranty a Bar. 


THE aſſets requiſite to make a lineal warranty a bar, muſt have 1 Inft. 374. 
ſix qualities. Firſt, they muſt be aſſets (that is) of equal va- $ akon 

lue, or more, at the time of the deſcent. Secondly, they muſt be in — 

of deſcent, if not by purchaſe or gift. Thirdly, they muſt be mvigne isno 


aſſets aſſets, be» 
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cauſe it is aſſets in fee-liraple, and not in tail, or for another man's life, 
3 Fourthly, they muſt deſcend to him as heir to the ſame anceſtor 
fore not to that made the warranty. Fifthly, they muſt be of lands or tene. 
be extend- ments, or rents or ſervices valuable, or other profits iſſuing out of 
1 lands or tenements, and not perſonal inheritances, or annuities, 
of a ſeignory and the like, Sixthly, it muſt be in eſtate or intereſt, and not in 
of homage uſe or right of actions, or right of entry; for they are no aſſets 
ee until they be brought into poſſeſſion. But, if a rent in fee-ſimple 
vouſon is iſſuing out of land of the heir deſcend unto him, whereby it is 
aſſets. 1d, ee yet this is aſſets; and to this purpoſe hath, in judgment of 


iid. law, a continuance. 


(H) Of the Nature of a collateral Warranty at 


Common Law, and how far it is barred. 


Termes de la WJ HEREVER the heir cannot by any poſſibility convey to him. 
Loſs Bite ſelf a title by force of his gift that made the warranty, then 


GaniBy that is a collateral warranty, and thereby the right of the heir 
ſhall be barred without any aſſets. 

Litt. ſec. As, if tenant in tail diſcontinue the tail, and have iſſue and 

= Ts die, and the uncle of the ifſue releaſe to the diſcontinuee with 


that the warranty, &c. and die without iſſue, this is a collateral war- 
warranty of ranty to the ifſue in tail, becauſe the warranty deſcendeth 
_ _ upon the iſſue who cannot convey himſelf to the entail by means 
right ? the Of his uncle. 


land entailed, ſhall bar the iſſue in tail is, for that the law preſumeth that the uncle would not unnaturally 
difinherit his lawful heir, being of his own blood, of that right which the uncle never had, but came 
to the heir by another mean, unleſs he left him greater advancement. 1 Inſt. 373. a. [ Lord Chan- 
cellour Cowper ſaid, that 4 a collateral warranty was certainly one of the harſheſt and moſt cruel points 
« of the common law; becauſe there was not ſo much as an intended recompence; yet he could act 
66 find, that Chancery had ever given relief in it. 10 Mod. 3, 4.] 


Liit. ſee, If there be father and two ſons, and the father be diſſeiſed, and 
os the younger ſon releaſe with warranty to the difleiſor, and die 
without iſſue, this is a collateral warranty to the eldeſt ſon, be- 
cauſe that of ſuch land as was the father's, the elder can by 10 
poſſibility convey to him the title by means of the younger 


ſon. 
Lit. ſec. Likewiſe, if there be father and ſon, and the ſon purchaſe lands 
704. in fee, and the father of this diſſeiſe the ſon, and alien to anothet 


e ee in fee by deed, and by the ſame deed bind him and his heirs t9 


if no ſuch warranty, Qc. and the father dic, the ſon is barred by this warranty, 
— barn which is a collateral warranty, though it deſcendeth lineally from 
arr 


had been the father to the ſon, 


made, the ſon could in no manner convey his title from his father to him, inaſmuch as the father had 9? 
eltate in right to the land, but was collateral to the title of the land. Lit. ſec. 705. 


Lit. ec. Allo, if tenant in tail have iſſue three ſons, and diſcontinue th! 
Cn "q tail in fee, and the middle fon releaſe by his deed to the difcontr 
Nas dn die nuee, and bind him and his heirs to warranty, and after the tenai* 
without in tail die, and the middle fon die without iſſue, this is a collate? 


ſue, the warranty to the eldeſt ſon, inaſmuch as he can by no mea 
younge - -- - | cone! 


el points 
ould no: 


d, and 
nd die 
n, be- 
by no 
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convey to him, by force of the tail, any deſcent by the middle — nay 
. cauſe the warranty of the middle one is lineal to the youngeſt. 1d. ibid. 


brother. 


Many other examples might be produced where theſe collateral 
warranties at common law did bind the right of eſtates in fee- 
ſimple, and alſo of eſtates in fee-tail. But the law in this reſpect 
has been greatly altered by the following ſtatutes : and firſt by the 
ſtatute of Glouceſter. 


(I) Of the Alterations introduced by the Statute 
Law. 


REFORE the ſtatute of Glouc? all warranties which deſcended to 
them which were heirs to thoſe who made the warranties, were 
bars to the ſame heirs to demand any lands or tenements againſt 
the warranties, except the warranties which commenced by diſ- 
ſciſin. For ſuch warranty was no bar to the heir, for that the 
warranty commenced by wrong, viz. by diſſeiſin. 

By this ſtatute of Gleucgſter four things are enacted. 

it, That if a tenant by the curteſy alien with warranty, and 
die, this ſhall be no bar to the heir in a writ of mortd'anceflor with- 
out aſſets in fee-fimple. And if lands or tenements deſcend to 
the heir from the father, he ſhall be barred, having regard to the 
ralue thereof. | 

2dly, That if the heir, for want of aſſets at that time deſcend- 
ed, recover the lands of his mother by force of this act, and 
afterwards aſſets deſcend to the heir from the father, then the te- 
nant ſhall recover againſt the heir the inheritance of the mother 
by a writ of falſe judgment, which ſhall iſſue out of the record, 
to reſummon him that ought to warrant, as hath been done in 
other caſes, where the heir being vouched cometh into court, and 
pleadeth that he hath nothing by deſcent. 

3d, That the iſſue of the fon ſhall recover by a writ of cſnage, 
ael, and beſaiel. 

And laſtly, 'That the heir of the wife after the death of the 
father and mother, ſhall be barred of his action to demand the 
heritage of the mother by writ of entry, which his father aliened 
in the time of his mother, whereof no fine was levied in the 
king's court. 

Likewiſe, by the 11th Hen. 7. c. 20. Where a wife after her huſ- 
band's death ſhall alone, or with her ſucceeding huſband, alien, 
leaſe, confirm or diſcontinue with warranty the land ſhe holdeth 
in dower, or in tail, of the gift of her ſormer huſband, or any of 
his anceſtors, ſuch warranty, &c. is made void. 

And laſtly, by the 4 & 5 Ann. c. 16. „ All warranties which 
ſhall be made after the firſt day of Trinity term 1705, by any 
tenant for life, of any lands, tenements, or hereditaments, the 
lame deſcending or coming to any perſon in reverſion or remain- 
der, ſhall be void and of no effect; and likewiſe all collateral 
Warranties which ſliall be made after the faid Trinity term, of wy 
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lands, tenements, or hereditaments, by any anceſtor who has no 
eſtate of inheritance in poſſeſſion in the ſame, ſhall be void againſt 
his heir. 


(K) What ſhall be deemed Warranties by Diſſeiſin, 


Abatement, or Iatruſion. 


WW ARR ANTIES are ſaid to commence by diſſeifin in the fol. 
lowing caſes: As, 

Where there is father and ſon, and the fon purchaſeth land, &. 
and letteth it to the father, or any other anceſtor, for term of 
years, or at will, and the father, &c. thereof by deed enfeoffeth 
another in fee, and binds him and his heirs to warranty, and the 
father dieth, whereby the warranty deſcendeth upon the ſon, this 
warranty commences by diſſeiſin. 

In the fame manner, if tenant by egit, tenant by ſtatute mer. 
chant, ftatute ftaple, guardian in chivalry, or ſocage, or becauſe 
of nature, make a feoffment in fee with warranty; this ſhall not 


bind the heir, becaufe ſuch warranties commence by diſſeiſin. 


Alſo, if father and ſon purchaſe lands to have and to hold to them 
jointly, Wc., and after the father alien the whole to another, and 
bind him and his heirs to warranty, &c., and after the father die, 
this warranty, as to the moiety which belongs to the ſon, com- 
mences by diſſeiſin. 

But, if che purchaſe were to the father and the ſon, and the 
heirs of the ſon, and the father make a feoffment in fee with war- 


ranty, if the ſon enter in the life of the father, and the feoffee te- 
enter, and the father die, the ſon ſhall have an aſſize of the whole, 
Tf the ſon, however, had not entered in the life of the father, 


then, for the father's moiety, it had been a bar to the ſon, for that 
therein he had an eſtate for lite, and therefore the warranty, as to 
that moiety, had been collateral to the ſon ; and as to the ſon's 
moiety, it would be a warranty by diſſeiſin, and fo the warranty 
would be deſeated in part and ſtand good in part. 

If, on the other hand, the purchaſe had been to the father and 
ſon, and the heirs of the father, then the,entry of the ſon in the 
life of the father, in avoidance of the warranty, had not availed 
him, becauſe his father lawfully conveyed away his moiety. 

If the father be tenant for life, remainder to the ſon in fee, and 
the father by covin and conſent make a leaſe for years, to the 
end that the lefſee ſhall make a feoffment in fee to whom the fa- 
ther ſhall releaſe with warranty, and all this be executed accord- 
ingly, and the father die, this warranty begins by diſſeiſin. 

So, if one brother makes a gift in tail to another, and the uncle 
difſciſes the donee, and enfeoffeth another with warranty, and 
the uncle dieth, and the warranty deſcendeth upon the donor, and 
then the donee dieth without iſſue, this warranty alſo begins by 
diſſeiſin. 5 

If the father, the ſon, and a third perſon are joint-tenants 


in fee, and the father makes a feeoſfment in fee of the wow 
, Wil 
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with warranty, and dieth, and the ſon dieth, the warranty as to third perſaa 
the part of the ſon, and the part of the third perſon, begins by ſhall not 


| only avoid 
diſſeiſin. the feoffment for his own part, but for the part of tha 10g. 


Alſo, if a man who hath no right, enters into lands and x Ing, 369. 
makes feoffment of them with warranty, this commences by b. 
diſſeiſin. | | 

Lord Cote enumerates ſeveral qualities belonging to warranties r Inf. 466, 
commencing by diſſeiſin. 367. 

Firſt, That the diſſeiſin is generally done immediately to the heir 
who is bound by the warranty. 

Secondly, That the warranty and difſeifin are mul and ſemel. 

And yet if a man commit a diſſciſin with intent to make a feoff- 5 Rep. 90. 
ment in fee with warranty, although he make the feoffment many Fitzher- 

21 : . $ ; berc's caſe, 
years after the diſſeiſin, yet being done with that intent, it ſhall be 
a warranty commencing by diſſeiſin. 

The law is the ſame with reſpect to warranties commencing by r Ink. 367. 
abatement or intruſion, if the abatement or intruſion be made with 4. 
intent to make a feoffment in fee with warranty, for theſe alſo 
commence by wrong. 

So, if a tenant die without heir, and an anceſtor of the lord enter 14. ibid. 
before the entry of the lord, and make a feoffment in fee with war- 
ranty, and die, this warranty ſhall not bind the lord, becauſe it 
commenceth by wrong, being in the nature of an abatement, 


(L) Of the EffeQs of a Warranty in Deed. 


HE effect of a warranty in deed has been partly explained in 
conſidering the nature of the ſeveral kinds of warranty, It 
may be neceſſary however to obſerve, that a warranty in deed 
always bars the warrantor himſelf of the land fo warranted for 
erer; ſo that all the preſent and future rights which he hath or 
may have therein are thereby extinct. Therefore, 

If the father be difſeiſed, and the ſon in his lifetime releaſe all 1 Ind. 265, 
his right in the land to the diſſeiſor, and make a warranty of the . and b. 
land in the deed, and then the father die, and the right of the land 
deſcend to the ſon; in this caſe, although the releaſe does not bar 
the (on, yet the warranty bars him. 

For the moſt part likewiſe, it bars the heirs of him who made the 1 Inſt. 474. 
warranty, to whom the ſaid warranty deſcends, to demand the d. 384. 
land againſt the ſaid warranty; for if the warranty be lineal, it 
is, as has been ſhewn, a. bar of an eſtate in fee-fimple without 
any affets, that is, without any other land deſcended to him in fee- 
imple from the ſame anceſtor that made the warranty: and with 
alſets it is a bar of an eſtate in tail. 

If the warranty be collateral, it is, with or without aſſets, 1 lack. 373: 
2 bar of an eſtate in fee- ſimple or ſee- tail, and all poſſibility of 374+ b. 
right thereunto. But a collateral warranty doth not give a right, 
but ouly bindeth the right, ſo long as the warranty conti- 
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nueth ; for if it be determined, removed, or defeated, the right i; 
revived. 

But neither the lineal nor collateral warranty can enlarge an 
eſtate ; and therefore if the leſſor by deed releaſcs to his leflee for 
life, and warrants the land to him and his heir; this does not 
make his eſtate greater. Neither will it bar titles of entry or 
action in caſes of mortmain, conſent to a raviſher, mortgage, or 
dower : and therefore if an anceſtor of the lord has title to enter 
upon an alienation in mortmain, and he releaſes and makes a 
feoſſment with warranty, this warranty will neither bar him nor 
his heir. | | | 

As to the warranty which commences by diſſeiſin, it does not, 
as has been ſhewn, bar any eſtate with or without aſſets. 

No fine or warranty ſhall bar any eſtate in poſſeſſion, reverſion, 
or remainder, which is not deveſted and put to a right; for he who 
has the eſtate or intereſt in him, cannot be put to his action, entry, 
or claim ; for he has that already which entry, aCtion, or claim 
can give him. 


(M) What Uſe may be made of a Warranty in 
Deed. | 


WW HERE a lineal or collateral warranty is a bar, there, if the 

party be empleaded by him who made the warranty, or his 
heirs, the party empleaded, who is tenant of the land, may plead 
and ſhew forth his warranty againſt him, and demand judg- 
ment, whether, contrary to his own warranty, he ſhall be re- 
ceived to demand the thing warranted ; and this in pleading is 
called a rebutter. 

But, if the party be empleaded or ſued by another for the land 
in an action wherein he may vouch, then he to whom the war- 
tanty is made or his heirs may vouch, that is, call in the war- 
rantor or his heirs to warrant the land. And this is an inter- 
pleader in the nature of an action brought by the warrantor againſt 
the warrantee, wherein he that vouches, who is called the voucher, 
is demandant, and he that is vouched, who is called the voucher, 
is made tenant or defendant to the action, and the voucher is as it 
were out of the ſuit : and this ſecond tenant, the vouchee, 15 
called the tenant by the warranty: and hereupon a writ iſſues to 
the ſheriff to ſummon the vouchee to appear, which writ is called 
a ſummoneas ad warrantizandum. . ? 

If the vouchee appears, he muſt plead to the voucher : and if 
he ſhews cauſe why he ſhould not warrant, that mult be 
tried; and this ſhewing of cauſe is called a counterplea to the 
voucher, 

But, if he pleads in avoidance of the warranty, it is called: 
counterplea to the warranty: and if he cannot defend himſelt 
againſt the warranty, the ſtranger ſhall recover the land demanded 
againſt the voucher, and he ſhall recover as much other land 

7 again 


called 3 
himſelf 


manded 


againſt 
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igainſt the vouchee of the lands he has or had at the time of the 
voucher : and this recovery of other lands 1s called a recovery in 
value. 

If the vouchee at the time of the voucher and recovery has no I. ibi4. 
tands deſcended to him to anſwer the warrantee, but has after- 
wards lands falling to him by deſcent from that anceſtor, then the 
voucher may have a reſummons, and recover the land which af- 
terwards falls. 

But, if the ſheriff returns upon the ſummons that the vouchee 74. ibid. 
is ſummoned, and he nevertheleſs maketh default, then he ſhall 
have a magnum cape ad valentiam, when if he makes default again, 
the judgment ſhall be given againſt the voucher, and he ſhall re- 
cover over the value againſt the vouchee : and if the vouchee ap- 
pears and then makes default, the voucher ſhall have a parvum 
cape ad valentiam, and then if he makes default, judgment ſhall be 
given as before. . 

But, if the ſheriff upon the ſummons returns that he bas nothing (a) It is 
qwhereby he may be ſummoned, then, after writs of alias and pluries, a ee 2 
writ called /equatur ſub ſus periculo (a), ſhall be awarded; and if fis geile, 
the like return be made, the demandant ſhall have judgment becauſe the 
2yainſt the firſt tenant, but he cannot recover in value againſt the — 
vouchee, becauſe he was never warned, and it appeareth that he vithout any 


hath nothing. r 

: in value, 
unleſs he upon that writ can bring in the vouchee to warrant the land unto him: and if at the ſeguatur 
(b juo periculo, the tenant and the vouchee make default, and the demandant have judgment againſt the 
(-14nt, and after bring a ſcire facias to have execution, the tenant may have a warrantia chartæ, and if he 
were empleaded by a ſtranger, he may vouch again. But, if he had judgment to recover in value, he 
ſhall never have a «varrantia chartæ, nor vouch again, for by this judgment to recover in value, he hath 
dad the benefit of the warranty. 


If the vouchee had a warranty from ſome other for the land, 
he may deraign, that is, maintain the warranty over, and ſhall 
recover in value alſo againſt his vouchee in the ſame manner as 
before. 

But, if the warrantee to whom the warranty is made, or his p. x. B. 44. 
heirs, be empleaded in an aſſiſe, or in a writ of entry in the na- If he beem= 
ture of an aſliſe, in which actions they cannot vouch, then they — 
ſhall have a wit de zbarrantia churtæ againſt the warrantor who in which he 


made the warranty, or his heirs, — = op 


er to vouch to warranty; and if he will not, ke ſhall not afterwards have a writ of evarrantia 
ctartæ. 8 


Likewiſe, the warrantee or his heirs may, at any time before 14. ibid. 

th:y be empleaded for the land, bring a warrantia charte upon 

the warranty in the deed againſt the warrantor or his heirs, and 
thereby all the land the heir of the warrantor has by deſcent from 

the anceſtor, who made the warranty, at the time of the writ 
brought, ſhall be bound and cnarged with the warranty into whoſe 

ans foever it goes afterwards. So, if the land warranted be 
ater recovered from the warrantee, he ſhall have ſo mach land 
ever again of the other land of the heir of the warrantor, ar oy 

the 
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the warrantor himſelf, if he be living: and although the war. 


rantee or his heirs recover in this writ, yet upon occaſion he may 
afterwards vouch the warrantor or his heirs notwithſtanding, 

It is to be-obſerved, moreover, that it is good policy, if a man 
ſuſpect any thing, to bring this writ of warrantia chartæ betimes, 
becauſe it binds all the lands of the warrantor from the time of 
the writ brought, and not any of his other land he had before that 
time, which are now aliened. 


of the lands he had at the time of the voucher. 


Id. ibid. But, if a man recover his warranty by writ of warrantia charte, 
and have bounden the land which the vouchee had at that time; 
yet, if he be afterwards empleaded for that land, for which he re. 
covered his warranty, he ought to vouch him againſt whom 

he recovered his warranty, to defend the land, if he be ſued 
in any action wherein he may vouch ; otherwiſe, he ſhall not 
have advantage by recovery of his warranty in the warrantis 
chartæ. 

IA. ibid. And if a man recover his warranty in a warrantia chartæ, and 
afterwards be empleaded in an action in which he cannot vouch, 
as by aſſiſe or by a /cire facias ſued forth upon a fine, &c.; it 
ſeemeth he ought to give notice to him againſt whom he hath re. 
covered his warranty of the action, and to pray him to ſhew him 
what he ſhall plead to defend the land. 

(N) Who may take Advantage of a Warranty, and 
againſt whom. 

1 Inſt. 384. Ab ſuch as are parties to the warranty, that is, ſuch as are 

b. 355. a. named in the deed, ſhall take advantage of the warranty; as 

ge: 71 if one warrant lands to another, his heirs and aſſigns; in this caſe 

pencer's - ; 

caſe, both the heirs and aſſigns may take advantage of it, and they may 
i) — in both vouch or rebut, or have a varrantia charte, ſo as they come 
pe in in privity of eſtate ; for otherwiſe the heirs or aſſigns cannot 
intrufion, vouch, or have a warrantia charte, but yet they may in many caſes 
ufurpation, rebut (a). 
or otherwiſe, 


they ſhall rebut, by force of the warranty, as a thing annexed to the land, 


I. ibid. 


But herein a difference is to be obſerved, when in the caſes 
aforeſaid, he that rebutteth claimeth under the warranty, and 
when he that would rebut claimeth above the warranty, for 
there he ſhall no trebut. ; 

Therefore, if lands be given to two brethren in fee-ſimple, with 
a warranty to the eldeſt and his heirs, and the eldeſt die without 
iſſue, the ſurvivor, though he be heir to him, ſhall neither youch 
nor rebut, nor have a wwarrantia charte, becauſe his title to the 
land is by relation above the fall of the warranty, and he cometh 
not under the eſtate of him to whom warranty is made, as the 


diſleiſor, S 0 doth, ' if 


one make a feoffment in fee, yet the other ſhall vouch for his 
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If a man warrant lands to two men and their heirs, and the 14. ibid. 


moiety. 

If : man be enfcoffed with warranty to him, his heirs and 14. ibid: 
aſſigns, and he make a gift in tail, the remainder in fee, and the 
donee make a feoffment in fee, that feoffee ſhall not vouch as 
aſſignee, becauſe no man ſhall vouch as aſſignee, but he that cometh 
in in privity of eſtate, but he mult vouch his feoffor, and he vouch 
as aſſignee 3 but ſuch an aſſignee may rebut. 

So, if the warranty be made to a man and his heirs without 
this word (aſſigns) yet the aſſignee, or any tenant of the land, may 
rebut. | : 

If a man enfeoff A. and B. to have and to hold to them and r laſt. 4344 
their heirs with a clauſe of warranty pradiis A. & B. & eorum b. 
heredibus & aſſignatis ; in this caſe if A. die, and B. ſurvive 
and die, and the heir of B. enfeoff C. he ſhall vouch as 
aſſignee z and yet he is but the aſlignee of the heir of one of them; 
for in judgment of law, the aſſignee of the heir is the aſſignee of 
the anceſtor; and ſo the afhgnee'of the aſſignee ſhall vouch in 
infinitum, within theſe words (his aſſigns). 

If a man enfeoffeth A. to have and to hold to him, his heirs 74. ibid; 
and aligns, and A. enfeoffeth B. and Eis heirs, and B. dieth, 
the heir of B. ſhall vouch as aſſignee of A. So that heirs 
of aſſignees, and aſſignees of aſſignees, and aſſignees of heirs, are 
within this word (aſſigns). 

But thoſe who are not named for the moſt part ſha!l not take 74, 1d; 
advantage of the warranty; and therefore if land be warranted to 
J. S. without the word (heirs) his heirs ſhall not vouch ; and re- 
gularly, if he warrant land to a man and his heirs without nam- 
ing aſhgns, his aſſignee ſhall not vouch. Yet, if the father be 
enfcoffed with warranty to him and to his heirs, and the father 
enfcoff his eldeſt ſon with warranty, and die, the law giveth 
the fon advantage of the warranty made to his father, becauſe by 
act of law the warranty between the father and the fon is extinct. 

The warranty wrought by the word dedi, and the warranty an- x lat. $345 
nexed to an exchange, partition, &c. does not extend to aſſignees. 2 and b. 
But yet in caſes of exchange, and of warranties by the word dedi, 
the aſſignee ſhall rebut. | 

It a man make a feoffment in fee with warranty to him, his 1 Inſt. 335, 
heirs and ailigns, by decd, and the feoffee enfeoff another by parol, d. 
the ſecond feoffee ſhould vouch, or have a wwarrantia chartæ, as 
allipnee, although he hath no deed of the aſhgnment, becauſe the 
deed comprehending the warranty doth extend to the aflignees of 
the land, and he is a ſuſhcient alhgnee, although he hath no deed. 

If a man make a feolfment in fee to A., his heirs and aſligns, I. ibid, 
and A. enfeoff B. in fee, who re-enfeoffeth A.; he or his athgns 
Ihall never vouch, for A. cannot be his own aſſiguee. But, if 
. had enfeoſted the heir of A. he might vouch as aflignee ; for 
bg heir of A. may be alignze to A. inaſmuch as he claimeth not 
25 NELT, 
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I ab = If one makes a feoffment to two, their heirs and aſſigns, and one 
of them makes a feoffment in fee, this feoffee in this caſe ſhall not 
take advantage as aſſignee. 


| 1 Inſt. 383. But an aſſignee of part of the land ſhall take advantage of a es: 
| 2. Warranty; as, m. 
ö If a man makes a feoffment of two acres with warranty to him, 
his heirs and aſſigns, and the feoffee makes a feoſfment of one ant 
| acre of it to another, in this caſe the ſecond feoffee ſhall take ad. of 
| vantage of the warranty as aſſignee. 5 
| Id. di. Therefore, there is a difference between the whole eſtate in be 
p | part, and part of the eſtate in the whole, or in any part; for if Jan 
| a man has a warranty to him, his heirs and aſſigns, and he makes 5 
a leaſe for life or gift in tail; in theſe caſes the leſſee or donee at c 
| ſhall not take advantage of the warranty as aſſignee, becauſe they 
| have not the eſtate in fee- ſimple, whereunto the warranty was an- d 
nexed, but they may vouch the leſſor or donor, and by this means heil 
take advantage of the Warranty. ; [ 
I. is. But, if a leaſe for life be made, the remainder in fee, ſuch a part 
lefſee may vouch as aſſignee, becauſe the whole eſtate is out of the may 
leſſor, and the particular eſtate and the remainder do in judgment 3 
of law, to this purpoſe, make but one eſtate. in! 
1 Inft. 300 If a man enfeoffs a woman with warranty, and they intermarry 1 
and are empleaded, and upon default of the huſband, the wife is ſ 
received, in this caſe ſhe may vouch her huſband, & fic 2 converſs, and 
| it a woman enicolts a man with warranty, and they intermarry lon 
3 and are empleaded, the huſband in this caſe ſhall vouch himſelf caſe 
| and the wite. | as 5 
| 3 Rep. 62 He who comes into land merely by act of law in the p2/?, as the [t 
nd 63- lord by eſcheat or the like, ſhall never take advantage of a war the 1 
— ranty; and therefore if tenant in dower enfeoffs a villein with heir 
warranty, and the lord of the villein enters; or a feoffment be to 
a baſtard with warranty, and he dies without iſſue, and the lord I; 
enters by eſcheat, the lord ſhall never take advantage of theſe "Ig 
| warranties. | __ 
Id. ibid. But it is otherwiſe, where a man comes to the land by limitation "If 
of uſe, or by common recovery, which is the act of the party; the « 
for if tenant in tail being in of another eſtate, that is, by diſſeiſin, "A 
or feoffment of a diſſeiſor, ſuſfers a common recovery, and a col- Ic 
lateral anceſtor of the tenant in tail releaſes with warranty to the ranty 
recoveror, and after the recoveror makes a feoffment to uſes, TW 
which are executed by the ſtatute of 27 H. 8. and aſter the col- Im 
lateral anceſtor dies; in this caſe the terretenants may take ad- 80. 
vantage of the warranty by way of rebutter, although the eſtate md I 
be transferred in the g. | which 
14, ihid. So, if he to whom the warranty is made ſuffers a common re- the hi 


covery, and after the anceſtor dies; the recoveror may take ad- 

vantage of the warranty by way of rebutter; for any man that 
has the poſſeſſion of land, although he has no deed to ſhew how (0) 
he got poſſeſſion of it, or how he is aſſignee, may rebut the de- 
mandant, and fo bar him, and defend his own policſhon. 


There- v7 4 


party 
ſſeiſin, 
4 col- 
to the 
> uſes, 
he col- 
ike ad- 
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Therefore, tenant by the curteſy, donee in tail who is in of 74. 24. 
another eſtate, an aſſignee by force of a warranty made to a man 

and his heirs, feoffee of a donee in tail, may rebut and bar the de- 
mandant by the warranty. 

If one enſeoffs another of an acre of ground with warranty, 1 1:9. 476. 
and his ifſue two ſons, and dies ſeiſed of another acre of land If he houid 
of the nature of borough Engliſh; in this caſe, although the Peres 
warranty deſcends upon the eldeſt ſon only, yet both the ſons may oniy, he 
he vouched; one as heir to the warranty, the other as heir to the could not 


4 have the 
land. fruit of his 


warranty, that is, a recovery in value, and he cannot vouch the youngeft ſon only, becauſe he is not heir 
3: common law, upon whom the warranty deſcends. 


So it is alſo of heirs in gavelkind, the eldeſt ſhall be vouched as 14. 1d. 
heir to the warranty, and the reſt in reſpect to the inheritance. | 

In like manner, the heir at the common law, the heir of the 74. ibid. 
part of the mother ſhall be vouched, or the heir at common law 
may be vouched alone at the election of the tenant, ; 

The heir likewiſe at common law ſhall be vouched with the heir 4. ;ts7, 
in borough Engliſh. 

The baſtard alſo ſhall be vouched with a mulier. 

If a man dies ſeiſed of certain lands in fee, having iſſue a ſon 13d. 
and a daughter by one venter, and a fon by another, and the eldeſt 
ſon enters, and dies, and the land deſcends to the ſiſter; in this 
caſe, the warranty deſcends on the ſon, and he may be vouched 
as heir, and the ſiſter alſo may be vouched as heir to the land. 

If two make a feoffment with warranty, and one of them dies, 1 Iaſt. 386. 
the ſurvivor ſhall not be charged alone with the warranty, but the 5 But, if 
heir of him that is dead ſhall be charged alſo. — 

bound in an obligation, the ſurvivor only ſhall be charged. 

Likewiſe, if two are bound to warrant land, and both of them 2 Rep. 14. 


die, the heirs of both of them ought to be vouched, and fhall be * 
equally charged. caſe, 

it the heir be vouched in the award of three ſeveral perſons, L. wig. 
tie one of them only ſhall not be charged, but they ſhall be 
charged equally, 

It a woman an heireſs of the diſſeiſor enfeoffs me with war- 1 laſt. 46;, 
ranty, and after ſhe is married to the diſſeiſee; in this caſe I may b. 
tube advantage of this warranty againſt the diſſeiſee, and rebut 
bim upon it, if he ſues me for the land. 
So, if the huſband and wife fue me for the land of the wife, 79. lid. 
and I have a warranty of a collateral anceſtor of the huſband's, 
which delcended to the huſband ; I may make uſe of this to bar 
the huſband and wife. : 


(O) When a Warranty ſhall be ſaid to be defeated, 
determined, ſuſpended, or avoided. 


\ THEN a warranty is made to a man upon an eſtate which he Lit. ſec. 
then had, if theeſtate be defeated, the warranty is defeated: 74" 


1 Inſt 337% | 
R 2 an A. and b. 


. 


. 
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and a warranty lineal or collateral may be defeated, determine 
or avoided in all or in part, and this is ſometimes by matter % 
law and ſometimes by matter in deed. 

Id. ibid. Tf an eſtate-tail, to which a warranty is annexed, be ſpent, the 
warranty is determined: or, if a man make a gift in tail with 
warranty, and the donee afterwards make a feoffment, and die 
without iſſue, the warranty is gone. 

14. ibid. So, if tenant in tail diſcontinue the tail, and the diſcontinuee 
be diſſeiſed, or make a feoffment on condition, and a collateral 
anceſtor of the iſſue releaſe to the diſſeiſor or feoffor on condition 
with warranty, and after the diſcontinuee enter upon the difſeiſor, 
or on the feoffee, for the condition broken, in this caſe the war. 
ranty made by the collateral anceſtor is gone. 


1 Inſt. 3922 Likewiſe, if a ſeignory be granted with warranty, and the te. 0 
- nancy eſcheat, ſo that the feignory is extinct, conſequently, the | 
warranty, which was annexed to it, is defeated, { 
1 Inſt. 384. If the father makes a feoffment to his eldeſt ſon, and, dieth, and 
cl = the warranty deſcends upon the ſon, the warranty is extinct. : 
had been enfeoffed with warranty to him and his heirs, the ſon, as has been ſhewn, might take z.. b 
vantage of the warranty made to his father. ; 
4 
Lite, foe. If tenant in tail makes a ſcoſfment to his uncle, and the unck 
743- Be- afterwards makes a feoffment in fee with warranty to another, 0 
cauſe the and after the feoffee of the uncle doth re-enſeoff the uncle again m 
uncle took 8 
back to him in fee, and after the uncle enfeoffeth a ſtranger in fee without 
as great an warranty, and dieth without iſſue, and the tenant in tail dieth, la 
e mom the warranty made to the firſt feoffee is hereby defeated. a 
is firſt feof- 
fee to whom the warranty was made, as the ſame feoffes had from him; and if the warranty ſou! 
ſtand, then the uncle would warrant to himſelf, which cannot be. * 
x Init. 390. 80, if the uncle makes the warranty to the feoffee, his hein 0 
and aſſigns, and takes back an eſtate in fee, and after enfeoffs an- 
other, yet the warranty is defeated, becauſe he cannot be aſlignee _ 
to himſelf. 5H 
14. ibid. But, if one makes a feofiment with warranty to the feoſſee, hi th 
- heirs and aſſigns, and the feoffee re-enfeoffs the feoſfor and li 5 
wife, or the feoffor and a ſtranger; in theſe caſes the warranty l 
not defeated, but continues ſtill. RY 
14. itid. So, if two make a feoffment with warranty to one, his hes the 
and aſhgns, and the feoſfee re-enfeoff one of the ſcoffors; in thi 
caſe the warranty is not gone. lat 
Lit, ſec. And if in the ſirſt caſe before put by Littleton, ſec. 743. tl! gui 
2. BEL feoffee makes an eſtate to his uncle in tail or for lite, ſaving ti [ 
Buritiz Teveriion, or a releale {or life, the remainder over, &c. in tl foot 
Gy caſe the warranty is only ſuſpended, of! 
os bath as great eſtate in the land of the feoffee to whom the warranty was made, as the ſeoſfer 31 oth 
himicif, G 
Litt. ſec. Alſo, if the uncle after ſuch feoffment with warranty, or releat a 
__ with warranty, be attainted or outlawed of felony ; hereby © wa 
a. 391. warranty is gone; and although he afterwards obtain his par 


yet che warranty is not revived. 


4 * 
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Alſo, if tenant in tail be diſſeiſed, and after make a releaſe to Lit. fee. 


o 
n the diſſeiſor with warranty in fee, and after the tenant in tail be 74%, 747- 
ker in attaint or outlawed of felony, and have iſſue and die, in this caſe. inſt. 39s 
the iſſue in tail may enter upon the diſſeiſor; for nothing makes 
_ the a diſcontinuance in this caſe but the warranty, and the warranty 
F with cannot deſcend to the iſſue in tail, becauſe the blood is corrupt 
nd de between him that made the warranty and the iffue ; and if tenant 
in tail ſhould obtain his pardon, the warranty, as has been ſaid, 
(tinuee would not revive. 
Late ral But, if tenant in tail at the time of his attainder had no iſſue, » 1nd. 392. 
dition, and after the obtaining of his pardon had iſſue, that iſſue would * 
iſſeiſor, be bound by the warranty. 
Le Wat If a partition be made by judgment upon a writ of partitione 6 Rep. 12. 
facienda, by force of the ſtatute of 31 H. 8. this does not defeat Monice's 
the te- the warranty, becauſe by writ they are compellable by the itatute TIN 
tly, the to make partition. 
But, it a feoffment with warranty be, made to two or more, II i:;. 
ech, and and they being joint tenants, afterwards, by deed make partition 
Ct, by this the warranty is determined; for though they were com- 
wt take . pellable by writ to make partition, yet ſince they have not purſued 
the ſtatute by making partition by writ, the warranty is gone. 
hank So, it there be two joint tenants, and one of them diffeiſes the 14. ibid. 
another, other, and he that diſſeiſes recover in an aſſize, and have judg- 
le again ment to hold in ſeveralty; hereby the warranty is determined. : 
withoat As warranties may be defeated and extinguiſhed by matter in 1Inſt. 3924 
il dieth, law, fo likewiſe they may be diſcharged or defeated by matter in b. 
deed: and this in three ſeveral ways. For— 
er dal If the party that has the warranty, Or the eſtate to which the Lit. ſec. 
| warranty is annexed. . releaſes to him that is bound to warrant all 748. 
1 warranties, or all covenants real, or all demands; by either of 
bt theſe releaſes the warranty is gone. 
£Olts an- 
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If one enfeoffs three with warranty to them and their heirs, 1 Inſt. 385. 
and one of them releaſes to one of the other two; hereby the 
warranty is gone for that part. But, if one of them releaſes to 
the other two; in this caſe the warranty is not gone, but conti- 
nucs, and they may vouch upon it. 

f tenant in tail enfeolls his uncle, who enfeoffs another in fee 1 Int. 350, 
with warranty, and the feoffee releaſes the warranty to his uncle; 
thereby the warranty is extinct. 

But, if a gift in tail be made with warranty, in this caſe a re- 14. hd. 
teale made by the tenant in tail of the warranty will not extin- 


mA" the 
0 430 i 
ſaving i 
£0 11 du 


guiſh it. 
If two make a feoffment in fee, and warrant the land to the 1 Inf. 393. 
teoffee and his heirs, and the feoffee releaſes the warranty to one 
ot the feoffors; this does not determine the warranty of the 
other as to the moiety, | 
90 if one enfeoffs two with warranty, and one of them releaſes 14. ibid: 
or relect fie warranty; this does not extinguiſh the warranty for the other 
1 molety, but it continues ſtill. 
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Alnſt. 385. 


1 Inſt. 393. 


1 Inſt. 390. 


Id. ibid. 


1 Inſt, 393. 
A. 


1d. ibid. 


14. ibid. 


IA. ibid. 


M. id. 


I. ibid. 


IA. ibid. 
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If one warrants land to two men and their heirs, and one of 
them makes a feoffment in fee; hereby the warranty is not deter. 
mined, but the other may vouch for his moiety. 

As warranties may be defeated in the whole, ſo they may be 
defeated as to part of the benefit that may be taken of the ſame; 


as, 


He who has a warranty may make a defeaſance not to take an 
benefit by way of voucher : in the like manner that he ſhall take 
no advantage by way of warrantia charte, or by way of rebutter, 

If the parties, between whom the warranty is, intermarry, here. 
by the warranty is ſuſpended during the coverture in ſome caſes, 

If tenant in tail makes a feoffment in fee with warranty, and 
diſſeiſes the diſcontinuee, and dies ſcifed ; this ſuſpends the war. 
ranty. 

In ſome ſpecial caſes there ſhall be no recoyzries in value upon 
one warranty ; as, | 

If a diſſeiſor gives lands to the huſband and wiſe, and to the 
heirs of the huſband, the huſband aliens in fee with warranty, 
and dies, the wife brings a chi in vita, tlie tehant vouches and re. 
covers in value, if after the death of the wife the difleiſce brings 
a præcipe agaiuſt the alience, he ſhall vouch and recover in value 
again, 

So it 1s, where the wife brings a writ of dower againſt the 
alienee, he ſhall recover in value again upon the fame warranty, 

And it is in the ſame manner if a man be ſeiſed of a rent by a 
defeaſible title, and releaſe to the tenant of the land all his right 
in the land, and warrant the land to him and his heirs ; if he be 
empleaded for the rent, he ſhall vouch and recover in value for 
the rent, and if he be empleaded for the land, he ſhall vouch and 
recover in value again for the land. 

But in theſe and the like caſes, the reaſon is in reſpec of the 
ſeveral eſtates recovered, but for one and the ſame eſtate he ſhall 
never recover but once in value; and though the land recovered 
in value be evicted, yet he ſhall never take benefit of the wat- 
ranty after. 

A warranty alſo may loſe its force by taking beneſit or making 
uſe thercof; for after a man has once taken advantage thereof in 
ſome caſes, he can make no further uſe of it. 

If in a præcipe the tenant vouches, and at the fequatur ſub ſu 
periculo, the tenant and the vouchee make default, whereupon the 
demandant has judgment againſt the tenant z and afterwards the 
demandant brings a ſcire facias againſt the tenant to have execu- 
tion; in this caſe the tenant may have a wwarrantia charte. 

And if in that caſe a ſtranger had brought a precipe againſt the 
tenant, the warranty laſt not its force; but, if the tenant had 
judgment to recover in value againſt the vouchee, he ſhould not 
vouch again by reaſon of that warranty, becauſe he had taken ad. 
vantage of the warranty, 
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We of 
eter. 
4 (P) How Warranties ſhall be expounded. 
ame ; T is a principle of law that all warranties in general are to be fa- | 
ook ] vourably conſtrued, becauſe they are part of men's aſſurances. | 
12 It is to be obſetved likewiſe, that in ſome caſes warranties in 4 Rep. 81. | 
1 law are not taken away by expreſs warranties; as, if a man leaſeth Noks's caſe, 
ns! for life, and farther bindeth himſelf and his heirs to warranty, 
he kere the expreſs warranty doth not take away the warranty in | 
we law; for if he in reverſion granteth over his reverſion, and the | 
En: lefſze attorneth, and afterwards is empleaded, he may vouch the | 
” grantee by the warranty in law, or he may vouch the leflor by | 
upon the expreſs warranty, | 
So likewiſe, if a man make a feoſfment in fee by the word dedi, 14. nid. | 
to the with an expreſs warranty in the deed, he may uſe the one or the , Inſt. 384. | 
RAN other at his election: and the warranty wrought by this word edi | 
4 is a ſpecial warranty, and extendeth to the heirs of the feoffee 
bring during the life of the donor only, But upon an exchange, the | 
* warranty extendech reciprocally to the heirs, and againſt the heirs 
of both parties; though the aſſignee ſhall not vouch by force of 
& the {uch warranties. ; 
ty. A partition wmplies a warranty in law. I. 1244. 
it by a 50, if a man make a gift in tail or a leaſe for life of land by 1 int: 3%. 
5 right deed or without deed, reſerving a rent, or of a rent-ſervice by b. 
1 deed, this is a warranty in law; and the donee or leſſee being 
ne th empleaded ſhall vouch and recover in value: and this warranty in 
An law extendeth not only againſt the donor or leſſor and his heirs, 
but alſo againſt his aſſignees of the reverſion ; and fo likewiſe the 
44 allignee of leſſee for life ſhall take the benefit of this warranty in 
law. 
7 mY When dower is aſſigned, there is a warranty in law included, 14. ibid. 
KI that the tenant in dower being empleaded, ſhall youch and recover 
in value a third part of the two parts whereof ſhe is dowable. 
making it a man of a full age and an infant make a feoffment in fee lat. 367. 
card in with warranty, this warranty is not void in part and good in part; b. 
but it is good for the whole againſt the man of full age, and void 
ſub ſo againſt the infant; for although the feoffment of an infant paſſing 
on the by livery of ſeiſin be voidable, yet his warranty, which taketh 
2 ettect only by deed, is merely void. B'S 
execu- If a man make a feoffment in fee, and bind his heirs to war- 1 Ina. 386. 
| ranty, this is void, becauſe the anceſtor himſelf was not bound: 
nſt the allo, if a man bind himſelf to warranty, and not his heirs, the 
ob tad heirs are not bound. | 
"tif act But a warranty in law may bind the heir, although it never E. 214. 
Lok bb bound the anceſtor. 


If a man for him and his heirs warrant lands unto another and 1 Reg. x. 
his heirs, this is a general warranty, becauſe it is not reſtrained Ls Buck- 
to any perſon certain. - - 

A warranty regularly doth extend to all things iſſuing oat of  laft. 388. 
the !aud ; that is to ſay, to warrant the land in ſuch plight and d. 
R 4 manner, 
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manner, as it was at in the hand of the feoffor, at the time of the 
feoffment with warranty, and the feoffee ſhall vouch, as of lands 
diſcharged of the rent, &'«. at the time of the feoffment made, 

If a woman that hath a rent-charge in ſee, intermarrieth with 
the tenant of the land, and a ſtranger releaſeth to the tenant of 
the land with warranty, he ſhall not take advantage of this war. 
ranty, either by voucher or avarrantia charte ; for the wife, if the 
huſband die, or the heir of the wife, living the huſband, cannot 
have an action for the rent upon a title before the warranty made; 
for if the heir of the wife bring an aſhze of mortd ancęſtor, this 
action is grounded after the warranty, whereunto, as has been 
ſaid, the warranty ſhall nct extend. 

So it is, if the grantee of the rent grant it to the tenant of the 
land upon condition, whic:: maketh a feoffment of the land with 
warranty, this warranty cannot extend to the rent; albeit the 
feoffment was made of the land difcharged of the rent, for if the 
condition be broken, and the grantor be entitled to an action, 
this mult of necellity be grounded after the warranty made. 

But in the caſe aforeſaid, when the woman, grantee of the rent, 
marrieth with the tenant, and the tenant maketh a feoffment in 
fee with warranty, and dieth ; in a cui in vita brought by the wife, 
(as in law ſhe may, ) the feoffee ſhall vouch as of lands diſcharged 
at the time of the warranty made, for that her title is paramount, 
So, if a tenant in tail of a rent-charge purchaſe the land, and 
make a feoffment with warranty, if the iſſue bring a formedon of 
the rent, the tenant ſhall vouch, 


Df Taſte. 


\ XK AS TE is the committing of any ſpoil or deſtruction in 
houſes, lands, &c. by tenants, to the damage of the heir, 
or of him in reverſion or remainder : whereupon the writ or action 


of waſte is brought for the recovery of the thing waſted, and 
damages for the waſte done. 


In order to ſtate the law relative to this head, we will conſider 
it under the following diviſtons: 


A) In what Subjects Waſte may be committed. 


(B) Of the ſeveral Kinds of Waſte, 
; (C) What 


ion in 
e heir, 
action 
d, and 


onſide: 


d. 


What 


Df Waſte. 


(C) What Acts ſhall be deemed Waſte: And 


herein, 


1. What ſhall be deemed Waſte in Lands. 
2. What ſhall be deemed Waſte in Trees and Woods. 


3- What ſhall be deemed Waſte in digging for Gravel, Mines, 
&c. 


4. What ſhall be deemed Waſte, in Gardens, Orchards, 
Fiſh-Ponds, Dove-Houſes, Parks, Oc. 


5. What ſhall be deemed Waſte with reſpect to Houſes, Sc. 
— And herein, 


Of what Things annexed to the Freehold, Waſte may be 


commutted, 
(D) What ſhall be deemed Waſte with reſpect to 
eccleſiaſtical Perſons. 
(E) What Waſte ſhall be deemed excuſable. 


(F) What Waſte ſhall be juſtifiable, by Reaſon of 
the Intereſt of the Party. 


(G) Who may bring an Action of Waſte. 


(EHI) Againſt whom the Action of Waſte may be 
8 800 Herein, 


. Againſt whom it may be brought for Waſte done by a 
je” >= 4994 


2. How far it lies againſt Executors, Sc. 
(J) At what Time an Action of Waſte ſhall be 
brought. 


(K) Of the Proceſs and Proceedings in Actions of 
Waſte: And herein, 


1, In what Caſes the Action ſhall be brought in the Tenet, 
2, In what Caſes it ſhall be brought in the Tenuit. 


(L) Of the Pleadings in Actions of Waſte. 


(M) Of the Judgment in Actions of Waſte, and 
what ſhall be recovered thereby. 


(N) In what Caſes in general Waſte may be re- 
{trained by Injunction in Equity: And herein, 


How 
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Df Ulaſte, 


How far it may be reſtrained in Equity, notwithſtanding the 
Words without Impeachment of Mate be contained in the 
Leaſe, &'c. | 


(O) What Relief may be given in Equity in Caſes 
of Waſte. 


(A) In what Subjects in general Waſte may be 
committed. 


This act HE ſtatute 52 HF. 3. c. 23. 5 2. ena&s, that farmers (a), during 


— their terms, ſhall nt make (6) waſle, ſale (c), nor exile of houſe, 


waſte done Woods, and men. 

by leſſee for life, or leſſee for years, and it is the firſt ſtatute that gave remedy in thoſe caſes: for the 
rule of the regiſter is, that there are five manner of writs for wake, wiz. two at the common law, az 
for waſte done by tenant in dower, or by the guardian; and three by ſtatute or ſpecial law, as againſt 
tenant for life, tenant for years, and tenant by the curteſy. 2 Inſt. 145. [299 · But this opinion of 
Lord Coke, that there was no remedy at common law for waſte, except againſt tenant by the curteſy, in 
dower, and a guardian, it ſhould ſeem is not well founded, Vide Eract. lib. 4. c. 18. 2 Reet 
Hiſt. Law, 73, 74+ 14%. note. ] 

This ſtatute is a penal law, and yet becauſe it is a remedial law it has been interpreted by equity. 
Arg. 10 Mod. 28 1. in caſe of Hammond v. Webb. 

(a) Here farmers do comprehend all ſuch as hold by leaſe for life or lives, or for years, by died ct 
without deed. 2 Inſt. 145 It has been reſolved likewiſe that it ſhould extend to ſtrange:s, 
Arg. 10 Mod. 28 1. in caſe of Hammond v. Webb. 

Although the regiſter ſays ſciend. that per ſlalatum de Marlebridge, cap. 23. data fuit guadam fre. 
bibitio waſli werſus tenentem annorum, which is true; yet the ſtatute extends to farmers for lite alſo, but 
this act extended not to tenant by the curteſy, for he is not a farmer; but if a leale be made for liſe or 
years, he is a farmer, though no rent be reſerved. 2 Inft. 145. 

() By theſe words they ate prohibited to ſuffer waſte, for it has been reſolved that this act extends w 
waſte omittendo, though the word is faciart, which literally imports active waſte. Arg. 10 Mod. 281. 
in caſe of Hammond v. Webb [(e) Note, the word ſal: is not ic the original act. Bracton, ſpeak- 
ing of the terms ra, d:ftirufion, ard exile, ſays, that the two firſt ſignified the ſame thing; but ex- 
ilium meant ſomething of a more enormous nature; as ſpoiling or felling houſes; proſtrating and ex- 
tirpating trees in an 0;chard or avenue, or about any houſe; all theſe were conſidered, ſays he, ad maximar 
deformitatema curiæ & copitalis nr ſſuagii, and as they either drove the inhabitants away, or tad a tendency fo 
to do, they were ca led exilium. Bract. lib. 4.c. 18. § 13. 1 Reeves's Hiſt. Law. 386.] 


(4) Houſes, Nor of any thing (d) belonging to the tenements that they have ts 
woods, and farm, 

men were 

before particularly named, and theſe words do comprehend lands and meadows belonging to the farm, 
2 Inſt. 146. 

Alſo, theſe general words have a further ſign'fication, and therefore, if there had been a farmer fer 
life or years, of a manor, and a tenancy had eſcheated, this tenancy ſo eſcheated did belong to the 
tenements that he held in farm, and theiefore this extended to it; and the leflor ſhall have a writ gene- 
rally, and ſuppolc a leaſe made of the lands eſcheated by the leſſor, and maintain it by the ſpecial matter. 
2 Init. 140. 


(e) This Untlefs they have ſpecial licence (e) by wuriting of covenant, mention 
Brant ought , * y ö 1. 
rere that they may do it 
deed, for all waſie tends to the difinheritance of the leſſor, and therefore no man can claim to be diſ- 
puniſhable of waite without deed. 2 Inf, 146. 

Likewiſe, this ſpecial grant is intended to be ab/pue impeticione vaſt, without impeachment of waſte, 
2 Inſt, 146. 


And this Which thing if they do, and theresf be convie, they ſhall yield full 
ab E - : 2 
2 jo damage, and ſhall be puniſhed by amerciament grievouſly, 
ſuch a prohibition of waſte upon this ſtatute as lay againſt a tenant in dower at the common law, and 
fngle damages were given by this Ratute againſt le ſſee for life, and leſſee for years, 2 Inſt. 146. But 
| U 


* 


es 


Df Maſte. 


But waſte may be committed not only in houſes and lands, but 
in gardens, orchards, timber-trees, dove. houſes, warrens, parks, 
fiſh-ponds, and other ſubjects of property, as will be ſhewn. 


(B) Of the ſeveral Kinds of Waſte. 


FPHERE are two kinds of waſte, viz. voluntary or actual, and 
negligent or permiſſive, Voluntary waſte may be done by pull- 
ing down or proſtrating houſes, or cutting down timber-trees : 
Negligent waſte may be by ſuffering houſes to be uncovered, 
whereby the ſpars or rafters, planches or other timber of the houſe 
are rotten. 

A. leaſed a houſe which was ruinous at the time of the demiſe : 
the leſſee obliged himſelf not to do or ſuffer any voluntary waſte, 
Sc. the houſe fell, and A. brought debt: it was adjudged, that 
it lies: for it is waſte, though the leſſee may excuſe himſelf upon 
the ſpecial matter, 


So, where A. leaſed a houſe and land for years by indenture, 
in which was a clauſe, that if the leſſee happens to do any waſte, 
the Vr may re-enter. The leſſee ſuffered the houſe to fall for want 
ef covering and repairing. Though the words were {to do any 
waſte) yet Dyer and Walſh inclined that leſſor might re-enter, be- 
cauſe ſuch waſte is punithable by the ſtatute of Gloucęſter, and the 
words (any waſte) 1s general and indifferent to either of the two 
kinds of <vafte, viz. voluntary or negligent, & e. 


1 Inſt. 53. a. 


I Inſt. 53. 2. 


Dy. 38. 
pl. 35 
Ow. 92. 
Glover v. 
Pipe, and 2 
difference 


was taken between an action of waſte, and debt on an obligation. 


Dy. 281. 
pl. 21. Of 
this opinion 
likewiſe is 
Lord Coke 
in his com- 
ment on 

the ſtatute 
of Marle- 
bridge, 
where he 


ſay:—That to do or make waſte, in legal underſtanding, includes negligent as well as voluntary waſte. 


2 Inſt. 145. 


(C) What Ads ſhall be deemed Waſte. 


* has been laid down as a general principle, that the law will 
not allow that to be waſte, which is not any way prejudicial 
to the inheritance: nevertheleſs, 

It has been held, that a leſſee or tenant cannot change the na- 
ture of the thing demiſed; though, in ſome caſes, the alteration 
may be for the greater profit of the leſſor. Thus 

If a leflee converts a corn- mill into a fulling- mill, it is waſte 
although the converſion be for the leſſor's advantage. 


Het. 3%. 
Batret v. 
Barret. 


Cro. Ja, 182. 
Ci vit. Lon- 


don v. Greyme. 


Alſo, converting a brewhouſe of 120 J. per annum into other 1 Lev. 309. 
houſes let for 200/. a year, is waſte; becauſe of the alteration of 2 = 


the nature of the thing, and of the evidence. 
We will now conſider what ſhall be deemed waſle with reſpect 
to particular ſubjects of property. And, 


1. What Acts ſhall be deemed Waſte in Lands. 


If the tenant converts arable into wood, or ? converſo, it is waſte; 
for it not only changes the courſe of huſbandry, but alſo the proof 
ol evidence. 


8 But, 


Hobart's 
Rep. Caſe, 


299. P. 230 
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_ Df Taſte, 


2 Roll. Abr. But, if a leſſee ſuffers arable land to lie freſh, and not manured, 

814. - fo that the land grows full of thorns, c. this is not waſte, but 
ill huſbandry, 

1 Inſt. 53. b. Likewiſe, the converſion of meadow into arable is waſte; for 
it not only changes the courſe of huſbandry, but the proof of his 
evidence. 

2 Roll. abr. But, if meadow be ſometimes arable, and ſometimes meadow, 


815. Some — | 1 7 . 5 
fav, that and ſometimes paſture, there, the ploughing of it is not waſte, 


ploughing muſt be prohibited by covenant to pay ſo much an acre, for that an abſolute reſtraint from 
ploughing is void. 


2 Le. 174. Neither is the diviſion of a great meadow into many parcels 

pl. 20. by the making of ditches waſte; for the meadows may be better 
for it, and it 1s for the profit and eaſe of the occupiers. 

1d. ibid. Likewiſe, converting a meadow into a hop garden, is not waſte; 

for it is employed to a greater profit, and it may be meadow 

again. Per Windham and Rhodes, J., but Periam, J. ſaid, though 
it be a greater profit, yet it is alſo with greater labour and charges. 

Id. ibid. But converting a meadow into an orchard, is vaſte, though it 
be to the greater proſit of the occupier. Per Periam. 

2 Roll. Abr. If a leſſee plough the land ſtored with comes, this is not waſte; 


215. unleſs it be a warren by charter or preſcription. 

Id. ibid. So, if a leſſee of land deſtroys the coney-boroughs in the land, 
— it not being a free warren by charter or preſeription, it ſèems, it 
Moyle. is not waſte; for a man can have no property in them, but only 


a poſſeſſion. 5 

3 Lat. 53. b. It is walle to ſuffer a wall of the ſea to be in decay, ſo as by 
the flowing and reflowing of the fea the meadow or marſh is 
ſurrounded, whereby the ſame becomes unprofitable. But, if it 
be ſurrounded ſuddenly by the rage and violence of the ſea, occa- 
ſioncd by wind, témpeſt, or the like, without any default in the 
tenant, this is not walte, - Yet, if the tenant repair not the 
banks or walls againſt rivers or other waters, whereby the mea- 
dows or marthes be ſurrounded and become ruſhy and unprofitable, 
this is waſte, 

2 Roll. Abr. So, 2 fortior;, if arable land be ſurrounded by ſuch default; 


$16. for the ſurrounding waſhes the marle and other manurance from 
the land. | 


2. What Acts ſhall be deemed Waſte in Trees and Woods. 


5 Rep. 12. Prees are parcel of the inheritance, and therefore if leſſee aſ- 
wen ſigneth his term, and excepts the timber- trees, it is void; for he 
cannot except that which doth not belong to him by law. 

21 Rep. 48. The leſſor, after he has made a leaſe for life or years, may by 

woes dred grant the trees, or reaſonable eſtovers out of them, to an- 

TOM other and his heirs; and the ſame ſhall take effect after the death 
of the leſſee. But ſuch a gift to a ſtranger is void during the 
eſtate for life, becauſe of the particular prejudice which might be 

done to the Jeſice. 


The 


Df Malte. | 253 


The leſſee hath but a particular intereſt in the trees, but the ge- 11 Rep. 48. 
neral intereſt of the trees doth remain in the leſſor: for the leflee Liford's 
ſhall have the waſte and fruit of the trees, and the ſhadow for his * 
cattle, c. but the intereſt of rhe body of the tree is in the leſſor, 
as parcel of his inheritance. Therefore, 

If trees are overthrown, by the lefſee or any other, or by 17 Rep. 81. 
wind or tempeſt, or by any other means disjointed from the in- Bowles's 
heritance, the leſſor ſhall have them in reſpect of his general _ 
ownerſhip. | 

With reſpect to timber trees, ſuch as oak, aſh, and elm, (which 1 Inf. f. 4 
are timber trees in all places,) waſte may be committed in them, 54. b. 
either by cutting them down, or topping them, or doing any act 
whereby the timber may decay. Alſo, in countries where timber 
is ſcant, and beeches or the like are converted to building for the 
habitation of man, they are alſo accounted timber. Thus, 

Waſte may be committed in the cutting of beeches in Bucking- 2 Roll. Abr. 
hamſbire, becauſe there, by the cuſtom of the country, they are 814. 
the beſt timber. 

So, waſte may be committed in the cutting of birches in I ibid. 
Berkſhire, becauſe they are the principal trees there for the moſt 

art. 
F If the tenant cut down timber- trees, or ſuch as are accounted 1 Inſt. 53. a 
timber, as is aforeſaid, this is waſte; and if he ſuffer the young 
germins to be deſtroyed, this is deſtruction. So it is, if the tenant 

cut down underwood, (as he may by law,) yet, if he ſuffer the 
young germins to be deſtroyed, or, if he ſtub up the ſame, this is 
deſtruction. 

If a leſſee or his ſervants ſuſfer a wood to be open, by which 2 Roll. Abr. 
beaſts enter and eat the germins, though they grow again, yet it is 55: 
waſte ; for after ſuch eating they never will be great trees, but 
ſhrubs. 

If a termor cuts down underwood of hazel, willows, maple, or 2 Roll. Abr. 


oak, which is ſeaſonable, it is not waſte. 817. If uſy- 
ally cut and 


ſold every ten years, it is no waſte : but if he dig them up by the roots, or ſuffer the germins to be bit- 
ten with cattle after they are felled, fo as they will not grow again, the ſame is a deſttuction of the in- 
heritance, and waſte lies for it. And mowing the ſtocks with a wood ſeyche is a malicious waſte ; and 
cn'inual mowing and biting is deſtruct on. Godb. 21. pl. 298. Sir John Gage v. Smith, 


If aſhes are ſeaſonable wood to cut from ten years to ten years, 12. ibid. 
it is not waſte to cut them down for houſe bote. 

But, if the aſhes are groſs of the age of nine years, and able for 14. ibid. 
great timber, it is waſte to cut them down. 

If oaks are ſeaſonable, and have been uſed to be cut always at 14. ibid. 
the age of twenty years, it is not waſte to cut them down at ſuch 
age, or under; for in ſome countries, where there is great plenty, 
oaks of ſuch age are but ſcaſonable wood, 

But after the age of twenty years, oaks cannot be ſaid to 74 Ai. 
be wood ſeaſonable, and therefore it ſhall be waſte to cut them 
COW! 

Cutting down willows, beech, birch, aſp, maple, or the like, 11nt. 53. a. 
ſanding in the defence and ſafeguard of the houſe, is deſtruction. 


It 


254 Ot Taſte, 


If there be a quickſet fence of white thorn, if the tenant Rub it 
up, or ſuffer it to be deſtroyed, this is alſo deſtruction. And fot 
all theſe and the like deſtructions, an action of waſte lieth. 

Godb. 4. The cutting of horn-beams, hazels, willows, ſallows, though of 

N 6. forty years growth, is no waſte, becauſe theſe trees would never 
be timber. Per Meade, ]. | 

7 Rep. 15. If the leſſee covenant, that he will leave the wood at the end of 


Englefield's the term as he found it; if the leſſee cut down the trees, the 


5 Rep. 21. leſſor ſhall preſently have an action of covenant : for it is not 

Mayne's poſſible for him to leave the trees at the end of the term. So that 

. the impoſſibility of performing the covenant ſhall give a preſent 
action on a future covenant. But it is otherwiſe in the caſe of a 
houſe ; for there, though the leſſee commit waſte, yet he may re- 
pair the waſte done, before the term expires. 


TInft. 53.b The cutting of trees is juſtifiable for houſe-bote, hay»bote, plough. 


Hubart's 
Rep.C. 256, Bote, and fire-bote, 


Br. Waſte, 130. By the common law the leſſee ſhall have them, though the deed does not expreſs it; 
but if he takes more than is neceſſary, he ſhall be puniſhed in waſte. Br, Waſte, pl. 140.——A termor 
may take woud for them, becauſe they belong to him of common right. F. N. B. 59. (N) And ibid. 
in Ss new notes there (i) fays, he may take oaks, elms, aſh, &c. tor repairs of the houſe, and under- 
wood, &c. for incloſures and firing. Covenant by leſſor that leſſee ſhall have houſe- bote, hay-bote, 
an! fire-bote, without committing any walte, on pain of forſeiting the leaſe, is no more than what the 
law appoints, and therefore the covenant is vain, Cro. E. 604. pl. 18. Archdeacun-w, Jennor. 

It leſſee juſtifies, in waſte ſor cutting oaks for fire-bote, he muſt ſurmiſe that there was no underw:ed 
up the land: fo, it ſeems, where he takes aſh, or other trees which are timber. Br. Waſte, pl. 89. 
_ by the beſt opinion, oak and ofp under the age of ſixteen years, may be cut for fire. bote. 
Ibid. 

Leſſee for life or years, by the common law, cannot take fuel but of buſbes and ſmall word, and not of 
timber-trees : but, if leſſor in the leaſe grants fire-bote-expreſsly, then, it leſſee cannot have ſufficient 
fuel as above, Sc. he may take great trees. 3 Le. 15. Anon. ; 


1 laſt. 53. b. The tenant may take /u//icient wood to repair the walls, pales, 


” __ * fences, hedges, and ditches as he found them; but he cannot make 


cutting new, 

trees, the defendant juſtifies, Sc. that they were 70 make a fence wwith pale: And by Hubard, it was 
good, wwitbout ſhearing that the fence wwas made of pale, &c. and nw in decay. Noy, 23. Jenkins v. 
Jenkins. 

1 Inſt. 53. Cutting dead wood is no waſte. 


I. ibid. But converting trees into coals for fuel, where there is ſufficient 
dead wood, is waſte. 


3. What ſhall be deemed Waſte, in digging for Gravel, Mines, Cc. 


xInft.c3.b If the tenant digs for gravel, lime, clay, brick-earth, or ſtone hid 

_—_ ui in the ground, or for mines of metal or coal, or the like, not being 
I . 7 

8 open at the time of the leaſe, it is waſte. 

tion. See en, 5. What ſpall be deemed <vaſie wwitl riſpcct to uſes. 


xInft.c4.b If a man hath land in which there is a mine of coals, or the 
like, and maketh a leaſe of the land (without mentioning any 
mines) for life or for years, the leſſce for ſuch mines as were open 
at the time of the leaſe made, may dig and take the profits 
thereof, But he cannot dig for any new mine that was not 
open at the time of the leaſe made, for that would be adjudged 
Waltc. 


Likewiſe, 


tl 


oY 


wm 


Likewiſe, if there be open mines in the land, and the owner II. . 
leaſe it to another, with the mines in it, he may dig in the open 
mines, but not in the cloſe mines: but otherwiſe it would be, if 
there was not any open mine there ; for then the leſſee might dig 
ſor mines, otherwiſe the grant would take no effect. 


If a leſſee digs ſlate- ſtone out of the land, it is waſte. And, » Rell. Abu 
Io. 
Digging for ſtones, unleſs in an ancient quarry, is waſte, though ow. 66. 


the leſſee fill it up again. Moyle 90 
5 ; oyle. 
Likewiſe, if he have a leaſe of land, in which there was a coal- ; Rep. 1a. 


mine, but not open at the time of the leaſe; if the leſſee open it, 3. b. San- 
and aſſign his intereſt, it is {till waſte in the aſſignee. But, where ders cafe. 
the leaſe is of lands, and all mines in it, there, the leſſee may dig 
in it. 

But, if leſſee of land, with mines of coals, iron, and ſtone, digs 2 Roll. Abr. 
of the coals, iron, and ſtones, ſo much as is neceſſary for him to 816. 
uſe without ſelling, it is not waſte. 

If a leſſee digs the earth, and carries it out of the land, action of 14. ibid. 
waſte lies. 

If a leſſee digs for gravel or clay, for reparation of the houſe, not 1 Lat. 53. b. 
being open at the time of the leaſe, it is not waſte 3 any more than 
the cutting of trees for reparation, | 


4. What ſhall be deemed Waſte in Gardens, Orchards, Fiſh-Ponds, 
Dove-Houſes, Parks, &c. 


If the tenant cut down or deſtroy any fruit- trees, growing in the 1 Inſt. 53.4. 
garden or orchard, it is waſte: but, if ſuch trees grow upon any 
of the ground which the tenant holdeth out of the garden or or- 
chard, it is no waſte. 
Breaking a hedge alſo is not waſte. Id. itid. 
Likewiſe, deſtruction of ſaffron heads in a garden, is not waſte. Br. Waſte, 
pl. 143+ cites 10 H. 7. c. 2. 


It the tenant of a dove-houſe, warren, park, vivary, eſtangues, 1 Inſt. 54. a. 
or ſuch like, takes ſo many, that ſo much ſtore is not left as he Hb. Rep. 
. . 8 C. 296. 
tound at the time of the demiſe, it is waſte, 

Likewiſe, if the leſſee of a pigeon-houſe ſtops the holes, that the x 1aſ. 53. a. 
pigeons cannot build, it 1s waſte, 

50 likewiſe, ſuffering the pales of a park to decay, whereby the 74: ivid. 
deer are diſperſed, is waſte. 

Alſo, if the lefſee of a hop-ground plough it up and ſow grain Ow. 66. 
there, it is waſte, Nee Ys 

Moyle. 


The breaking of a weare is waſte, and ſo of the banks of a fiſh- Id. ibid. 
fend, ſo that the water and fiſh run out. 


5. What ſhall be deemed Waſte with reſpect to Houſes. 


Waſte may be done in houſes, by pulling them down or. pro- x 1nf. 53. 4. 
ſtrating them, or by ſuſtering the ſame to be uncovered, whercby 
the ſpars or rafters, planches or other timber of the houſe are 
rotten, 


2 Default 


Df Waſte. 


Default of coverture of an houſe is walle, though the timber be 
ſtanding, 

But, if the houſe be uncovered, when the tenant cometh in, it 
is no waſte in the tenant to ſuffer the ſame to fall down. 

Though there be no timber growing upon the ground, yet the 
tenant at his peril muſt keep the houtes from waſting. 


256 
2 Roll. Abr. 
815. 


1 Inſt. 53. a. 


1 Iaſt. 53.27 


2 Roll. Abr. If a leſſec raſes the houſe, and builds a ne- houſe, if it be not 
815- But, ſo long and wide as the other, it is waſte. 
it the old 


houſe falls by being ruinous, and the leſſee builds a new one, it needs not be ſo long and wide as the 914 
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one. Br. Waſte, pl. 93. 


1 Inſt. 53. 2. 


2 Roll. Abr. 
$35. 


1 Inſt. 63. a. 


So, if he rebuilds it more large that it was before, it is waſte; 
for it will be more charge for the leſſor to repair it. 

But, if a leſſee of land makes a new houſe upon the land where 
there was not any before, this is not waſte ; for it is for the benefit 
of the leflor. But, according to Lord Coke, 

If the tenant build a new houſe, it is waſte ; and if he ſuffer it 


—_ Coke to be waſted, it is a new waſte.— Vet, if the houſe be proſtrated by 
: 1 * . * 0 

lere to be enemies or the like without a default of the tenant, or were ruin- 
underſtood ous at his coming in, and fall down, the tenant may build the 


of building 
a new houſe 


ſame again with ſuch materials as remain and with the other 
timber, which he may take growing on the ground for his habita- 


in the room ** Fe 
of one of tion; but he muſt not make the houſe larger than it was. 
which was 


before on the premiſes; and thus Rolle and he may be reconciled, 


1 Iaſt. 53. a. If the houſe be uncovered by tempeſt, the tenant muſt in con- 
ventent time repair it. N 

2 Roll. Abr. If a leſſee fling down a wall between a parlour and a chamber, 

815. by which he makes a parlour more large, it is waſte; becauſe it 
cannot be intended for the benefit of the leſſor, nor is it in the 
power of the leſſee to tranſpoſe the houſe. 

Br. Waſte, 90, if he pull down a partition between chamber and chamber, 

143. it is waſte.— Or, 

2 Roll. Abr. If a leſſee pull down a hall or parlour, and make a ſtable of it, 

845. it is waſte. 

I. ilid. If a leſſee pull down a garret over head, and make it all one and 
the ſame thing, it is waſte. 

I. ibid. If a leſſee permit a chamber fore in decaſit pro defects plauſra- 
tionis, per quod graſſum maheremium devenit putridum, & camera ia 
turpifſma & frædiſſima devenit, action of walle lies for it. 

. iid. So, if a lefſee permit the walls to be in decay for default 
of daubing, per quod maheremium devenit putridum, action of wal 
lies. 

- +" De breaking cf a pale or of a wall uncovered, is not waſte. 

Id. ibid. But the brealing of a wall covered with thatch, and of a pale *f 


1 Inſt. 53. b. 


But by the 
6 Anne, c. 


timber covered, is Walte. 
Burning the houſe by negligence or miſchance is waſte. 


31. no action is to be praſecat d again any perſon in whole houſe or chamber 205 fire 356 
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If the tenant do or ſuffer waſte to be done in houſes, yet, if he 1 1a&. 53. a, 
repair them before any action brought, there lieth no action of 


waſte againſt him: but he cannot plead, quod non fecit vaſium, but 


the ſpecial matter. 


6. Of what Things annexed to the Freehold Waſte may be com- 
mitted, 


The removing of a poſt in a houſe, is waſte. 4x. 3: 6, 
poſts, 
Oe, fixed in the land, and not to the walls by termor, and taken off-within his term, waſte does not 
lie, for the houſe is not impaired by it. Per Kingſmill, J. and Grevill, Serjt. Quod non negatur. Br. 
Waſte, pl. 104. 


So, the removing of a door. Id. ibid; 


1 Inſt. 53. 
In waſte of taking away doors, the leſſee pleaded, that he erected them, and the court took a difference 


between outer doors and inner doors. Per 3 J. Leſſee may take away the inner doors within the term, 
but not the outer doors. Mo. 177. pl. 315. Cooke's caſe, alias Cook v. Humphrey. | 
So, the removing of a wendow. 42 E. 3. 6. 
It is Waſtes 

though the glaſs window be glazed by the tenant himſelf. 1 Inſt. 53. a. 


The digging up a furnace annexed to the franktenement, and — Waſte, 


ſelling it, is waſte. * * 


annexed by the tenant himſelf. 1 Inſt. 53. a. The difference is between a furnace fixed to the middle 


or to the wall of the houſe; in the firſt caſe the leſſee make take it away, but not in the laſt. Per 
Dyer and Owen, J. Ow. 71. in caſe of Day v. Auſtin. 

A furnace fixed in medio demũs is but a chattel, and removeable ; but otherwiſe, if fixed to the walls, 
Per Walmſley. Said to have been agreed in Dyer's time, Cro. E. 374. in caſe of. Day v. Eiſbich. So 


of dyer's fat fixed to the walls, adjudged not removeable on an attachment. Cro. E. 374 pl. 24« 
Day v. Biſbich. 


The removing of a bench is waſte, though annexed by the te- Br. Waſte, 


nant himſelf. pl. 143. 
1 Inſt. 53. a. 
If wainſcot annexed to the houſe be taken away, it is waſte. I ibid. 


Though an- 
nexed by the tenant himſelf, Id. ibid. If fixed to a wall, it is waſte, Per Anderſon, Cro. E. 374. 


in caſe of Day v. Biſbich. Wainſcot annexed by the leſſor or leſſee, is parcel of the houſe, and whether 
dy great or little nails, ſcrews, or irons, put through the poſt or walls of the houſe, is all one: but, if by 
any way whatever it be fixed to the poſt or walls of the houſe, it is waſte for leſſee to remove them ; 
and ſhall paſs by grant of the houſe in the ſame manner as the cieling and plaſtering, 4 Rep. 64. cites 
it as reſolved, Mich. 41 & 42. Eliz, C. B. by the whole court, in caſe of Warner v. Fleetwood, But 


fer Dodderidge, J. Wainſcot may as well be removed by a leſſee as arras hangings. Roll. 216, in 
Bridgman's caſe. 


Of tables dormant and fixed in the land, and not to the walls by Br. Waſte, 
termor, and taken off within his term, waſte does not lie; for the =: ng 
houſe is not impaired by it. Per Kingſmill, J. and Grevil, Serjt. mant fred 


cannot de removed, and if they are, it is waſte. Per Anderſon, C. J. Cro. 374. pl. 24. E. in caſe 
of Day v. Biſbich. 


Beating down a wooden wall, or ſuffering a brick wall to fall, is Dy. 108. b. 


do waſte, unleſs it be expreſsly alleged, that the walls were coped pl * _ 
or covered. ; ? of Bedfor 
ered v. Smith. So of a mud wall, is waſte, Br. Waſte, pl. 143, 


I! waſte be aſſigned in pulling up a plank floor and mangers of 7. iti. 
a table, plaintiff muſt ſhew that the ſame were fixed. 
Ver. VII. 8 | If 
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Mo. 178. 
Cokes 
caſe, 


Cro. Elis. 
329. Pyot 
v. Lady S:. 
John. 


2 Bulftr. 113. 


Id. ibid. 
And held, 


that it is within the intention of the covenant for repairing edifices, buildings, and it d qua 


. building. 


Ow. 43; 
Stickleborne 
v. Hatch- 
man. If by 
not ſcouring 
a ditch or 
meat the 


groundſels of the houſe ate putrified, waſte ſhall be aTigned in domibus pro non ſcourando. Id. ibid. 


Ex parte 
Quincy, 

1 Atk. 477+ 
Le. Dudley 
v. Ld. Ward, 
Ambl. 113. 
Bull. N. P. 
34 S. P. 
Poole's caſe, 
x Salk. 368. 
Lawton v. 
Lawton, 

3 Atk. 13. 


Ne 3 Atk. kind ariſes, the rule ſhall ſtill hold in favour of the heir, ſeems 
76. by San- fully eſtabliſhed by the deciſion of the Court of King's Bench in 


ders, note. 


2 Lev. 268. 


Jones v. 
Hall, - 


Df Waſte, 


If leſſee erects a partition, he cannot break it down without - 
being liable to an action of waſte, for he has joined it to the frank- 
tenement. | 

Shelves are parcel of the houſe, and not to be taken away ; and 
though it is not ſhewed that the ſhelves were fixed, it ought to be 
intended that they were fixed. Per Coke, Ch. J. 


Pavement is a ſtructure, for they uſe lime to finiſh it. 


If the tenant ſuffers the groundſels to waſte in his default 
of defence or removing the water from off them, or of dirt 
or dung or other nuiſance which lies or hangs upon them, the te- 
nant ſhall be charged, for he is bound to keep them in as good caſe 
as he took them. 


[The rule which ſeems pretty clearly eſtabl iſhed by the 
above caſes, that whatever is annexed to the freehold, becomes 
part of it, and cannot be removed without doing waſte, has been 
relaxed in later times, upon motives of publick policy, as between 
two deſcriptions of perſons, that is, landlord and tenant, and te- 
nant for life or in tail, and the remainder-man or reverſioner. As 
between landlord and tenant, it is now admitted, that the latter 
may, during the term, take away all ſuch chimney-pieces, wainſect, 
Sc., and all ſuch things neceſſary for trade, as brewing veſſels, 
coppers, fire-engines, cyder-mills, &c. as he has himſelf put up or 
erected. We have ſaid during the term, for if he remove them 
after the term, he will be a treſpaſſer. And as between tenant for 
life or in tail, and the remainder- man or reverſioner, it is alſo ad- 
mitted, that the former may remove fire engines, cyder-mills, 
coppers, &c. which he has erected, and thereby not only enjoys 
the profits of the eſtate, but likewiſe carries on a ſpecies of trade, 
And if he does not remove them in his lifetime, they go to his per- 
ſonal repreſentatives. But as between heir and executor the old 
rule of law ſeems ſtil! to hold; for though in an action of trover 
by an executor againſt an heir for a cyder-mill tried at Worceſter 
before Lord C. B. Comyns, his Lordſhip was of opinion, that it was 
perſonal eſtate, and directed the jury to find for the executor; yet 
Lord Mansfield has obſerved, that that caſe in all probability 
turned upon a cuſtom : and that where no circumſtance of that 


Lawton v. Lawton, Eaſter 22 G. 3. 
(D) What ſhall be deemed Waſte, with reſpect to 


eccleſiaſtical Perſons. 


ITH reſpect to eccleſiaſtical perſons, it has been held, that 
an action on the caſe will lie for dilapidations, And, 
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Ot latte. 259 


It has been ſaid that dilapidation of eccleſiaſtical places, houſes, 3 Inſt. 204. 
and buildings, is a good cauſe of deprivation. | 
If a biſhop cut and ſell the trees of the biſhoprick, for this a 


waſte, a prohivition all be granted, commanding him to ceaſe doing Bishop of 
fach waſte. Reſolved in parliament. Durham's caſe. 


So, if a parſon or vicar waſte the trees of his parſonage or * 49 · 
vicarage, a prohibition ſhall be granted; for it is the dowry of the a The 
church. patron may have the prohibitions 


So, if a prebendary waſte the trees of his prebend, the patron 
may have a prohibition. Between Ackland and Atwell, prohibi- 


tion granted by the Lord Coventry, Lord Keeper, for the prebend 
of Catton in Devon. 


It has been holden, that if a biſhop, parſon, or other ecclgſaſtical Godb. 259. 
perſon, cut' down trees upon the lands, unleſ it be for reparation of Ls 
their eccleſiaſtical houſes, and do or ſuffer to be done any dilapi- Biſhop's 
dations, they may be puniſhed for the ſame in the eccleſiaſtical caſe. 
court, and a prohibition will not lie in the caſe; and that the 
ſame is a good cauſe of deprivation of them of their eccleſiaſtical 
livings and dignities. But yet for ſuch waſte done, they may be alſo 
puniſhed by the common lau, if the party will ſue there. 

On a motion for prohibition, the ſuggeſtion appeared to be, that Lev. 107. 


the parſon had digged and found lead mines in his glebe, and had felled C-unels.of 


; k : » oy” Rutland's 
timber; and it was inſiſted that this was waſte, and prohibitable cate. 


by 35 E. 1. De non preſternend arbores, &. But per cur. lt lies not 
for mines; for then mines in glebe- land can never be opened. 


(E) What Waſte ſhall be deemed excuſable. 


1. may be obſerved in general, that waſte which enſues from the 1 Iaſt. 53. a. 
act of God is excuſable. Thus, 


If a houſe falls by tempeſt, the teuant ſhall be excuſed in action Bur, if it be 
of nate. : uncovered by 
tempeſt, and 

ind there, if the tenant has ſufficient time to repair it, and does not, the leſſor, if the leaſe be made on con- 
don of 1e-entry for walle, may re-enter, but not immediately upon the tempeſt ; for it is no waſte till 
the tenant ſuffers it to be fo long unrepaired, that the timber be rotted; per Hull; and then it is waſte. 


„„ i ; i ö 
b.. Conditions, pl. 45. —- If he juffer it to continue unrepaired, fo that at laſt the bauſe is caſt down by 4 
egg id is walle, Mo. 62. pl. 173. | 


Likewiſe, if a houſe be abated by lightning, or thrown down by Inf. 33. as 
a great wind, it is not waſte. 


So, if apple trees be torn up by a great wind, if leſſce aſter- Br Waſte, 
wards cut them, it is not waſte. ph. 39+ 


If the banks be well repaired by the leſſce, and the water not- 2 Rell. Abr. 


withſtanding ſubvert them, and ſurround his meadow, by which "66 


5 5 20 fl. 6. c. i. 
t is become ruſhy, it is not waſte. d. Leſſee for 


—_ c enarted, upon a penalty of 10 J. to repair the banks of a river. They were afterwards broken 

aon by 2 ſudden outrageous fled, Fi'zherbert and Shelly held, that he is excuſed the penalty, becauſe it 

Dy * of "wy but he is bound by his covenant to repair it, which he muſt do in convenient times 
33. a. pl. 10, 11. 

. It banks en the River Trent are wnrepaired, it is waſte ; per all the juſtices; becauſe the Trent is not 

: | nolent, but that the leſſee by his poticy and induſtry may well enough preſerve the banks, and make 

de water to tun Within its bounds ; but the violence of the fea is ſuch, that it canno: be reſtrained by 


52 any 


* 


460 


Br. Done, 
Ac. pl. 13. 


Caſ. temp. 
Talb. 16. 
Glenorchy 
v. Boſville. 
And h's 


an injunc- 


lordſhip ſaid, 


Of Taſte, 


: * 
any policy, and therefore it is no waſte if that by tempeſtuouſneſs breaks the walls and furrounds the 
tand, Mo. 69. pl, 187. Griffith's caſe. 


The leſſor cannot give trees during the tenant's leaſe. But, if 
he grants them to a ſtranger, and commands the tenant to cut and 
deliver them, who does it, this ſhall excuſe him in an action of 
waſte. And yet the tenant was not bound by law to obey and 
execute this command. 


(F) What Waſte ſhall be deemed juſtifiable, by 
reaſon of the Intereſt' of the Party. 


"TENANT in tail may commit waſte in houſes as well as in all 

other parts of the eſtate, notwithſtanding any reſtraint to the 
contrary, and no inſtance can be ſhewn where a tenant in tail has 
been reſtrained from committing waſte by injunCtion of the court 
of Chancery. | 


* 


tion was refuſed, in Mr. Saville's caſe of Yorkſhire, who being an infant, and tenant in tail in poſſeſſion, 
and in a very bad ſtate of health, and not likely to live to full age, cut down by his guardian a great 
quantity of timber, juſt before his death, to a very great value; the remainder-man applied here for an 
injunRion to reſtrain him, but could not prevail, bid. 


2 Lee 121. If tenant in tail grants all his eſtate, his grantee is diſpuniſh- 
Pl.173- able of waſte: ſo, ſuch grantees grantee is alſo diſpuniſhable, 
Anon. & 8 

Per Clerk, J. 


Lands were 
given to A. 
and B. and 
the heirs of 
tbeir tauo 
bodies. A. 


If a man deviſes land to tuo in tail, and after the one deviſce die; 
quithout iſſue, by which the reverſion in fee of one moiety reverts to 
the heir of the donor, but the other deviſee is tenant for life of the 
whole, and after he commits waſte; action of waſte lies againſt him 


Aide by the heir of the donor for the one moiety. 


Me, and the remainder of the half reverted to the donor. He brought waſte againſt B. of houfes and 
lands to him demiſed, and agreed that the writ was good : but it was queſtioned, if the count ſhall be 
general, or of a half only, notwithſtanding that both were tenants in common of the reverfion, 


ſuch tenant 
ſhall not 
have the 


* 4 . 
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2 Brownl. 133. Mallet v. Mallet. 


11 te. But action of waſte does not lie againſt zenant in tail after poſi- 
As WIS v. 
Bowles. But 


bility, for the greatneſs of the eſtate of inheritance which was once 
in him; and aiſo, as ſome fay, becauſe the eſtate was not within 
the latute at the creation. 


trees, &c. which he cuts. 4 Rep. 63. Herlakenden's caſe. ==— And ſuch tenant may be reſtrained in 


3 Inſt, 28. b. 


If lands are given to the huſband and wife, and to the heirs of 
the body of the huſband, the remainder to the huſband and wife, 
and to the heirs of their two bodies begotten ; and the huſband 
dies without iſſue ; the wife ſhall not be tenant in tail after potl- 
bility ; for the remainder in ſpecial tail was utterly void, for that 
it could never take effect. For ſo long as the huſband ſhould have 
iſſue, it ſhould inherit by force of the general tail; and if the huf- 
band die without iſſue, then the ſpecial tail cannot take effect, inal- 
much as the iſſue which ſhould inherit in ſpecial tail, muſt be 


begotten by the huſband z and ſo the general, which is larger and 
greatel, 


ee 


2 © Ft. 


| Df Caatte, 261 


* gester, hath fruſtrated the ſpecial, which is leſs3 and the wife, in 

that caſe, ſhall be puniſhed for waſte. 
if It has been agreed, that tenant for years may cut wood, but it Br, Waſte, 
nd has been doubted, if tenant at will may: but it ſeems, that as long Si 114. 

of as tenant at will is not countermanded he may cut ſeaſonable 2 
nd wood, Oc. juſtify cutting underwood, without licence. Per Littleton. Br. Waſte, pl. 13t. 
Where a man /eaſes a wood, which conſiſts only of great trees, the Br. Wade, 

leſſee cannot cut them. pl. 126. 

by But a leſſee may juſtify the cutting of trees for reparation of Hobart's 
Rep. Caſe, 
houſes. — 

1 Inſt. 54. b But in ſuch cafe the termor ſhall poy the wages and ſalary of the workmen out of his own 
all money, and not cut wood to fell to pay the wages. Br, Waſte, pl. 112.— And if he cuts trees for repata- 
the tions, and ſuffers the trees to lie and putriſy, it is waſte, Br. Waſte, pl. 112. 
has Nevertheleſs, leſſee cuts trees for reparation, and ſells them, and 1 Inſt. 53.b 
_ after buys them again, and employs them for reparation, it is waſte by 

the ſale. 
fon, So, if leſſee cuts trees, and ſells them for money, though with the 14. ibid. 
mo money he repairs the houſe, yet it is waſte. 

As to the cutting of timber trees for repairs by leſſee, there is Mo. 23. 
no difference whether the Ie or leſſee covenants to repair the houſes z Hl. 39+ „ 
. ow, 3 : Anon. If 
ſhe for in either caſe it is not waſte, if lefſee cuts them. lefſor cove- 
ible, rants ti repair the houſes, and does not, leſſee may cut down trees for the repairing of the houſes, 

Browal. 210. Anon. 
hn If a houſe be proflirated by enemies of the king, or ſuch like, without 1 Inſt. 53. a. 
che default of the leſſee, the leſſee may rebuild it with the ſame ma- ——_ — 
him terials that remain, and may cuz other timber upon the land to re- 2. kings: 
build it, but he muſt not make the houſe larger than it was. — 4 

ouſe, wa 
es and ; does not lie; but contra, if it be i trairerous ſubjefts of the king, Br. Waſte, pl. 15, 
hall be 
eißon· Se, if the houſe was ruinous at the time of the leaſe, and fell with- 1 Inſt. 52. a. 
. Ss # . Br. Waſte, 
in the term, this is not waſte in the tenant. — 
But the leſſee ſhall nat cut trees to make a new houſe, where there Hobart's 
was not any at the time of the leaſe a 
J 2 Go 296. 
So, if a leſſee ſuffers a houſe to fall for default of covering, which Br. Waſte, 
is waſte, he cannot cut trees to repair the houſe. pl. 39+ 
And in general, if the tenant ſuffer the houſe to be waſted, he can- 1 Inſt. 53. b. 
not juſtify the felling of timber to repair it. EIN 
ſuch caſe 
p the felling of timber to repair the ſame, is double waſte, 1bids 


If a houſe be ruinous at the time of the leaſe, though the leſſee is not * 54- b. 
beund to repair it, yet he may cut trees to repair it. 1 
repair ſuch ruincus houſe, he may take trees for it. Br. Waſte, pl. 130. cites 12 H. 8. 1. 


The tenant likewiſe may dig for gravel or clay for reparation of the 1 Iaſt. 53. b. 
houſe, though the ſoil was not open when the tenant came in; and 
it 18 juſtifiable as well as the cutting of trees. 
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Br. Waſte, So with regard to a fable, if it fall without > 87 of the lſſte in 

pl. 67. the time of the leffor, the leſſee may take trees in the time of the heir ty 
| make a new flable, if it be of neceſſity. 

Br, Waſte, But, if the ſtable falls in default of the leſſee, in time of the 

Pp. by. - leflor, he cannot, in time of the heir, cut.trees to make a new 
ue W 

taken whe- ſtable. bs 

ther it was well repaired in the time of the plaintiff (the heir) and fell in the time of the plaintiff, in de 

fault of the deiendant. 


F. N. B. 59. Cutting wood to burn, where the tenant has ſufficient pedgequord, is 
(M). waſte. | 

Dy. 19. fl. Where leſſee for years has power to take hedge-bote by aſſign. 
115. Anon. ment, yet he may take it without aſſignment ; for the affirmative 

does not take away the power which the law gives him. 

& Le. 162. If er except his trees in his leaſe, the leſſee ſhall not have fire. 
pl or : bote, hay-bote, &c. which he ſhould have otherwiſe; and the pro- 
Lenker Perty of the trees is in the leſſar himſelf. 


caſe. Upon ſuch reſervation, waſte will not lie againſt the tenant for cutting trees, becauſe they are not 
parcel of the thing leaſed, but treſpals lies in ſuch cale. Dy. 19. pl. 120. 


Noy, 29. Yet it has been ſaid, that lee for years, the trees being excepted, 

— 4 1 has liberty to take the fhrowds and loppings for fire- bote; but if 5 

prove” cuts any tree, it ſhall be waſte, as well for the lapping as for the bod of 
he tree. 

Clayt. 40. If a tenant that has fire - bote to his houſe in another man's land, 

Pl. 99. cuts wood for that intent to take his bote-wood, and he owner of 


Bark- . : | 
ns. the land Zakes it away, an action of trover and converſion lies 


| againſt him by the tenant of the land who hath ſuch ſire- bote. 
Dy. 36, b. If the r is bound in a bond of 1001., and the Ie cuts twenty 
pe f oaks, and ſells them, and pays the obligee for his leſſor, yet waſte lies 
— againſt him for cutting them down, though the money was ap- 


plied to the uſe and profit of the leſſor. 


Clayt. 47. If A. hath common of eſtovers in the wood of B. ſor houſe. 
pl. 81. bote, and he cuts down four trees for that purpoſe, and in the 
coram Bark- 


ley, Earlof Working they prove unfit for the uſe, as for poſts of a houſe, Cc, 

Pembroke's A. cannot convert this timber to any other uſe, &c. neither can he 

. ſell and buy other fit wood with the money; and he cannot en- 
large the houſe with this timber, nor board the ſides of the barn 
there which had mud- walls or the like before. 

1 Lev. 171, FWhere a rent is granted in fee, with a proviſo to enter and retain 

__ Ye til ſatisfied of the profits; the grantee, upon entry, cannot cut trees 
or do waſte. Per three juſtices, 

F. N. B. 5g. Cutting dead zb, is no waſte. 


Hobart's If a man leaſes land with general words of all mines of coals, 
* 296. ab here there is not any mine of ceals open at the time of the demiſe, and 
after the leſſee opens a mine, he cannot jullify the cutting of timber trees 
Aſhwith. f ; , ] y l 
An ſcee for the making of puncheons, corſes, rolls, roll-ſcoops, and other utenſils in 
Hut 19- and about the ſaid mine, though without them he could not dig 
Where the | | 4 Fig AD Boull 
eaſe is more and get the coals out of the mine: and this is like to a new. 1 
clearly re. built after the demiſe, for the reparation of which he cannot take 
ported. timber upon the land; and it had been waſte to open it, if it had 
not 
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not been granted by expreſs words: And it was ſaid by Hobart, that 
the law had been the ſame if the mine was open at the time of 
the demiſe. 


(G) Who may bring an Action of Waſte. 


RY 13 Edw. 1. c. 22. the action of waſte is given to one tenant in (a) Theſe 

0 words in- 
common againſt another (a). Oo 
joint-tenants as tenants in common, for both of them hold in communi ; and ſo do ald books and records 
term them both. But, though the generality of theſe words do extend to coparoeners, yet in good 


conttruction they are not within the purview of this act, becauſe they were compeliable to make parti 
tion; for this act extends not to them that had remedy by the common law. 


Where there are tenants in common for li'-, the one ſhall not Br. Waſte, 
have treſpaſs of trees cut againſt the other, but thall have waſte P.. 79. 
pro indiviſo, though they are only tenants for term of life, Oc. 
but the one may have treſpaſs of corn cut againit the other. 

If one coparcener before partition makes feoffment to another, 11 Rep. 49, 


1 
and one of them does waſte in the trees, waſte lies. > 


Likewiſe, if two joint-tenants do waſte, and after the one en- 2 Rall. Abr. 
ters into religion, waſte lies againſt the other alone. 28. 

By the 20 Ed. 1. fl. 2. an action of waſte is maintainable by the i s queſ- 
heir for waſte done in the time of his anceſtors, as uell as for the waſte nen 


ar W ; is not an or - 
done in di own time. dinance only. See Maynard's Ed. 2. 231. 273, 274. 


This action muſt be brought by him that hath the immediate . Inſt 53. b. 
eſtate and inheritance in fee-fimple or fee-tail, but ſometimes an- 255: 4 
other may join with him. | 


It is ſaid, that the reverſion mult continue in the ſame ſtate . Inf. 54. b. f. 747. 
52 


that it was at the time of the waſte done, and not granted over; 3855. 

for though the reverſioner taketh the eſtate back again, the action: 1 
is gone, becauſe the eſtate did not continue. But in ſome ſpe- 
cial caſes an action of waſte ſhall lie, though the leſſor had no- 
thing in the reverſion at the time of the waſte done; for if a 
bilkop makes a leafe for life or years, and dies, and the leffee, the 
ſee being void, doth waſte, the ſucceſſor ſhall have an action of 
waſte. This is allowed upon a particular reaſon. A purchaſer 
ſhall have an action of waſte, though the ſtatute of 20 Ed. 1. 
ſpeaks of thoſe that are inheritors. 

A tenant for life cannot have this action, but a parſon, Oc. 2 Inſt. 341. 
may have an aCtion of waſte, and the writ ſhall fay, ad exhere- 5 LING 
daticnem eccliſiæ, for it is the dowry of the church. If a tenant 356. a, 
doth waſte, and he in reverſion dieth, the heir ſhall not have an 
action of waſte, for waſte done in the life of his anceſtor : for 
he cannot ſay that the waſte was done to his diſinheriſon; neither 
ſhall a biſhop, maſter of an hoſpital, parſon, Cc. have an action 
of waſte done in the time of their predeceflors. 

If a leaſe is made to A, for life, the remainder to B. for life, re- 5 Rep. 67. 
mainder to C. in fee; no action of waſte lieth againſt the firſt 77. 1 1a 
leſſee during the eſtate in the meſne remainder (6), for then his y But in 
eltate would be deſtroyed. Otherwiſe, if B. had a meſne re- buch caſe 
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equity would mainder for years, for that would be no impediment, the recovery 

interpole by not deſtroying the term of years. 

injunction 

” —5 waſte, Perrot v. Perrot, 3 Atk. 94. Robinſon v. Litton, Id. 210. Farrant v. Lovell, 
773. 


x Inſt. 2856, If leſſee for years committeth waſte, and the years expire, yet 
1 . the leſſor ſhall have an action of waſte for the treble damages, 
5 Rep. 1x9, though he cannot recover the place waſted : but, if the leſſor ac. 
2 Cro. 658. cepteth of a ſurrender of a leaſe after the waſte done, he ſhall 
not have his action of waſte, It is ſaid, that if a tenant repairs 
before action brought, he in reverſion cannot have an action 
of waſte ; but he cannot plead that he did no waſte, therefore 

he muſt plead the ſpecial matter. 
And ſo it is Likewiſe, by 11 H. 6. c. 5. where tenants for life, or for an- 
8 other's life, or for years, grant over their eſtates, and take the 
the action Profits to their own uſe, and commit waſte, they in reverſion 


lies againſt may have an action of waſte againſt them. 
him that 
takes the profits; but this is by the ſtatute of 11 H. 6. c. 5. For in that caſe the pernor of the profits 
did not hold the land. 2 Inſt. 302. 

If tenant fer life or years does waſte, and grants over his eſtate, the writ lies againſt him who did the 
waſte, and not againſt the grantee, F. N. B. 56. (A).—But, if the waſte be done after the alienation 


made, then it lies againſt the tenant. F. N. B. 60. (L); but ſays, tamen guære. 


* 


3 Rep. 77 He in the remainder as well as the reverſioner may bring this 
aget's caſe. action, and every aſſignee of the firſt leſſee, mediate or immediate, 


. within this act. 


(H) Againſt whom the Action of Waſte may be 


brought. 
1 Inſt. 54. a. I has been ſaid, that there are five writs of waſte, two at the 
- — 1 common law, as for waſte done by tenant in dower or by 


guardian; three by ſtatute, as againſt tenant for life, tenant for 
years, and tenant by the curteſy. It has been ſaid, however, that 
tenant by the curteſy was puniſhable for waſte by the common 
law, for that the law created his eſtate as well as that of the 
tenant in dower, and therefore the law gives like remedy againſt 
them. But on this ſubject the authorities in the books are very 
contradictory, as the reader will perceive by attending to the note 
ſubjoined to the following clauſe of — 

No afion of The fatute of Glouceſter, 6 E. 1. cap. 5. which enaQts, that a 
waſte lay man from henceforth ſhall have a (a) writ of waſte in the Chancery 
Eefore the againſt (b) him that (e) holds by law of England, 


atute 0 
. but againſt tenant in dower and guardian, and by the ftatute, aftion of waſte is given againſt tenant 
by the curteſy, for term of life, and tenant for term of years. Br, Waſte, pl. 68. — Lord Coke lays, 4 
reaion is required, (that ſeeing as well the eſtate of the tenant by the curteſy, as the tenant in doxwer are 
created by act in law,) wherefore the prohibition of waſte did not lie as well againſt the tenant by curtely 
as the tenant in dower, at the common law; and the reaſon he aligns is this, for that by bawing iſſue the 

ate of the tenant by the curteſy is originally created, and yet after that be ſhall do bomage alone in tn 
life of his wife, whh proves a larger eſtate; and ſeeing that at the creation of his eſtate he might do 
waſte, the prohibition of waſte lay not againſt him after his wife's deceaſe; but in the caſe of tenant 
in dower, the is puniſhable of waſte at the firſt creation of her eſtate, 2 Inſt. 145. But 2 Init. 299. 


395+ 


ſays, that at the common law, waſte was puniſhable in th:ee perſons, (wviz.) tenant in dower, tenant by the 


cutteſy, and the guardian, but not againſt tenant for life, or tenant for years ; and the reaſon of * - 
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verfity was, for that the law created their eſtates and intereſt ; and therefore the law gave remedy againſt 
them, but tenant for life and for years came in by demiſe and leaſe of the owner of the land, &c., and 
therefore he might in his demiie provide againſt the doing of waſte by his leſſee ; and if he did not, it 
was his negligence and default. . 

(a) Neither this act, nor the ſtatute of Marlebridge, doth create new kind of waſtes, but gives new 
remedies for old waſtes ; and what is waſte and what not, muſt be determined by the common law. 
2 Inſt, $00, 301 

(b) If two are j eint tenamts for years or for life, and one of them does waſte, this is the waſte of them 
both as to the place waſted, notwithſtanding the words of the act are (him tha holds). 2 Inſt. 30a. 

(c) Here tenant by the curteſy is named for two cauſes. 1ſt, For that albeit the common opinion 
was that an action of waſte did lie againſt him, yet ſome doubted of the ſame in reſpect to this word 
{renet) in the writ, for that the tenant by the curteſy did not hold of the heir, but cf the lord para- 
mount; and after this act, the writ of waſte grounded thereupon doth recite this ſtatute. adly, For hat 
greater penalties were inflicted by this act than were at the common law. 2 Inſt. 301. 


'Or (d) otherwiſe for term of life, or for term of years, or a woman (4d) A leſſee 

(e) in dower. a ; for bis o 
life, or ſor 

another man's life, is within the words and meaning of this law, and in this point this act introduces that 
which was not at the common law. 2 Inſt. 301. [In this point, with deference to the high autho- 
rity of Lord Cok-, the act does not introduce that which was not at the common law; for tenant for 
life was puniſhable for waſte at common law, as may be ſeen in Bracton, lib. 4. c. 18. 

If feme /eſſee for Ife takes buſbana, the huſband does wwaſse, the wife dies, the buſband ſpall not be pu- 
niſbed by this law; for the words of this act be (a man that Holds, Sc. for life) and the huſband 
held not for life; for he was ſeiſed but in right of his wife, and the eſtate was in his wife. 2 Inſt. 301. 


He that hath an gate for life by conveyance at cammzn law, or by limitation of uſe, is a tenant within 
the ſtatute. 2 Inſt. 302. 


Tenants for years of a miiety, zd or 4th part, pro indiviſe, are within this act; and ſo it is of a de- 
nant by the curte/y, or other cenant for life of a moiety, &c. 2 Inſt. 303. 
(e) This is to be underſtood of all the five kinds of dowers whereof Littleton ſpeaks, viz. dower ar 


common law, dower by the cuſtom, dower ad oftium eccleſiz, dower ex aſſenſu patris, and dower de la pluis 
b:ale ; and againſt all theſe the action of waſte did lie at the common ti Inſt. 0Js 


If tenant in dower be of a manor, and a copybolder thereof commits waſte, an action of waſte lies againft 
tenant in dower, 2 Inſt, 303. 


Action of waſte lies againſt an occupant for life, becauſe he has 6 Rep. 35. b. 


the eſtate of the leſſee for life, and holds for life, as the fature Pran and 


, Chapter of 
mentions. Worceſter. 


If lee for life be attainted of treaſon, by which the leaſe is for- 2 Roll. Abr. 
feited to the king, who grants it quer to J. S., and be afterwards de 846. 


4 though he come in er /e þaft, yet action of waſte lies againſt 
im. | 


So if a man difſeiſe the tenant for life, and do waſte, yet action Br. Waſte, 
of waſte lies againſt the tenant for term of life ; for he may have his Pl. 138. 
remedy over againſt the diſſeiſor. 


Likewiſe, if an eſtate be made 1 A. and his heirs, during the 1 Inſt. 54. a 


waſte. 


But an action of waſte does not lie againſt tenant by ſlatute mer- 6 Rep 37. 
thant, elegit, or flaple, becauſe it is not an eſtate for life or years, Prone 


and the ſtatute mentions thoſe who hold in any manner for life CO_— 


or years, Contra Fitzh, Na. 58. H. and there ſaid, that in the F. N. B. 38. 

regiſter is a writ againſt him. (AO 
e new 

notes there (a) cites 21 E. 3. 26. that a ſcire facias was brought againſt a tenint by elegit, who had cut 


trees, to pay the refidue of the money to anſwer for the trees cut, and for the paintiff iv bave bis land 
gain ; per curiam. By the ſtatute againſt cutting trees this is in the nature of a treſhaſs, and lies not ia 
account, nor is he puniſhable in waſte, but in an afjvn en ibe gde. Wake lies not againk tenaut by 
ele t, but 20 rit of account, Bt. Waſte, pl. 78. | 


Some 
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Fitzh. Na, Some books give the reaſon of it to be, becauſe the conuſor, if he 
+ wag commits waſte, may have a venire facias ad computandum, and the 
dan cus Waſte ſhall be recovered in the debt. 


umber it ſinks tbe debt, and the conuſor mey have ſcire facias ad computandum, 3 Mod. 93 Arg. In the 
caſe of the mayor and commonalty of Norwich v. Johnſon. 


2 laſt. 33. If a man makes a leaſe for years, and puts out the leſſee. and mater 
a leaſe for life, and the leſſee for years enters upon the leſſee for life, and 
does waſte, the leſſee for lite ſhall not be puniſhed for it. 

Brownl. If lefſee for years makes a leaſe of one meiety to A., and of the 

238. Anon. ther moiety to B., and A. does waſte; the action ſhall be againſt 

| both; for the waſte of the one is the waſte of the other. 

Br. Waste, An action of waſte lies againſt a devi/ce, and the writ may ſup. 

pl-23% poſe it ex /egatione, for it is within the equity of the fatute. 


x Inſt. 54. No action of waſte lies againſt guardian in ſocage, but an account 
S. . contra Or treſpaſs. 
F. N . B. 59. : 


(E) and 2 Inſt. 135. ſays, the heir within age ſhall have an action of waſte againſt the guardian in fo. 
cage. But F. N. B. 59. (E), in the new notes there (d), it is faid, that che her in this cale ſhall have 
account or treſpaſs, but not waſte, —— And ibid. (A), in the new notes there (d); Note, waſte does not 
lie againſt the guardian in ſocage, but only account or telpaſs, according to the nature of the waſte, :nd 
fays it was adjudged 16 E. 3. 

If guardian in ſecage in right of his <vife does waſte, the writ ſhall be againſt the huſband only, 
Brownl. 239. | 


Litt. ſect. If an eſtate of lands be made to baron and feme, to hold to 

381 them during the coverture, c., if they waſte, the feoffor ſhall 
have writ of. waſte againſt them, 

2 Roll Abr. If eme leſſee for life marries, and the huſband does waſte, action 

827. lies againſt both. * 


Id. ibid. And, if in the above caſe, the huſband des, action of waſte 
lies againſt the feme for the waſte he committed. 
IA. ibid. But, if tenant in dower marries, and the huſband does waſte, and 


dies, the feme ſhall not be puniſhed for this. 

Id. ibid. Likewiſe, if baron and feme are lefſees fer life, and baron dit 
I Inſt. 4+ . » . 1 
— . waſte, and dies, the feme ſhall be puniſhed in waſte, if be agrees 
Though there have been variety of opinions in our books. She ſhall be puniſhed for the waſte done by 
her huſbind in like manner as if a ſtranger had Gone it; and after the death of her huſband ſhe is in 
from the leſſor. 2 Inſt. 303. 

The feme ſhall not be puniſhed for this waſte ; per Hande. Br. Wafte, pl. 58. Br. Waſte, pl. 143. 
fays, that waſte does not lie againſt the feme, But 1ays, gquare, If this be not the waſte of both; and 


ſays, ſo ſee where there is folly in the fee, and where not. [ Quare, If this does not mean by her 
agreeing to the eſtate after the baron's death.] 


— Abr. But, if ſhe waives the eſtate, ſhe ſhall not be charged. 
27. 


Id. ibid. So upon leaſe for years made to the baron and feme, waſte lies 
againſt both. And, 

14. ibid. If baron and feme are joint leſſees for years, and baron does waſie, 
and dies, aQtion of waſte lies for this againſt the feme, 

14. ibid. Upon leaſe for life to baron and feme, waſte lies againſt both. 

Id. ibid. Likewiſe, if feme commits zuaſte and then marries, the action ſhall 

—— de be brought againſt both. 


guod fecerunt vaſtum, or quod uxar, dum ſola fuit, fecit vaſtum. Br. Waſte, pl. 55. Ic 
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177 baron, feſed for life of his wife in right of his wife, does waſte, 1 Inſt. 54. 


and after the feme dies, no action of waſte lies againſt the baron 5 Rep-75.b. 
in the tenuit, becauſe he was ſeiſed only in right of his wife, and — þxr 
the frankrenement was in the feme. Clifion's 


caſe, that the writ does not lie; and the reporter ſays, Nota reader, This judgment given upon con- 
Gderation of the ſtatute of Glouceſter, and of opinions ve r in 10 H. 6. 11 & 12. by Strange and. 
Cotteſmore. ——S. C. cited by Treby, Ch. J. Lutw. 674. Baron v. Barkley ; and faid the reaton is, 
becauſe it cannot be ſaid that the baron tenuit ex dimiſſione, eccording to the words of the ſtatute, 


But, if baron, poſſeſſed for years in right of the feme, does waſte, 1 Iaſt. 54, 
and after the feme dies, action of walte lies againſt the baron, 
becauſe the law gives the term to him. 

A. made a e ent in fee to the uſe of himſelf and his wife, and Goab. 4, 3. 
to his heirs : there were wunderwoods on the lands, which were Pl-6+ Anon. 
uſually cut at 21 years growth : A. ſuffered them to grow 25 years, 
aud then died. Per tot. cur. — This ſhall bind the wife; for where 
the law limits a time for tenant for life to fell underwood, if it 
be not felled in that time, it ſhall not be felled by a tenant for 
life afterwards, but it ſhall be waſte. 

Leſſee for years of lands bought trees with liberty to cut them down Ow. 49. 
toithin 80 years : afterwards the e beught the inheritance, and 
deviſed to his wife for life, remainder to the plaintiff in fee, and made 
his wife executrix, and died: ſthe cut down the trees: adjudged, 
that an action was maintainable; for though the trees were once 
chattels in the leſſee, yet by purchaſing the inheritance they are 
again united to the land. 

If the king commits the wward/bip of the heir in ward unto an- F. N. B. 5g. 
ather, and the committee does waſie, then, upon a ſurmiſe made (B). 
thereof in . hancery, the king ſhall ſend a writ unto the eſcheator | 
to go to the Jand and ſee if waſte be done, and to certify the 
king thereof in the Chancery. 

If e/cheatars commit waſte in lands which they have in their 14. ibid. 
hands in cuſtody, the heir within age, or of full age, ſhall have 
an action of waſte, and {hall recover treble damages againſt them, 
and they ſhall ſuffer impriſonment two years at the leaſt, at the 
king's pleaſure. And ſo if eſcheators commit waſte in other lands, 
ſelſed into the king's hands by inqueſt of office. 

And eſcheators, or other guardians of lands, in the vacation of 14. ibid. 
the temporalties of biſhoprichs, ſhall do no waſte, Wc. 

Pending a guare impedit, if the incumbent cuts trees upon the Hob. 36. 
glebe, and upon the lands of copyholders of a manor, parcel of Gn 
the rectory, a prohibition lies. Kent. 

A prohibition is awardable again/? any one who waſtes the houſes Mo. 915. 
ef the parſon incumbent, or cuts the trees, or does any waſte. Agreed ha 
by all the juſtices. caſe, The 


probibition of waſte was abrogated, and the action rf waſte framed upon the act of Weſtm. 2. (e. 14.) as 
in the regiſter appears. 2 Inſt. 146, 


If tenant by the curteſy, or other tenant for life, make a leaſe for 2 Inſt. 303. 
years, and he in the reverſion confirm it, and tenant by the curteſy 
die, an action of waſte lies againſt the leſſee. 

But, if tenant by the curteſy grant over his eſtate, and the Init. 54. 


Frantee commit waſte, the action of waſte ought to be brought 1 
again 
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2 Int. 301, againſt the tenant by the curteſy by the heir, and thereby he ſhall 
recover the land againſt the aſſignee, for the privity, which is be- 
tween the heir and the tenant by the curteſy. 

2 Roll. Abr. So, if tenant in dower grant over her eſtate, and after the grantee 

828. 2 loſt. commit waſte, yet an action of waſte lies againſt the tenant in 

P. 7 Rep. dower, for the privity between them. 


23- b. in Walker's caſe. The reaſon wherefore, at the common law, the action of waſte did lie again 
the tenant in dower, or tenant by the curteſy, albeit they had aſſigned over their eſtates, was, becauſe ne 
ation of waſte, by the common lar, lay againſt the aſſignee for wwaſte done after the aſſignment ; theref re 
the action of neceſſity did, for ſuch waſte, (after the athgnment,) lie againſt the tenant by the curteſy, 
or tenant in dower. 2 Inſt. 300. 

And it lies againſt her, and not againſt the grantee, for the grantee cannot be tenant in dower ; and 
confirmation by the beir to the tenant in dower is no bar in this action; becauſe it ſhall not change her eſtate, 
Br. Waſte, pl. 76. ; 

Where the huſband levied a fine, and took back an eſtate for life, remainder to bis ſon in tail, and did; 
and the ſon endowed the mother, who affigned over the eſtate z it was nevertheleſs adjudged, that watte 
lay againſt her as tenant in dower. F. N. B. 55. (E), in the new notes there (a). 


1 Inſt. 3 — But, if tenant by the curteſy, or tenant in dower, grant over 
S.P. 3 _ their eſtate, and grantee do waſte, and the heir, either before or 
after the aſſignment, grant the reverſion over, the ſtranger ha! 


have action of waſte againſt the aſſignee, becauſe the privity is de- 
(a. 3 36. ſtroyed. [ 
For one cannot hold by the curteſy, but of the heir, &c.—He can hold of none but the heir, and his 
heirs by deſcent. 1 Inſt. 316. a.— But, if ferffee of the baren endow the feme and the aſſign over the 
eſtate, waſte lies for him againſt the wife ; for the plaintiff ſhail not ſuppoſe in his writ, that the held in 
dower of him ex aſfignatione; but only that ſhe held in dower of his heritage. F. N. B. 56. (E), in 
the new notes there (a). 


A Inft. 54+ If leſſee for life grant over his eſtate upon condition, and after the 
he aden 8 * 

- e action. grantee commit waſte, and grantor enter for the condition broken, he 

brought cannot be charged for the waſte committed by the grantee. 


againſt the grantee. And ſo it is in caſe of tenant for years. 2, Inſt, 302.—And the place waſted ſhall 
be recovered. 1 Inſt. 54. a. 


2 Roll. Abr. So, if leſſee for life, make feoffment upon condition, and the ſeoffee 
$28. contra commit waſte, and after the lefſee re-enter for the condition 
cok broken, an action of waſte does not lie againſt him for the waſte 
* . 
committed by the feoffee. 
Sir W. Jo. If tenant for life without impeachment of waſle leaſe for years, or 
51. pl. 2. otherwiſe, and leſſee for years commit waſte, he in remainder in 
Tracy. fee ſhall not have an action of waſte; for this leaſe was derived 
out of the privileged eſtate for life, and if waſte lay, it ſhould 
be brought againſt the tenant for life, who made the leaſe, and 
he was diſpuniſhable.— But, 
2 Roll, Abr. If there be /e/ee for life, remainder in tail, remainder in fee 10 the 
308. leſſee, and he do waſte, he in remainder in tail ſhall have an ac- 
tion of waſte, 
14. ibid. If leſſee for life and for years commit waſte, and die, his ex- 
N . Ecutor ſhall not be charged for it. 
31. b. admitted. Br. Waſte, pl. 48. 


Clayt. Rep. But a condition in a leaſe not to do waſte, extends to the aſſigntt; 


1 without naming him, and that as inherent to the land. 


Ward v. Waddingtos. 


If 


4 
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If leſſee for 100 years grant part of his term to another, and he Brownl. 
commit waſte, the action ſhall be brought againſt the firſt leſſee. 238. Anon. 

Leſſee for years made a leaſe of one moiety to A. and of the other 14. ibid, 
moiety to B,—A. does waſte the action ſhall be againſt both; 
for the waſte of the one is the waſte of the other. 

B. leflee for years, the reverſion to A. in fee: B. aſſigned all Golds. 63. 
his term and intereſt to J. S., reſerving all trees growing and d FP" 
being on the lands, and afterwards he committed waſte in cutting j# tenant for 
down the trees: A. brought an action againſt J. S., and it was years or for 
diſputed whether the action would lie. It ſeemed agreed, that — 
if the reſervation was good, then the action would lie againſt the jeaſe for 
aſſignee ; but to prove it void, it was inſiſted, that what a man years, or 
cannot grant he cannot reſerve ; ſo that becauſe the leſſee cannot gate for 


nt the trees, he cannot reſerve them. As to the point of law ting —_— 
the court was divided. timbers _, - 
trees, and 


after waſte is done in felling dewn the trees, the action of waſte is maintainable againſt the aſſignee, for 
az to the leſſor they are not ſevered from the land. 2 Inſt. 302. 


But action of waſte does not lie againſt tenant at will. Br. Waſte, 


pl. 52. who 
(ays, that caſe lies, but not waſte. If tenant at will to him and his heirs, according to the . 7 


enother tenant at will cuts trees, action of waſte does not lic, but treſpaſs. Per A ſcough, Juſt, which was 
not denied by the other juſtices, but it is not expreſſed whether he ſhall have treſpaſs vi ct armis. B 
Treſpaſs, pl. 147.— Tenant at will cut down trees, leſſor brought treſpaſs vi et armis againſt him, 
and held good, and judgment accordingly, 4 Le. 167. pl. 271. Walgtave v. Somerſet.— Becauſe 
otherwiſe he ſhall have no action, for waſte is not maintainable. 1 Inſt. 57. a. 

It lies not againſt tenant at will for permiſſive wwaſte, either by commun law or by ſtatute. Arg. Show, 
315. Cunlip V. Rundle. 


Nor, according to ſome, againſt lee for a year, though the 2 Roll. Abr. 
ſtatute mentions years, = —_ 
1: lies againſt leſſee for a year, and ſo from year to year. Br. Waſte, pl. 52. S. P. Or for half a 
year, 2 Inſt. 302. And fo though he holds only for twenty weeks, Pow. C. 467. 


1. Againſt whom it may be brought for Waſte done by a 


Stranger, 


If a ſtranger commits waſte, yet an action of waſte lies againſt 49 E. 3. 26. 
the leſſee, for in a treſpaſs he ſhall recover his damages againſt b. The fta- 


tute of 

the ſtranger. Marlebridge 
prohibits farmers doing waſte, and yet if they ſuffer a ſtranger to do waſte, they ſhall be charged with it; 
tor it is preſumed in law, that the farmer may withitand it, & gui non cbtat quad chſtare puteft, facers 
videtur. 2dly, The law does give to every man his proper action, fo as none be without due remedy z 
and therefore, in this caſe, the leſlor ſhall have bis action of waſte againſt the leſſee, and the leſſee his 
action of treſpaſs againſt him that did the waſte; and fo the loſs, as reaſon requires, in the end ſhall be 
upon the wrong-doer ; and if the leijor ſhouid not have his action of waſte, he ſhould be without re- 
medy, 2 Inſt, 145, 146. 


So, if aſtrangerdiſſeiſes leſſee and commits waſte, waſtelies againſt 44E: 3. 27. 
leflee for this, for he ſhall have his remedy againſt the ſtranger. b. And the 


| le ſſyr cannot 
in ſuch caſe, have treſpaſs againſt the diſſeifor, Br. Waſte, pl. 37. cites 8. C. 


If a man, who has common of eſtovers of land in leaſe, does 46 E. 3: 17. 
waſte in cutting ſuch wood as he ought not, action of waſte lies b. 
againſt leſſee for it; for it ſeems he may have treſpaſs againſt com- 
moner, for he is as a mere ſtranger for this. 
. A guardian 
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F. N. B. 6. A guardian ſhall not be puniſhed in waſte for waſte done by 4 


ſtranger. | | 
49 E. 2. 26. If leſſee for life leaſes for years, and leſſee for years does waſte, 
. waſte lies againſt leſſee for life. 


xInſt.54.2 Tenant by the curteſy and tenant in dower ſhall be puniſhed for 


For he in 
the reverſion waſte done by a ſtranger. 


cannot have any remedy but againſt the tenant, and the tenant ſhall have his remedy againſt the wrong- 
doer, and recover all in damages againſt him; for volun ary waſte and permiſſive waſte is all one to him 
that hath the inheritance. But, if the waſte be done by the enemies of the king, the tenant ſhall not 
anſwer for the waſte done by them, for the tenant has no remedy over againſt them, 2 Inſt. 303, 


»Inſt.54.a, If two are joint-tenants of a ward, and the one does waſte, 
= F264 both ſhall be puniſhed in an action of waſte, 
128. So of waſte done by one, both ſhail be attainted for it. See 2 Inſt, 303. 


3 Inſt. 54.a. An infant ſhall be puniſhed in an action of waſte for waſte done 
by a ſtranger. 
3Inft.z4.a Baron and feme ſhall likewiſe be puniſhed in waſte for waſte 


If an infant 
3 done by a ſtranger. 


the curteſy or leſſee for life or years, he ſhall anſwer for the waſte done by a ſtranger, and have his remedy 
over; though ſome have holden the contrary. And fo it is in caſe of a feme covert; for the privilege of 
coverture and infancy, in this cafe, ſhall not prevail againſt the wrong and diſheriſon done to him that 
has the inheritance, eſpecially when they have their remedy over, and the eſtate is of their own purchaſe 
or taking. 2 Inſt. 303. 


zxInſt.54.a. If baron, poſſeſſed of a leaſe for years in right of his feme, 
commits waſte, and after the feme dies, action of waſte lies 
againſt the baron, becauſe the law gives the term to the baron, 

2 Inſt. 303. If thieves burn the houſe of tenant for life without any default 


rome of leſſee for life in keeping his fire, the leſſee ſhall not be puniſh- 
9 E. z. ed for it in an action of waſte. 
F. N. B. 6. A termor fhall be puniſhed for waſte done by a ſtranger. 


(8). 
2. How far it lies againſt Executors, Oc. 


2 Inſt. 32. Waſte lies againſt one executor alone, without naming his com- 
panion, if the waſte was done by him alone. 

Br. Waſte, If termor does waſte, and makes executors, and dies, the action 

pl. 138. of waſte is loſt, for it does not lie againſt the executors, but fot 


— z Init. waſte done by themſelves, and not for the waſte of the teſtator; 


Itis the for it is as a treſpaſs, which is an action perſonal, which dies 
ſame in caſe ith the perſon, 

of admi- 

niſtrators. Went. Off, of Exec. 127. But Brownl. 239. ſays, that an action of waſte lies again 
executors for waſte done by teſtator. 


3 Lev. 35. Executor de ſen tort of a term is chargeable in waſte. 
Mayor, &c. 

of Norwich v. Johnſon. S. C. 3 Mod. go. it was objected in error, that if the plaintiff is entitled to 
this action it muſt be by the ſtatute of Glouceſter : but that it will not lie againſt the defendant even by 
that ſtatute, becauſe the action is thereby given againſt the tenant by the curteſy, in dower, for life ot 
years, and treble damages, c., and that the defendant is neither of theſe : and that it being ſo pena! 2 
law, ſhall be taken ſtrictiy. But per cur.—This is a remedial as well as a penal law, and therefore (hal 
have a favouable conſtruction. And the judgment was affirmed. 
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(I) At what Time an Action of Waſte may be 
| brought. 


WHEN the reverſion is deveſted, the leſſor cannot have an « tat. 356. 
action of walte, becauſe the writ is, that the leſſee did waſte 2. 

ad exheredationem of the leflor, and that inheritance mult continue 

t the time of the action brought. 


If a man brings an action of waſte, and dies before any reco- [(a)Thatis, 


very, his heir ſhall not have an action for the ſame waſte, becauſe hea gy 
the damages do not belong to him. Contra 20 E. 1. (a), Liber Par- c. ,, ;— 


liamentarum, 33. b. adjudged in parliament upon debate, and there which ſta- 
commanded to the juſtices henceforth to do accordingly in ſuch ute late 
caſe, | deciſion 

in parliament of a point ariſing in a cauſe then pending in the bench, upon which occaſion the 
parliament not only declared how the law ſhould be held in future, but likewiſe directed the juſtices vo 
proceed in that manner in the caſe then before them. Note. This act is not to be found either upon the 
parliament rolls, or among the ſtatute roils.] Lord Coke ſays upon the ſtatute of Glouceſter, cap. 5. it 
has been received for a certain rule, that if waſte be committed, and he in the reverſion die, the 
a n of waſte fails, for that the heir cannot recover damages for the waſte in the life of the anceſtor, 
and he waite was not done to the diſinhetitance of the heir; and yet the law extends the action of waſte 
favourably, as much as with convenience may be, leſt waſte which is hurtful to the commonwealth 
ſhould remain unpuniſhed. 2 Inſt. 305. 


If leſſee for years does waſte, and after leſſor enters upon him Br. Waſte, 


by tert, he ſhall not have an action of waſte againſt him during his Fo Fo 
own ſeiſin, before re-entry by the leſſce; becauſe the action ought (L). in the 


to be in the zenet. new notes there (6), ſays, the action is ſuſpended, and cites S. C. 


If leſſee for life does waſte, and after aliens in fee, and leſſor Br. wane, 
enters for forfeiture, yet he ſhall have an action of waſte againſt pl. 42. cites 


leſſee; for peradventure if he had not entered he ſhould be diſ- 2 O's 


inherited. 45 E. 3. 9.6-—14 H. 8. 14 —8 H.6. 10. (It ſeems that the re- 
in thoſe caſes he mey have his action in the zene ; then it is clear — er 

. . ' ai! Not 
that it lies.) . have action 


of waſte after his entry for walte done before the alienation. (Ia that caſe the action was brought in 
the terwir.) 


If tenant in dower leaſes for her life to him in reverſion within 30 E. 3. 16. 


— So, if ſh 
ige, who never took the profits, but at full age diſagrees to the |”. o 8 2 
leaſe; he may have an action of waſte for waſte in the mean heir within 
time. | Pay 
ſt ranger, 
rendering rent on condition of re entry for non- payment of rent. F. N. B. 55. (E), in the new 
notes (a). 


But, if at the time of, or during the waſte done, the heir takes any of the profits, the waſte is diſ- 
puniſhable, F. N. B. 55. (E), in the new notes (a). 


If after waſte done, the leſſor grants over the reverſion in fee, 1 lac. 53. b. 
and retakes it, yet he ſhall not have an action for the ſaid waſte. 

So, if after the waſte done, the leflor grants over the reverſion, Id. ibid. 
and retakes it to him and his feme, and to his heirs ; yet he ſhall 
not have an action for the ſaid waſte, becauſe the eſtate, which 
Was privy to the waſte committed, is altered. 
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272 Of Waſte, 
Roll. Abr. Tf Jeaſe be made for life, the remainder for years, an action of 


ne I= _ waſte hes againſt leſſee for life, notwithſtanding the remainder 


S. P. For for years; for de minimis non curat lex, 
the recovery therein ſhall deftroy the term for years. 2 Inſt. 301.—F. N. B. 59. (H). 


2 But, if there be leſſee for life, remainder for life, action of waſte 
my _ does not lie during the continuance of the meſne remainder, 
an injunct ion has been granted out of Chancery. Mo. 534. pl. 748. Anon. [and 3 Atk. 94. 210. 723] 
Br. Waſte, pl. 56. cites S. C. where Perfay held it did not lie; but Belknap contra. But Broke 
fays, that the law at this day ſeems to be with Perfay.-—For if he ſhould have an action againk the 
firſt leſſee, then the eſtate of him in remainder ſhail be deſtroyed ; and ſuch conſtruction muſt be mate 
to preſerve. the eſtate of a ſtranger, who is in no fault: but, if remainder- man for life dies, then the waſte 
is puniſhable as well before as after his death. 2 Inſt. 301. 


1 Inſt 54.— So, if there be leſſee for life, the remainder for life, the remain. 


T. N. B. 58. der in fee to another, he in remainder ſhall not have an action of 


a . . . 

. waſte againſt the firſt leſſee, during the continuance of the te- 
notwith- mainder for life. 

ſtanding; 

and at 59. (H) ſays it appears by the regiſter, that the writ is maintainable, though the meſne remainder 
life be between the tenant for life and him in reverfion.-—So, if remainder- man for life ſurrender; hi 
eſtate to him in the remainder or reverſion in fee, 5 Rep. 76. b. Paget's caſe. And F. N. B. 8, 
(C), in the new notes (5), ſays, That waſte does not lie till after the death, or ſurrender of the particular 


* eftate. And 1 Inſt. 54. a. (:) ſays, that where it is ſaid in the regiſter, and in F. N. B. that waſte 


does he, it is to be underſtood after the death or ſurrender of the meſne remainder. 
But though he that has the inheritance cannot have action of waſte, during the life of the remain. 


der- man for life; yet it was reſolved, that he may ſeize timber-trees cut down by the tenant for lite; 


and alſo that a trover and converſion would lie for all of them, though he never ſeized parcel of them; 
for by the cutting them down, an abſolute property is veſted in the plaintiff, unleſs they had been cut 
down for reparations, and ſo employed in convenient time. All. 81, $2, Cc. Udall v. Udall-—Ang 
Rolle was of opinion, that an action of trover would lie for the reverſioner againſt tenant in tail, after 


_ poſſibility of iſſue extin ; and he declared he was himſelf of that opinion, becauſe he had only an im- 


punity if he committed waſte, but no intereſt in the trees.——P. 10 Rep. 44. b. Jenning's caſe. 


2 Roll. Abr. But, if there be leſſee for life, the remainder for life, after the 
329. contra death of the remainder-man, an action of waſte lies againſt leſſee 


— 1 for waſte committed during the continuance of the remainder. 


leaſe is made for years, remainder for life, the remainder in fee; and leſſee for vears does waſte ; and then 
the leſſee for life in remainder dies; the remainder-man in fee ſhall have waſte, or waſte done during the 
meſne remainder for lite, Mo. 18. pl. 64. Anon. 


2 Roll. Abr. Likewiſe, if a eme, leſſee for life, marries, and after Jer an. 
Tag. 8 firms the eſtate of the baron to have for his life, by which the baron 
88. Pe. has a reverſion for life; yet, if waſte be committed after, the 
cauſe the action lies againſt baron and feme, and this reverſion 1s not any 


baron him- ; - 
ſelf did the IMpediment. 


waſte and the wrong, and therefore ſhall not excuſe himſelf for doing the waſte, in reſpect that he him- 
ſelf has the remainder, 


2 Roll. Ab.. If leſſee for life, and for a year after, commits waſte, an action 


829. A a 2 i 
debndant Of walte lies againſt him. 


pleaded that the leaſe was to bim, bis heirs, nd aſſigns for life, and a year after, and demanded judgment 
of the writ. But Thorp ſaid, that in this caſe the plaintiff could not have other writ than what be 
had, and that defendant might ſave his eſtate by proteſtation; and ſo he did, and pleaded nul waſte don 
Br. Waſte, pl. 101. 


x Inſt. 54 a» If a man leaſes for life, and after grants the reverſion for years, and 


_ 13 after leſſee for /ife commits waſte, no action of waſte hes againſt 


grantedaway him during the term for years. 
the reverlion, in 1efpect wh:reof he is to maintain the act on. 17, il il. ard 273. a. 


But, 


ders his 
B. 58. 
rticular 
t waſte 


remain. 
or life; 
them; 
een cut 
a— And 
ul, after 
an im- 
ſe. 

ter the 


leſſee 


and then 
uring ihe 


ſor cone 
> baron 
er, the 
not an? 


at he bim · 
1 action 


| judgment 
n what be 
waſte done. 


ars 5 and 
g again 


But, 
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But, if a man leaſes for /ife or for years, and after grants a lenſe 1 Ind. 54. a. 
to commence after the end of the firſt eſtate, an action lies againſt 
the firſt leſſee, notwithſtanding this future intereſt ; and the term 
ſhall be ſaved in this caſe. 

If there be a feoffee of land upon condition, and the ferffor enter, Perk. & 97- 
and do treſpaſs, and afterwards the condition be broken, and the feoffor | 
enter, yet the feoffee ſhall have an action of treſpaſs againſt the 
fcoffor, notwithſtanding that he hath not the land wherein the 
treſpaſs was done. | 

Where a leaſe is made fo the Huſband and wife for life or years, F. N. B. 59; 
there, the wife ſhall not be puniſhed after the death of her huſ- (J). 
band for waſte done by the huſband. 

if a man leaſes % A. during the life of B. the remainder to him 1 Int. 299. 


during the life of C., if he commits waſte, an action of waſte d. So, if 


1 1 a leaſe be 
ſhall lie againſt him. 2 
for his life, the remainder to A. for the life of B. if A. does waſte, an action of waſte doth lie 


againſt him; for the wrong-doer hath both the eſtates in him; and of that opinion was Sir James Dyer 
Ch. J. 2 Inſt. 301. 


But, if there be a /ea/e for years or life, remainder to a baron and zo. 18. 


feme in ſpecial tail, and leſſee ds waſte, and the feme die qwithout pl. da. 


iſue; the baron ſhall not maintain any action upon the ſtatute, . _ 0 
that if the remainder be limited over to the baron and bis heirs, and the feme die after the waſte done; 


the baron (as he apprehends) ſhall have action for this waſte done in the life of his feme, becauſe 
the eſtate of tenant in tail after poſſibility is drowned in the inheritance. But Dyer denied it. 


Id. ibid. 

If leſſor covenants with leſſee not to bring action of waſte during yg, 18. 
abo years againſt him, and after, during the two years, leſſee does pl. 64. 
waſte; leſſor may, after the expiration of the two years, bring Anon. Bot 

- l * 1.* otherwiſe it 
ation of waſte for the waſte done within the two years; for the js, where 
covenant is no diſpenſation as to the waſte, as it was ſaid, but only one makes a 


with his complaint during the two years. leaſe fur tæus 


; : | : pears diſpu- 
= poble of waſte; for there he has diſpenſed with the waſte, and not with the action only. Id. ibid. 
Anon, y | 


If leflee for life without impeachment of zuaſte, and reverſioner, Mo. 72. 
ſein in a leaſe for years ; leſſee is diſpuniſhable of waſte during the pl. 196. 
lile of the tenant for life, but after his death he is puniſhable ; a 
far, as Dyer and Brown ſaid, though at firſt it ſhould be ſaid to 
be the leaſe of tenant for life, and the confirmation of him in 
reverhon, yet by ſuch death it is altered into another nature, and 
mall be ſaid the leaſe of him in reverſion. | 

A. ſciſed in fee makes a leaſe for years, and afterwards conveys sit w. Jo. 


the reverſion to the uſe of himſelf for life, without impeachment of 51. pl. 2. 


e, remainder in fee: leſſee for years commits walte : he ſhall 8 8 
not have the privilege to be diſpuniſhed of waſte but after the ja. 68. 


death of him in reverſion for life he ſhall be puniſhed. 550 8 C. 
12a' 13 


i upon the point of a leaſe for years to A., reminder for life without impeachment of waſte to B. 
1em31212er in tail to C., but ſaying nothing of the conveyance ſubſequent to the leaſe for years. The 
court held, that the plaintiff ſhould recover; for though in the life of P. the ter mor by his aſſent m'gut 
—_ committed waite, and he had not been puini%:6'e afterwards, yet wh'n he is cead he that com- 
mute the waſte has done it to the diſkerilon vi h in remainder, and it is a'l one as if it had been dont 
ar dle death of tenant for Ufe. 


Voz. VII. T It 
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Br. Waſte, It was agreed, that the heir ſhall not have action of waſte, in 
el. 76. time of his father, but in his own time, and iſſue was taken ac- 


cordingly. 


(K) Of the Proceſs and Proceedings in Actions of 
Waſte. 


| If the de- T HE 13 E. I. e. 14. enaCts, That of all manner of waſte done 7 

fendant be the damage of any perſon, there ſhall from henceforth be no aurit 
2 of prohibition awarded, but a ꝛbrit of ſummons, ſo that he of whom 
ſo as perad- complaint is, fhall anſwer for waſte done at any time. And if he come 
venture he not after the ſummons, he ſball be attached, and after the attachment 


fammones, Be ſhall be diflrained. 


ſummoned, . 3 
nor any other writ ſerved whereby he might have notice, yet a writ of inquiry of waſte ſha'l be awardeg 


by this branch of the ſtatute, for here it is not ſpecified that iſſues ſhould be returned, &c. but gene. 
rally ; and by the writ, the waſte ſhall be inquired of by the oath of twelve men, where the defendant 
or any for him may attend if he will, and the jurors may find againit the plaintiff. 2 Inſt. 389. 


(ej If the And if he come not after the diſtreſs (a), the ſheriff ſhall be command. 
ee ed (5) that in proper perſon he ſhall take with him twelve, &c, and 
* ak. ſhall go to the place ⁊ vel. 

treſs, and pleads, and after makes default, the plaintiff ſhill not by this branch have a writ to inquire of 
the waſte, becauſe it is out of the words and purview of thisact. 2 Inſt. 390. 

(6) Here are three things to be obſerved; firſt, That the ſheriff ought to go in proper perſon ; for thi! 
thou h in rei werirate he is no judge, yet this writ is in nature of # commiltion unto him, and he is in 
leco judicis, and therefore he ought to go in propria perſona, Secondly, Where ſome have holden that 
the ſheriff may inquire upon this writ, by oath of fix or eight perſons, it appears that there ought not to 
be under twelve, for the words of this branch are tis ſecum twelve. Yet this is but an inqueſt of 
office, for it is taken ſans miſe des parties, that is, without any iſſue joined. Thirdly, The ſheriff muß 
ga ad locum wiftatum together with the jurors, and view the ſame, tor iſta cadunt potius ſub wiſe gude 


Jub auditu. 2 Inſt. 300. 
It was agreed by the whole court, that if fix of the jury are examined upon a woire dire, if they hare 


ſeen the place waſted, that it is ſufficient, and the reſt of the jury need not be examined upon à ore dirt, 
but only to the principal. Godb. 240. pl. 255. Gage v. Smith, 


Tf the waſte And ball inquire of ihe waſte done, and ſhall return an inqueſt, and 
de aligned after The ingue/? returned they ſhall paſs unto judgment, like as it i: 


in divers . . * 
towns, the contained in the ſtatute Glouccſter. 


ſheriff and the jurors muſt view all the places waſted in every of the towns, but he may inquire thereof 1 
any one of the towns, and this copulative doth ſo Knit the words together, as he cannot inquite in 4 


foreign town. 2 Inſt. 390. 


Compl. At- The proceſs incident to action of waſte is, firſt, a writ of ſum- 
on 55” mons made by the curſitor of the county where the land lies, and 
259 don the return of this writ the defendant may efloin, and the 
plaintiff adjourn, Oc. Then a pore is to be made out by the 
filazer of the county, on the return of which a diftringas iſſues for 
the defendant to appear; and upon his appearance the plaintiff de- 
clares, and the defendant pleads,. &c. Or, if the defendant makes 
default, a writ of inquiry goes to the ſheriff, to inquire by the oath 
ot twelve jurors, what damage the plaintiff hath ſuſtained, and 
then the party hath judgment to recover the treble of it. Alſo, 
aſter judgment entered, a writ of ſeiſin is awarded to the ſheriff 


to give poſſeſſion to the plaintiff of the place waſtes, | 
| 6 ; 1 


4 EE) 8 a Miki 


on ous 


Ot Maſte. 


In waſte againſt two by the biſhop ad #&heredationem ecclefie, 
and proceſs continued till the grand diſtreſs returned, one came 
and the other made default, and he who appeared was compelled 
to anſwer alone, for the proceſs is determined againſt the other. 

In an action of waſte the jurors ſhall have a view of the place 
waſted, Sc. as an incident to the action of waſte, for in the 
action at the common law, the jurors ſhould have had the 
view. 
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pl. 99. 


Vin. Abr. 
V. 22. P. 
491. 


It was agreed 
by the whole 


court, if the 


jury be ſworn that they knew the place, it is ſufficient, although they be not ſworn that they ſaw it, and 
although that the place waſted be ſhewed to the jury by the plaintiff's ſervants, yet if it be by the com- 
mandment of the ſheriff, it is as ſufficient as if the ſame had been ſhewed unto them by the ſheriff hime 


ſelf, Godb. 209. pl. 289. Gage v. Smith, 


Though the view in an action of waſte was not returned on 


the proceſs on which the firſt jurors appeared, and were ſworn, 
and tried the iſſue, yet it was reſolved to be good enough ; be- 
cauſe although the jurors ought to have the view, yet it was not 
neceſſary for the officer to return it; but the court on the trial 
ought to examine the matter, whether the jurors have had the 
view or not; for on the trial ſix jurors, at leaſt, ought to have 
had the view, elſe the jury ſhall not be taken. And a day of con- 
tinuance was given eo quod the jurors had not the view, and in- 
terim videant, & e. and in an aſſize the view of the jurors is re- 
quiſite, but it is never returned; for perhaps neither the ſheriff 
nor the officer knows whether the jurors have had the view or 
not; for the words of the writ are et interim videant, &c. and not 
et interim haberi fac viſum : ſo that the jurors may view the place 
waited, when the officer is not preſent, and therefore the officer 
is not obliged to return the view; but it ought to be examined 
on the trial, and the party may make his challenge to the jurors 
for that cauſe, if fix of them at the leaſt have not had the view, 
and the officer had returned that they had the view: yet, if it 
appeared on the trial, by examination, that they had not the view, 
the return would be to no purpoſe, nor conclude any of the par- 
ties, plaintiff or defendant. 

4&5 Anne, c. 16. 8. enacts, That in any actions in any of 
her majeſty's courts at Weſtminſter, where it ſhall appear to the 
court that it will be neceſſary that the jurors ſhould have the view 
of the place in queſtion, the courts may order ſpecial writs of 
diiringas or habeas corpora, by which the ſheriff or other officer 
ſhall be commanded to have fix out of the ſirſt twelve of the 
jurors, or ſome greater number, at the place in queſtion, ſome 
convenient time before the trial, who ſhall have the matters in 
queſtion ſhewn to them by two perſons in the writ named to be 
appointed by the court. 

In an action of waſte there ſhall be ſummons and ſeverance, 
for the writ is ad exheredationem, and the action of waſte is a 
plea real. 

A plaintiff ſhall have coſts in all actions of waſte, where the 
damages found do not exceed twenty nobles, which he could not 
by the common law, 


Before 


1 


2 Saund. 
254. Green 
v. Cole. 


2 Inſt. 307. 


Stat. 8 & 9 
W. 3. C. 11. 
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2 Inſt 146. 
306. 

11 Rep. 49. 
Liford's 
caſe, 
Hobart's 
Rep 112. 
Skeate v. 
Oxenbridge. 


I. ibid. 


Het. 59. 
Foſſam's 
caſe, 


Thel-al's 
Dig. li». 11. 


c. 52. 87. 


Er Waſte, 
pi. 2. 


F. N. B. 56. 
(J). 


Brownl. 
238. Bedell 


2 Inſt. 305. 
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Before any waſte is done, a prohibition may be had, directed 
to the ſheriff not to permit it; or he in remainder, c. may have 
an injunction out of the Chancery to ſtay the waſte, and enter 
the houſe or lands, to ſee if waſte is committed, Sc. 

Though the ate be executed by the ſlatute of uſer, yet there may 
be a general writ and ſpecial count. 


If the orit mentions that A., being ſeiſed of the land ſince 27 H. 8., 
enfeoffed B. to uſes, &c. and derives under it, though the writ dv: 
not mention that the feoffment was to B. in fee, yet inaſmuch as the 
ige had been to mate the writs ſo ever fince the ſtatute, it is to be al- 
lowed, though if it was not in fee to B. but an eſtate for the lite 
of B. it will paſs. But the declaration upon it ought 12 allege the 
feoffment to be in fee. 

A man after the ſtatute of 27 H. 8. made a je:fment in fee to 
the uſe of himſelf for term of his life, and after his deceaſe 10 the ue 
of J. S. and his heirs, The ferffee does waſte, and J. S. brought his 
action of waſte. And now if his writ ſhall be general or ſpecial 
was demurred in judgment. And Hutten and the other juſtices 
were clearly of opinion, that the plaintiff eught lo have a ſpecial 
writ; and fo it was adjudged afterwards. | 

In waſte again/? feme on a leaſe made to herſelf for life, ſhe pleaded 
that the leaſe was made to her and her baron for their tao lives, and 
that after the baron's death no waſte wvas done, and fo did not plead 
to the writ; but it was ſaid the writ had been better if the leafe 
had been ſuppoſed to the baron and feme. 

Waite by the feofees in uſe againft the leſſee for years of ceſtui que 

uſe lies well, though no form of writ be thereof given in the re- 
giſter or in the ſtatute. But qe the form of this writ ; for it 
was cam W & AM. fuerunt ſciſcti ad nu, C., and did not ſay of what 
eſtate ; and therefore held ill in this by ſeveral. 
In a writ of waſte, if the premiſes of the writ recite guod vn 
liceat alicui facere vaſium in demibus, beſcis, & gardinis, and in the 
end of the writ it is faid that the defendant haft dene xvaſie in lands, 
houſes, woods, gardens, and exile of men ; ſo as there is more in the 
end of the writ than is in the premiſes, yet the writ is good: and /# 
if lejs be in the end of the writ than is recited in the premiſes, yet 
the writ is good; as if it had been recited guod cum proviſum fits 
guad nom liceat alicui facere vaſlum, c. in terris, domibus, beſcis, & 
gardinis ; and in the end it is recited gurd defend” fecit wajium in 
#erris only, or in bis only, or in domibus only, yet the writ n 
good. 

It leaſe be made to huſband and wife for life, and for twenty year? 
after their deaths, and the wife dies and waſte is committed, the 
wite ſhall not be named in the writ, nor the term after her 
death. 

Note, that the action of waſte again/? the guardian 18 general, 
fecit vaſtum, Sc. de terris, Sc. guas habet vel Habuit in cuſicara de 
Bereditale predif?, which writ doth extend as well to the guardian 
in ſecage as in chivalry, 
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1. In what Caſes the Action ſhall be brought in the Tenet. 


If lefſee for /ife does waſte, and grants his gſtate, yet action of 2 Roll. Abt. 
waſte lies againſt him in the ftenet. $29, 


It thall bein 
the tenet during the term, becauſe in the eye of the law he is tenant as to the action of waſte, and 


againſt him that was the wrong-doer did the action accrue, which he cannot avoid by his aſſignment, 
and againſt him ſhall the treble damage be recovered, and the place waſted. And fo it is of meſne 
aſſignees; a juſt interpretation, that he that did the wrong ſhould anſwer the ſame ; and this is the cauſe 
that general non-tenure is no plea in an action of waſte, but ſpecial non-tenure may be p eaded, as the 
gianting over of his eftate, before which no waſte was done. 2 Init. 402. 

In wafte it is no plea that the defendant had nothing in the land the day of the norit purchaſed i for if he 
does waſte, and grants his eftate over, yet waſte lies againſt him; for the grantce may ſay that no waſte was 
done af:er the grant made to him, and the other will incur no miſchief if he has done no waſte ; for he 
may lay, that ſuch a day he granted over his eftate, before which grant no waſte was done. Per Finch- 
den clearly, and the action of walte was guas tenet. And yet non-tenure is no plea ; for by him waſte is 
only treſpaſs, and by recovering againſt him, the grantee ſhall loſe the place waſted ; for the plaintiff 
bas elder title than the grantee. Br. Waſte, pl. 22. 

In waſte g= renet the defendant ſaid, that be had notbing the day of the writ purchaſed, nor ever after, 
judgment of the writ, and held nc plea; for if a man does waſte, and grants his eſtate over, the worit 


ſoail ſay, that they beld a: 4 as the term continued, and by this the grantee who is no patty to the writ, 
thall lote the place waſted, « Waſte, pl. 25. 


If a guardian commits waſte, and grants his ward over, the ward 2 Inſt. 30g. 
ſhall have waſte, during the infancy in the tenet, againſt the firſt 
guardian for the ſaid waſte, 

And if the ward brings it againſt any during his nanage, it ſhall Br. Waſte, 
be in the tenet. | AC 7 
he was guardian before the writ purchaſed, he ſhall not be charged but to his own time, and every 
geerdian for bis ewn time. Id. ibid. - 

If a leaſe for life be made upen condition that if the leſſee do fuch Brownl. 
an act, his eſtate ſhall ceaſe, and he commit fuch an act, the writ 239. Anon. 
{hall be brought againſt the leſſee in the tenet, though his eftate is 


ended. 
If ſeme le ſce for life grants his gſtate over, and after marries, the 2 Roll. Abt. 


action ſhall ſuppoſe that tener. 829. 
So, if He for life does waſte, and after aliens, and leſſor enters 2 Roll. Abr. 
tor the forteiture, the writ ſhall be in the tenet. $30. 


Br. Waſte, 
pl. 84 takes not' ce on'y of leſſee for years, (this was the principal point of the caſe,) and that in ſuch 


cal» the writ ha be in che cenet ; but that in Caſe of lite fur autre wie where ceſtui que vie dies, it (hi) 
»  ** 5 
de EST 


Action was brought for waſte in lands quas tenet pro termins an- Br. Waſte, 
norum, and counted that he leaſed to the defendant, 10 H. 7. for term 3 
ane year, to commence at Eaſter next afier, to continue for one year, man leates 
and /o the next year, and jo from year to year as long as the parties for 2 
leaſed, by virtue of which poſſeſſion, &c. he occupied by the ſpace of "*. — 
ixventy-four years, and aſſigned the waſte certain, &c, The defend- tet of the 
ant pleaded ns wwafte done, and found fer the plaintiff. And the ac- wette, Se. 
tion was brought anne 14 H. 8. And the court held that the count — 1 
ebated the writ ; for where it is tenet, and it thirty years after the * the weir, 
making, and counts of twenty-four years, this is a determination of yet this _ 
the leaſe a long time before the writ purchaſed, and therefore 77,09, 7 
mall be tenuit, and not tenct, Cur con. eſſt. 

Id. ibia. 


E If 
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2 Roll. Abr. If a leſſor bring waſte, the writ ſhall be quod fecit vaſtum, &c. in 


830. terris which he holds of him. | 
Ia. ibid. But, if he in the remainder bring action of waſte, the writ 
_ not be, which he holds of him, becauſe he does not hold of 
im. 
Il. ibid. So, if ſuch remainder eſcheat, and the lord bring the action of 


— ade, waſte, the writ ſhall not be, which he holds of him. 


Mo. 72. pl. If the father leaſe for life and die, and afterwards his heir confirm 
2 — m the eftate of the leſſee for his life, he ſhall have action of waſte, 
\ © wh quas tenet of his demiſe z becauſe the firſt leaſe is determined by 
Hs the confirmation. Per Dyer and Brown. 

Id. ibid. If there are two joint-tenants of land limited to them and the heirs 
of one, and they join in a leaſe for years, and the tenant for life 
dies, the other ſhall have an action of waſte of his demiſe. Per 
Dyer and Brown. 


2. In what Caſes it ſhall be brought in the Tenuit. 


2 Roll. Abr. There is not any writ in Chancery in the fenuit againſt tenant 

$30. for his own life. But—= - | 

14. ibid. It ſhall be brought in the zenuit againſt lefſee for years after the 
term paſſed. | 

Id. ibid. But, if it be nt brought in the tenuit, yet, if there are any word; 

| in the aurit which imply that it is paſt, it is good, as quas ei drmiſit. 

Li. ibid. After the death of ceſtui que vie it ſball be brought againſt the 

Br. Waſte, fenant pur auter vie in the fenuit. 


pl. 47+ welt 
cites 8. C. And per Perſey, if leaſe be made to the feme, and fhe take baron, who does waſte, and the 


Feme die, waſte againſt the baron ſhall be guod tenuit.— Br. Waſte, pl, 103. S. P. For he may hold 


over the term. | 
* 


2 Roll. Abr. If tenant pur auter vie do waſte, and alien, and leſſor enter for 

830. the forfeiture, the writ ſhall be againſt him in the tenuit. 

Id. ibid. Likewiſe, if waſte be brought againſt a guardian after full age of 
the ward, the writ ſhall be in the fenuit. 


Id. ibid. So it ſhall be in the tenuit, if it be brought after full age againſt 
a guardian for waſte before afſignment over. 
I. ibid. If feme leſſee for years do wwaſte, and the term incur, and ſbe 


marry, the writ ſhall be againſt baron and feme, and ſhall ſup- 
pole that they fenuerunt. (Quære this, for it ſeems it ſhall be the 
feme tenuit dum fola fuit.) | 

Id. ibid. If feme tenant pur auter vie do waſte, and ceſtui que vie die, and 
the feme marry, the writ ſhall be that the feme tenuit. 

Br. Waſte, If the Ie male 4 feoffment, and the lefſer re-enter, the action of 


pl. 95 waſte ſhall be in the Zen, becauſe the leaſe is determined. And 
where he continues it, it ſhall be quas tenet. Note the diverſity, 
Li. ibid. So, if tenant do walte, and then ſurrender to his leſſor, the 


Te the writ hall be in the fenuit, as ſome hold; but others hold it ſhould 
» . N 

new notes be in the tenet, whether he be tenant for life or years. 

there (5), S. P. And if he ia the reverſion agree thereunto, he ſhall not have an action of waſte in the 
renuit, for he cannot, by his own act, alter the ſ5rm and nature of his action, from the rencr to the 


tenuit; and he cannot plead, that betore ſuch a ſurrender no waſte was done. 2 Inſt. 304. 


Likewiſe, 


©@ SK 5 en Seth. os hs 
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Likewiſe, if grantee of 2 term wpon condition do waſte, and after 5 Rep. 12. b. 
the grantor enter for condition broken, an action of waſte ſhall 1 
de maintainable againſt the grantee in the fenuit. : 

Where A. was Ieſſee for years and deviſed his term to B. and made Id. ibid. 

C. his executor, and died, and C. did waſte, and afſented to the de- 
viſe in this caſe, though between the executor and deviſee, this 
has relation, and the deviſee is in by the deviſor, yet an action 
of waſle ſhall be maintainable againſt the executors in the tenuit. 


(L) Of the Pleadings in Action of Waſte, 


J]* is a good plea in waſte, that the houſe was ruinous at the Br. wate, 
time of the demiſe, and therefore fell: or that the houſe or Pl. 130. 
trees fell by wind or tempeſt. 

In an action of waſte brought by the leſſor againſt the leſſee, 1 Inf. g56. 
the leſſee in reſpect of privity cannot plead rieus en le reverſion ; * 
but he muſt ſhew how and by what means the reverſion is de- 
veſted out of him: but if the grantee of a reverſion brings an ac- 
tion of waſte, the leſſee may plead generally, that he has nothing 
in the reverſion, | 

In an action of waſte by the heir againſt his father, upon a gift Br. Waſte, 
to the father and mother and to the heirs of the mother; the P 55: 
tenant ſaid, that he diſcontinued to R. in the life of the feme, 
allſque hoc that the plaintiff had any thing in the reverſion, in the 
right of his wife the day of the writ purchaſed, or after ; and the 
plea was held double: and per Martin and others, nothing in re- 
verſion only is a good plea there. Contra, where the plaintiff 
counts of his own leaſe, or of the leaſe of his anceſtor. But it 
is a good plca in waſte ex afſignatione, upon grant of reverſion to 
the plaintiff, Note the diverſity. 

And in waſte againſt tenant by the curteſy, it is a good plea 14. ibid, 
that he diſcontinued in fee to R. in the life of the feme, and after 
R. leaſed to him for his life, ſaving the reverſion, and ſo nothing 
in reverſion the day of the writ purchaſed, We. 

And where the plaintiff counts of his own leaſe, or of his an- Id. ibid. 
ceſtors, the tenant may ſay quad non dinijit, and fhew how the 
heir has granted the reverſion to another to whom he attorned, 
alter which attornment no waſte done. 

In waſte the defendant ſaid as to the grange, that the moiety Br. Waſte, 
was decayed before the leaſe, and the other moiety was uncovered 43 2 
by tempeſt; and before the defendant could repair it, the plaintiff . 
entered, and was ſeiſed the day of the writ purchaſed ; judgment the matter, 
i actio. Per Hank, the laſt plea is double, the tempeſt and the unt, 


peſt is not 
entry; but Hull contra. waſte, unjefs 


the defendant permits the timber to rot after the tempeſt. Br. Double Plea, pl. 20. 


Where a leaſe is upon a condition, that if the tenant ſuffers 14. vid. 
waſte, he may enter, there he cannot enter ſor uncovering by 
tempeſt, unleſs he ſays that the leſſee had ſuſhcient time aſter to 
rep air it, and did not. Per Hull clearly. 


14 In 
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Br. Wale, In waſte for permitting a houſe to be uncovered, by which the 
pl. 36. timber became rotten and corrupt, defendant ſaid, that the day of 
he writ purchaſed, the houſe was ſufficiently repaired ; and the 
| beſt opinion was, that it is no plea; for it is in a manner double; 
"the one, that if waſte was done it is amended ; and the other, 
that there never was waſte. But, if he. had ſaid, that after the 
waſte, it was ſufficiently repaired before rhe writ purchaſed, it 
ſeems to be a good plea. 

Br. Nega- Waſte in ten aſhes, the defendant ſaid, that the plaintiff gave 
gp &. them to BR. C., and commanded the defendant to cut and deliver 
Pet them to the ſaid R. C., by which he did ſo; judgment , acts: 
the plaintiff ſaid, that he did not cut by his command. Per 
Newt5n and Paſton, this is a negative pregnant, by which he ſaid that 

he did not command him; qrod nota. 

r. Waſte, Where a leaſe is by deed without impeachment of waſte, or 
pl. F. by grant to be diſcharged of waſte, all by one and the ſame deed, 
85 S the tenant may rebut, and plead in bar by it, and ſhall not be 
And Brooke driven to his writ of covenant: per Paſton. Brooke makes a quere, 
2 it It he ſhall be driven to his writ of covenant, if it be granted by 
eems to 
him, that another deed. 

If the grant be by another deed, it may well be pleaded in bar alſo. 


2 Roll. Abr. If a man leaſes land to another fine impediments vaſti, it ſhall be 


$35: a good bar in an action of waſte ; for thoſe words ( fine impediment» 
vaſti) amount to as much as without impeachment of waſte. 
IA. ill. 80, if a man leaſes the manor of D. and all lands and tenement, 


Sc. parcel of the faid manor, to have the aforeſaid manor, lands, 
woods, Sc. as houſe-bote and hay-bote, fine impediments vaſli tor 
years; this ſhall be a good bar in an action of waſte; for the 
words ( fine impediments vaſti) relate to all the things demiſed, and 
the expreſſing of houſe-bote, &c. is ſurplus and void. 

Pr. Waſte, Where the defendant juſtifies the waſte of cutting aſhes for 

* . fire-bote, he ought to ſurmiſe, that there were no underwoods 
upon the land, Sc. And the ſame law ſeems to be where he 
takes beeches or other trees which are timber, by the beſt opinion 
of the court. 

44 E. 3.44 If leſſee does waſte by cutting trees, and leſſor carries them 

b. For the away, (admitting the carrying away tortious, for there it is held, 

0-2-0 that he may have treſpaſs for them againſt the leſſor,) yet this i 

by the leffor not any matter in bar of the action; but he ſhall be put to his 


is no excuſe 
„ "eavina treſpaſs. 


which the leflee was guilty of by the abatement. Br. Waſte, pl. 39. cites S. C. 


Pr. Waſte, Waſte in a houſe, and alſo in a wood in cutting the trees 
pl. 112. and ſelling them, Sc. The deſendant as to the houſe faid, 


In waſte for 
+; <> he that no waſte was done; and to the trees, that the houſe was 


tole, the de- ruinous in groundſels at the time of the demiſe, by which he cut 
1 for reparations, and put the trees in the groundſels; and per cur. 
mi 18 a good plea where the plaintiif counts generally of cutting 
the ſaleis trees without more, but ce where he counts of ſale, as here; 
waverfable, for there he ſhall anſwer to the ſale ; by which Catg/by juſtified 


as 


and admit 


a dw. Ko Sn ds w» 20 3 
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the 23 above, abſue hoe that he ſold them, and good reaſon, for the that he cuts 
7 of writ of waſte is, quad non liceat alicui vaſtum, venditionem ſeu de- ws _ and 
the frrufionem facere in terris, domibus, boſcis, & c. | : — — 
le; deſtows them upon the repairs of the houſe, yet the tort which is ſuppoſed in the ſale is not anſwered z 
ner fer Montague, And Koightly ſeemed to be of the ſame opinion; and he ought alſo to conclude, that 

e it is the ſame waſte. D. 35. b. 36. a. pl. 33, 34. in caſe of Malveret v. Spink, D. go. b. pl. 8. in caſe 
the of Mervin v. Lyds. 
, it 
Ne venda pas is no plea, but defendant ſhall juſtify as in the Br. Wage, 
rave plea above, ab/que hoc, that he ſold ; or ſhall ſay, no waſte done — - 
iwer generally. 8 
Tio: In treſpaſs it was agreed, that tenant for years may cut wood, Br. Waſte, 
Per but it was doubted of tenant at will; but it ſeems that as long as Pl. 214+ 
that tenant at will is not countermanded, he may cut ſeaſonable wood, 
We. Littleton ſaid, then he ought to ſay, they have uſed ſuch 
„ot cuſtom in the country to cut underwood, for otherwiſe the juſtiſi- 
ced, cation is not good. uere inde, 
t be Note; Where hedge-bote or pale-bote are granted to be taken Noy, 23. 
tere, reaſonably, and where certain loads or a certain number of trees — 
d by are granted annually for that purpoſe, here it is not neceſſary to 
ſhew that the fence is in decay: and note, that for fire-bote it is 
not neceſſary at the time of cutting to ſhew the neceſlity : ſo, for 
reparation, for it is reaſon and good huſbandry to cut them in 
11 be {ome convenient time beforehand ; becauſe that which is allowed 
ment) certainly at ſome years may not be ſufficient, 
. If a man leaſcs a houſe, and grants farther to leſſee, that he 17 E. 3. 7. 
ents, may make his beſt profit of it; this grant ſhall not be any bar 22 cited 
ands, in an action of waſte for abating the houſe; for the grant ſhall 5 Fg" 
li for be intended, that he ſhall make his beſt profit according to the caſe of 
. r law, without tort and diſinheritance to the leſſor. Dubitatur. — o. 
an . 
: So, if the leaſe be of a wood, with grant to make his beſt profit 27E. 3 3. b. 
s for of it, he cannot cut and ſell. Dubitatur. 
voods But, if a man leaſes land, and grants farther to the leſſee, that 17. 3. 2. b. 
re he he ſhall make his beſt profit of the mines of ſtones, coal, and Mx ior 
nion iron, open in the land; this grant ſhall be a good bar in an —_— lands... 
action of waſte for digging coals, ſtone, and iron, and felling : with liberty 
them tor the molt profit of them is to ſell, and he can have little 2 
held, other profit. profit of the 
this is mine, digged for mine, and (old the gravel coming off it; this is no waſte, if the firſt ac of digging be 
to his ry hy for the ſale is not waſte, that being a ſubſequent act. Adjudged, Goub. 28. pl. 37. 27 E. C. 
In waſte by him in remainder, he ought to ſhew the deed of Br. Waſte, 
remainder, pl. 28. He 
ſhall ſhew 
trees the deed, if it be demanded by the tenant. But fer Finch, he need not ſhew it till then. Br. Mon- 
> ſaid, Arans, pl. 15. 
ſe was | . 
de cu In waſte againſt tenant for years of the leaſe of the plaintiff Theleal's 
bar. bimfelf, the defendant pleaded that the plaintiff nil habuit in Cm 
cutting tenementts but jointly with his wife in tail, Oc. and held a 
here; 800d plea, 
aſtified 83 
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Theloal's So in waſte againſt baron and feme, on a leaſe to them both 

— lib. 11. made by the plaintiff's father, the tenants pleaded, that the 

* ow” pp F father ne leſſa pas to them, modo & forma, &c. and held 
a good plea. 

Br. Waſte, But in waſte againſt tenant in dower, ſhe pleaded a grant made 

pl. 76. to her by the heir, to hold without impeachment of waſte, and 
averred that he had aſſets by deſcent; and the opinion was, that 
it is no plea : For the ſtatute of Glouceſter ſpeaks of warranty with 
aſſets to bar the tail, and not of grant with aſſets. 

39 E. 3. 33. In action of waſte againſt tenant in dower, it is a good bar, 
that the baron who was the anceſtor of the plaintiff, aliened to 
B. who aſſigned to her her dower, and ſo the reverſion is in him, 
and not in the plaintiff. 

Br. Releaſe, In waſte againſt tenant by the curteſy, or in dower, they may 

lecke ber ſay, that the plaintiff granted the reverſion to M. N. to whom 

grantedaway they attorned. 

the reverſion, and tenant attorned, the action failed at common law. 2 Inſt. 300. 


Br. Nega- In waſte, the plaintiff counted upon a leaſe for years, by him 
$ . &. made to the defendant, and that he did waſte: and the defend. 
* ant was not ſuffered to ſay, that he did not leaſe for term of years, 
but that he did not leaſe modo & forma, &c.; for if he leaſes 
for life or in fee, the defendant may plead it, and traverſe the 
count, Ce. 
Br. Waſte, In waſte againſt A. for tenements, which he held of the leaſe 
= ll of E., who held them for term of life of the leaſe of his father, 
tenure, pl. the defendant ſaid, that he had“ nothing in the tenements the day 
55. * Br, of the writ purchaſed, nor ever after; but E. was and is tenant; 
CIs judgment of the writ, and non allocatur ; upon which he ſaid, that 
EEE E. was tenant the day of the writ purchaſed, ab/que hoc, that he 
ever any thing had of the leafe of E., which was held a good plea, 
and the other maintained his writ z quod nta, and yet non-tenure is 
no plea in waſte; but it ſeems that this amounts to that E. nn 
dimiſit modo & forma, 
Er. Waſte, Waſte was brought againſt tenant for life for digging clay and 
- 708. gravel: the defendant jullified, by command of the plaintiff; and 
e leſſor 8 5 . 
was ſeiled in the beſt opinion was, that it is no plea, for the leſſor himſelf 
fee, but in cannot juſtify to dig it, therefore his command is void; as if 1 
—— 4 command F. S to kill my father, which he does, I ſhall have ap- 
the gravel, peal: and in formedon, if writ of eſtrepement is delivered to the 
and ſo his tenant, the demandant cannot command him to cut the trees, but 
— eſtrepement lies, for thoſe commands are void. | | 
leaſe, is not good; and, by Townſhend, this gravel is part of the inheritance, and he cannot grant his in- 
heritance by parol only without deed. See the Year Book, 2 H. 7. 14. 


Mo. Su pl. But, where JF. brought waſte againſt the defendant, tenant 
* for life, by reaſon of a remainder to him limited by uſe; and 
Deitenſum. aſſigned the waſte profternendo harreum ; the defendant - pleaded 
in bar, that the great timber of the ſaid barn, at the time of the 
death of her huſband, was ſo rotten, Oc. that it could not be 


repaired; 


| and 
and 
imſelf 
is if 1 
ve ap- 
to the 
s, but 


t his in- 


tenant 
; and 
leaded 
of the 
not be 
aired; 
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repaired; this was taken to be a good plea, and iſſue taken upon 
the matter. 

The plaintiff made a leaſe for years to A., and before the ex- 

jration thereof he made another leaſe of the ſame lands to B. 


the defendant, to begin preſently, and then brought an action of . 


waſte againſt him for waſte done during the firſt leaſe : The court 
{aid, that in ſuch cafe it would not be ſafe for him to plead no 
waſte done, for it would be found againſt him, and if he ſhould 
plead the ſpecial matter, as aforeſaid, viz. that the firſt Jeae was 
in being at the time of the waſte done, after the expiration where- 
of no waſte was done, this would be good, if the ſecond leaſe was 
not by indenture, otherwiſe, he will be eſtopped by the indenture 
from ſhewing that the ſecond leaſe had another beginning than 
the indenture purports, and then the waſte will charge him. And 
if defendant pleads the ſpecial matter, the plaintiff, by his replica- 
tion, may eſtop him to plead any other beginning of the term than 
the letter of the indenture purports, and it will be no departure 
becauſe it ſtrengthens the declaration. 

Ancient demeſne is no good plea in an action upon the ſtatute 
of Gloucefter, for it is only a perſonal action, and the ſtatute is be- 
neficial to the commonwealth, 

In waſte for cutting down 300 oaks, the defendant pleaded as 
to 200 of them, that the houſe leaſed was ruinous, &c. and that 
he cut them down to repair the houſes, and as to the reſidue, that 
he felled and keeps them to employ about the reparations tempore 
epportuno, And all the court, without argumenr, held it no plea: 
For if it ſhould be good, every farmer might cut down all 
the trees on his farm, when there was no manner of occaſion 
to repair. 

If two bring an action of waſte, the releaſe of one is a gobd 


bar againſt the other. 


two be brought in the tenuit, a releaſe of the one is a bar to both. But otherwiſe it is in 
the:e the releaſe of one doth not bar the other. Id. ibid. 

If there be tenant for life, the remainder over in tail, and he 
in remainder releaſe to the tenant all his right, this is a good 
bar againſt the releaſor in a writ of waſte; and yet neither fee 
nor fee-tail paſs. 


Ow. 24. 
C. B. 
O wen's caſe. 


Cro. Eliz. 
593. pl. 0 
C. B. 1 
George v. 
Stam field. 


1 Inſt, 356. 
b. If the 
action by 
the tenet, for 


Br. Waſte, 
pl. 145. 
But, if tee 
nant in fee 
releaſe to his 
tenant for 


life a'l his right, yet he ſhall have action of waſte, =—So, if leſſee for life do waſte, and grant over his 
efale, and leffor releaſe to the grantee ; in an action of waſte againſt the leſſee, he ſhall plead the re- 
leaſe: and yet he har nothing in the land. I Init. 269. b.—— And ſo in waſte ſhall tenant in dower, or 
by che curteſy, in the like cate, and the vouchee and the tenaut ia a præcipe, after a feoffinent made, and 
loinacontra farmam collationis, Id. ibid. 


M) Of the Judgment in Actions of Waſte, and 
what ſhall be recovered thereby. 


87 AT UTE of Glouceſter, 61. 5 enacts, That he (a) (4) If one 
which ſhall be attainted of 4waſle, ſhall leaſe (b) the thing that he j'imt-tengae 
tath waſted : and moreover ſhall (e) recompenſe thrice ſo much as the © he 
waſte, both 
waſte ſhall be taxed at. ſhall be at- 
tainted of the waſte, Cc. 2 lat. 303. kaut treble damages ſhall be recovered again him that did the 
unde only. 2 Inſt. 302. 


(6) In 


() In an action of waſte againſt a leſſee for life, for waſte done in three acres, the defendant claim 
fee ; whereupon iſſue is joined ; the jury find againſt the defendant, that he hath but an eſtate for life ; 
and inquired further of the waſte, and found the waſte done in one acre only. The plaintiff cannot *. 
jodgment for the whole land, in reſpect of the forfeiture and treble damages: for that judgment is not 
according to this act, that is to ſay, of the place waſted, and treble damages in reſpect of the place 
waſted : wherefore he had judgment according to the ſtatute, of one acre and treble damages. 2 Inſt. 30%, 

(e) Whereſoever the common law gave ſingle damages againſt any, this act gives treble, unleſs there 
be any ſpecial proviſion made by this act. 2 Inſt. 306. 

This ſtatute does not bind the king. Per Coke, Arg. Mo. 321+ in Engleſield's caſe, 


If the guar- Aud for waſte made in the time of wardſhip, it ſball be done at i; 


dian ſuffers cantained in the Great Charter. 
a ſtranger to 


cut down timber.trees, or to proſtrate any of the houſes, and according to his name of guardian doth 
not endeavour to keep and preſerve the inheritance of the ward in his cuſtody and keeping, nor to forbid 
and withſtand the wrong-doer, this ſhall be taken in law for his conſent : for in this caſe gui non probibet 
guod probibere poteſt aſſentire videtur 3 and if ſuch waſte and deſtruction be done without the knowledge 
of the guardian, or with ſuch number as he could not withſtand, then ought the guardian to ceuſe an aſſit 
to be brought againſt ſuch wrong-doers, by the heir, wherein he ſhall recover the freehold and the di. 
mages for ſuch wrong and diſheriſon. So note a diverſity between the intereſt of a guard an created by 
law: for there in an aſſiſe the heir ſhall recover damages; but otherwile it is in caſe of a leaſe for year, 
which is the leſſor s own at, 2 Inſt. 305. | 


The com- And where it is contained in the Great Charter, that he which dd 
mittee of a f he waſte during the cuſtody ſhall leaſe the wardſhip ; it is agreed that 
— z he ſhall recompenſe the heir his damages . for the waſte, if ſo be that 


after tender- the cuardſbip loſt do not amount to the value of the damages before ile 
ed marriage age of the heir of the ſame wardſbip. 


to the heir, 

and he refuſed, and mar ĩed elſewhere. The waſte is found by office. The queſtion was, Whether the 
committee may bring forfeiture of marriage? The court upon adviſement held, hat the committee by 
doing waſte Joſt only the ward of the land, and aot of the body, by the expreſs words of this ſtatute, 
Dy. 25. b. pl. 163. Anon. 


2 Inſt. 307) Upon the conſtruction of the ſtatute of Glouce/tker, ſome queſ- 
tion has been made, Whether in this mixed action the place 
waſted is the principal 'or the damages? And in divers reſpects 
the one is more principal than the other: for in reſpect of the 
antiquity againſt tenant in dower, and tenant by the curteſy, the 
damages are the principal; and therefore they ſhall be ſometimes 
preferred, viz. the plaintiff to have execution of the damages 
before the place waſted; but in reſpect of the quality, the 
realty is ever preferred before the perſonalty; and therefore in 
waſte, if the defendant confeſs the action, the plaintiff may 
have judgment of the land, and releaſe his damages, which 
proves the realty to be the principal; for omne majus dignum tre 
hit ad ſe minus. 

F. N. B. If two coparceners leaſe land for life, and after waſte con- 

do. (K). mitted one dies; the aunt and niece muſt join in the action: and 
though the niece ſhall recover no damages, yet ſhe ſhall recor:! 
the place waſted: and it ſeems they ſhall hold the ſame in & 
parcenary. 


Br. Waſte, In waſte at the ni/ priut waſte was found in four oaks in divers 
PL. 23. parts in a wood: and it was doubted if he ſhall recover the wood 


If termor of : 
2 wood does Or the place waſted : and at laſt it was awarded, that he recow! 
waſte in one the place waſted, and his treble damages. 

corner ofthe 

wood, he {hall no: loſe all the word, per Fineux, Ch. J. but only the place waſted, Br. Waſte, pl. 96 


——— Bur, 'f this «6 wvers plots of the land in the wood in divers places; if the, terme does * 
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the wood, he {hall loſe thoſe plots, though he did not do waſte in them; for thoſe are peel of the wood: 
And this ſeems to be where he has done waſte in the wood ſparſim & circumgueque ; and this was ſaid by 
Fiaeur in the Reading of Thecher. Ibid. 


If trees growing /par/im in a cloſe are cut, in an action of waſte lat <4, a 
all the cloſe ſhall be recovered, | —_— : 


Anon. and the treble value ſhall be levied by f. fu. Kc. 1. ibid. 


If waſte be done in divers rooms in a houſe, the rooms ſhall be 2 Int. 54. 
recovered in an action of waſte, and not all the houſe, 

But, if waſte be done in a houſe ſparfm throughout the houſe, 1. ibid. 
all the houſe ſhall be recovered. 

If waſte be done in the hall of the houſe, yet all the houſe ſhall 74. 9. 
not be recovered, though ſome ſay, that the houſe has its deno- In ancient 
mination from the hall. time, it way 


holden b 
ſome, that if the hall was waſted, the whole houſe ſhould be recovered ; for that in thoſe days the Pail 


war the place of the greateſt reſort and uſe, inſomuch, that the whole houſe was called by the name of 
the hall, as Dale Hall, &c. but the purview of the ſtatute of Gloucetter is, that he ſhall loſe that thing 
that he hath waſted. 2 Init. 303, 304. 

Noy, Attorney-General, in Mr. Atkins's Reading held, that the 15 E. 3. tit. Waſte, 8. That in 
waſte of the hail the houſe ſhall be recovered, was good law, contrary to the opinion of 1 Inſt, 54. a. 
And he cited the caſe of Lord Abergavenny v. Sir Richard Southwell, in an action of waſte, for waſte 
Jone in the kitchen and larder of a caſtle, and all the caitle was recovered, becauſe a caftle is not divid- 
able, and ſo adjudged, II Elie. See D. 272. b. Marg. pl. 33. 


If a man brings an action of waſte, becauſe the pales of a park, 2 Roll. abr. 
which encompaſs the park, were permitted to decay; but it is 836. 
not averred that there were any deer in the park, or that thereby 
the deer were diſperſed, and in this action the plaintiff recovers ; 
he ſhall not recover all the land which is compriſed within the 
pale, but only the place where the pale ſtood, And the court 
ſeemed to incline to it in a writ of error upon ſuch judgment in 
bank, the judgment being athrmed in the King's Bench to recover 
the place waſted. 

If a man does waſte, and grants his eſtate over, yet upon an Br. Wag⸗, 
action brought againſt him, he ſhall loſe the place waſted : and Pl 33. 
his grantee, who is not party to it, ſhall Joſe his intereſt. And 
therefore it is a good plea for the grantee, that ſuch a day he 
granted his eſtate over, before which grant no waſte was done: 
and in an action againſt the grantee it is a good plea, that J. N. 
granted 1t to him, after which grant no waſte was done. 

In waſte by two upon a leaſe for term of life, one was ſum- Br. wage, 
moned and fevered, and the other ſued forth, and aſſigned the Pl. 115. 
waite in divers things, as in cutting willows, and found for the 
plaintiff, and damages were taxed, and he had judgment to re- 
corer the moiety of the damages, and the moiety of the place 
waſted, and as to the willows the court adviſed. 

If a man does waſte in hedge-rows which ſurround a paſture, Br. wage, 
nothing ſhall be recovered but the place waſted, viz. the circuit H- 136. 
of the root and not the entire paſture, 

If the tenant of one houſe is diſfeiſor of the next houſe, and he Vin. Abt. 
pulls down both, and builds them into one new one, difſciſee ſhall V- **+ 309. 
recover all the houſe, 
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6 Rep. 444 When waſte is brought in the zenw?, damages are only to be 

Biake'scsſe. recovered. 

Brown. If lefſee for years or life grants a rent out of the land ſo leaſed, 

238. Anon. and afterwards commits waſte, if the lord recovers the place 
waſted, yet the land ſhall be charged, 


(N) In what Caſes in general Waſte may be re- 
ſtrained by Injunction in Equity. 


Stonor v. A Court of equity will interpoſe by injunction to prevent the 


8 aſſertion of a doubtful right in a manner productive of irre. 
1 * . * . 7 . . 
Rep. 12. parable injury. Therefore, where the tenants of a manor, claiming 


Whit-iegg a right'of eſtovers, cut down a great quantity of timber of great 
1 White- value, their title being doubtful, the court entertained a bill at the 
egg, 1 Br, . . - . 
Ch. Rep, ſuit of the lord of the manor to reſtrain the aſſertion of it. But in 
57. P. R. C. this, and indeed in all caſes of waſte, the title of the plaintiff muſt be 
>" FO. ſet forth fully and particularly in his bill, elſe the defendant may 
v. Stamper, demur. The bill mult likewiſe be ſupported by an affidavit of the 
3 Atk. 496. waſte committed or threatened ; though in ſome caſes the injunc- 
* Anon. tion has been granted without one. But the court will not re- 
mbl. 209. g . . 

ſtrain the defendant from working a mine already opened, eren 

where there is an affidavit (a), unleſs it appear that he has 

only a term in the eſtate for years or for life, and that the te- 

verſion be in the plaintiff; or (6), that it be a breach of an expres 


covenant, or an undiſputed miſchief. 


'Bradly v. If a parſon commit waſte upon the glebe, an injunction will be 


yarns A granted on the application of the patron. So, if the widow ol 
bn“ the late incumbent commit walte during the vacancy.] 


Ch. Rep. 

399. Strachy v. Francis, 2 Atk. 217. Hoſkins v. Featherſtone, 2 Br. Ch. Rep. 552. 

MS. Rep. If a tenant for life plant woad on the land, which is of 6 
3 0 of poiſonous a quality that it deſtroys the principles of vegetation, 
Doral, without an expreſs power in his leaſe, where it is uſual to have ſuch 
Cans. powers, it may be conſidered as waſte, and the court of Chancery 


may grant an injunction. 
Moor, 554. If there be leſſee ſor life, remainder for life, the reverſion ot 
S. Þ. remainder in fee, and the leſſee in poſſeſſion waſtes the lands; 


1 Vern. 22. 5 8 5 
'Þ though he is not puniſhable for waſte by the common“ law, bj 

[3 Atk. og. reaſon of the meſne remainder for life, yet he ſhall be reſtrained 

* J 3- in Chancery, for this is a particular miſchief. 

That ſuch leſſee is not puniſhable by the common law, during the continuance of the remajader, thocgh 

af. er its determination he is. Jide 1 inft. 54. 2 laſt. 301. 


1 Vern. 23. But, if ſuch leſſee has in his leaſe an expreſs clauſe of uit baut 
Although 2 impeachment of waſte, he ſhall not be injoined in equity. 8 

equity will not aſſiſt a forfeiture, yet the tenant in poſſeſſion ſhall be reſtrained in equity from commit as 
waſte in all caſes, in which waſte is punithable by las; and for this purpoſe an injunRion will de grantes 
before the bi | is filed Alſo, an injunRion will be granted to fiay watte in behalf of an infant in wml 
fa mere. Equity will likewiſe (in ſome particular caſes) reftrain the tenant from commitu'g Wa'tty 


where it is diipurithable by law, either by the nature of his eſtate, or by expreſs grant of wvithovt . 
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Df TWalte, 
jelſee ſhall be reſtrained from pulling down houſes, defacing fears, &c. Hard. 96. 


TA tenant for years, remainder to B. for life, remainder to C. 
in fee. A. is doing waſte. B., though he cannot bring waſte, 
not having the inheritance, is yet entitled to an injunction. But 
(a) if the waſte be of a trivial nature, and 2 fortiori if it be a me- 
liorating waſte, as by building on the premiſes, (fee Co. Litt. 53.) 
the court will not injoin: nor, if the reverſioner or remainder- 
man in fee be not made a party, who poſlibly may approve of 
the waſte.) 


If A, is tenant for life, remainder to B. for life, remainder to 
the firſt and other ſons of B. in tail male, remainder to B. in tail, 
Ec. and B. (before the birth of any ſon) brings a bill againſt . 
to ſtay waſte, and A. demurs to this bill, becauſe the plaintiff had 
no right to the trees, and no one that had the inheritange was 
party; yet the demurrer will be over-ruled, becauſe waſte is to 
the damage of the publick, and B. is to take care of the inherit- 
ance ſor his children, if he has any, and has a particular intereſt 
himſelf, in caſe he comes to the eſtate. 

On a motion for an injunction to ſtay a jointreſs, who was te- 
nant in tail after poſſibility, Sc., from committing waſte, it was 
urged, that ſhe being jointreſs within the 11th of H. 7. ought in 
equity to be reſtrained from cutting timber, that being part of 
the inheritance, which, by the ſtatute, ſhe is reſtrained from 
aliening; and the court granted an injunction againſt wilful waſte 
in the ſite of the houſe, and pulling down houſes. 

[On a bill to reſtrain a jointreſs auithout impeachment of waſte 
'irom committing waſte, a perpetual injunction was granted to 
teſtrain her and her agent from ploughing the paſture and meadow 
lands of her jointure.} 

But, where a jointreſs had a covenant that her jointure ſhould 
be of ſuch a yearly value, which fell ſhort, though her eſtate was 
not without impeachment of wwaſle; yet the court would not pro- 
hibit her committing waſte, ſo far as to make up the defect of her 


jointure. But quære if an action of waſte be brought againſt her, if 


Chancery will injoin the action. 
It ſeems to be a general principle, however, that— 
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eaſe, equity will no! refrain the leſſee from cutting timber, ploughing, opening mines, &e., though ſuch 


Chan. Rep, 135 
14. 106. 116. 2 Vern. 392. 711. 1 Salk. 161. 2 Chan. Ca. 32. 2 Chan. Rep. 94. 


Roſwell's 
caſe, 1 Ro. 
Abr. 377» 
(a) Molli- 
neux v 
Powell, 
Paſch. 1730, 
per Lord 
King. 3 P. 
W ms. 268, 
note [F]. 
Daytel v. 
Champnels, 
1 Eq. Caſ. 
Abr. 400. 


11. ibid. 
Cook v. 
Whaley. 
[Pr. Ch. 
454. S. C.] 


Baſſett 7. 
Baſſett, 
Finch's 
Rep. 190. 


Id. ibid. 
Carew v. 
Carew. 


Tenant in tail, after poſſibility, ſhall be reſtrained in equity 2 Show. 69. 


from doing waſte by injunction, Sc. becauſe the court will never 
tre a man difinherited z per Chance, Finch. And he took à diver- 
ity where a man is not puniſhable for waſte, and where he hath 
5 right to do waſte; and cited Uvedale's caſe, 24 Cer. 1. ruled by 
the Lord Rall, to warrant that diſtinction. 


pl. 53 
Abraham v, 
Bubb. 

A woman 
tenant in 
tail, after 
poſubility of 


Ide extinct, was reſtrined from comm'tting waſte in pulling down hovſer, or cutting down trees, which 


890 4 . X , 
44 de ence of the houſe, and fruit trees in the garden: 


* naſe: 


u Cons. 2 Freem. 2-8, 279. pl. 349. 


A. deviſed lands, on which timber was growing, to his wife 
lor life, remainder to B. in ice, paying feveral legacies within a 


Iimited 


but for ſome turrets of trees, 
« __ . m n , 

ds length or two from the court, wouls grant no junction, becauſe ſhe had by law power to com- 
and yet ſh: vas nerertbeleſ- re{troines in the paiticulars aturclaiyy becauſe they ſeemed to be 


which Kood 


C axton v. 
Clastoa. 


9 


rc 


limited time, and in default of payment, the remainder to C, he 
paying the legacies z and on a bill brought by B. the court gave 
him leave to cut timber or the payment of the legacies, though it 
was oppoſed by the tenant for life and the deviſee over, he mak. 
ing ſatisfaction to the widow for breaking the ground by carriage, 
waſte, Co 
ve 213, 80, where a man created a term for 500 years, in truſt for 
nerve gy himfelf and his wife for life, remainder to truſtees for payment 
S ol. of debts and annuities; and by will'deviſed the reverſion thereof 
to A. for life, without impeachment of waſte, remainder to his 
firſt and other ſons in tail male, with remainder over; A. being in 
want, the co rt gave him leave to cut down timber to the value 
of 5007. though the debts and annuitics were not paid; the tru. 
tees having no power to fell the timber, the debts being like to 
have a long continuance, and there being a great deal of decaying 
; timber on the eſtate. 
Bewickevo [A. tenant for life, remainder to B. his ſon in tail, remainder 
Whittie'e, to C. for life, with remainders over. A. files a bill in his own 
3 91 name and that of B. his ſon then an infant, ſtating (inter alia) that 
In this caſe, there were great quantities of timber upon the eſtate going to 
+ brody decay, and praying that he (Z.) might be empowered to cut down 
the tenant and ſell ſuch timber as was decaying or at its full growth, for the 
for life was benefit of B. The defendants by their anſwers admitted that 
* there were ſeveral trees in a ſtate of decay, and that it would be 
Mmainder- for the benefit of all perſons intereſted in the premiſes to hare 
man in tail, them cut down, It was decreed, that the Maſter ſhould inquire 
an canned what timber was ſtanding upon the eſtate that was in a decaying 
from the ſale Condition, which was neither a ſhelter nor ornament to the feat, 
of the tim- and that ſuch decaying timber as the Maſter ſhould direct ſhould 
. be cut down and ſold, and the produce of the ſale inveſted upon 
contract to proper ſecurity in the names of truſtees for the benefit of B. the 


be entered infant, to be paid him when he came of age. 
into between 
the tenant for lite and remaindet- men to ſhare in the profits of the ſale, (which ſeems not to be unrea- 


ſonable, for no tin. ber can be cut, without the content of the tenant for life,) could the cont in that case 
authorize the cutting down of the timber? For if the remainder-man in tail were to die before his eſtate 
veſted in poſſeſſion, the rights of the perion next in r-maincder would be varied. Where, therefore, the court 
bad authorized the cutting down of timber on the eſtate of an infant tenaut in tail in remainder, and the 
tenant” for lite claimed a life eitate in the money produced by the ſale, Lord Cou mi ſſioner Eyre faid, he 
thought the court had done wrong in doing fer the tenant in tail what he could not do for himſelf, and ihe 
money was ordered to be inveited in the funds, that when the infant care of age, the claims of the pat- 
ties might de diſcuiles in a bill. Mildmiy v. Mildmay, 4 Br. Ch. Rep. 76. It is, however, 2 we, 
that the money raiied by the ſale of timber cut down by tenant for life, impeachable of waſte, ſhall be 
Paid to him who has the fi; eftate of inheritance, whether in fee or in tail; and this, though there may 
be ſeveral intermediate remainders that may ariſe, Lee v. Aifton, 3 Br. Ch. Rep. 37. But yet, where 
the tenant for lite has alto in himſelf the next exiſtent eſtate of inheritance, ſubject to intermediate con- 
tingent remaindeis, he ſhall not take advantage of his own wrong in cutting down t'mber, but the cout! 
will preſerve it for the benefit of the contingent remainder-mens Williams v. Duke of Bolten, 
Feb, 24, 1784, 3 Cox's P. Wms. 218. note (1). 
_—_ In general, an injunRtion will not iſſue where the perſons ap- 
1 br. Ch. plying for it are tenants in common with the perſon in poſſeſſion; 
Rep. 621. for he has an equal title to the poſſeſſion with them, and they 
may have a partition againſt him. However, where it appeared 
that the perſon in poſſcilion was inſolvent, and could not pay the 
plaintiffs -their ſhare of the money produced by the ſale, Lord 


Chancellour granted the injunction. 
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Df Waſte, 


To what Caſes Waſte may be reſtrained in Equity, notwithſtanding 
the Words without Impeachment of Waſte, be contained in the 
Leaſe, Ec. | 


It is true, that a leaſe without impeachment of waſte, takes off all Plowd. 135. 
reſtraint from the tenant of doing it z and he may in ſuch caſe [At com- 
pull up, or cut down wood or timber, or dig mines, Sc. at his _ —_— 

- . . , ithe 
pleaſure, and not be liable to any action. | out impeach= 


ment 0 
$oa/te, only exempted the tenant for life from the penalty of the ſtatute, the recovery of hare, MN 
and the place waſted, not giving the property of the thing waſted. But in Lewis Bowle's caſe, 
11 Co. 79. it was determined, that theſe words allo gave the property: the neceſſary conſequence of 
which was, that in general, unleſs on particular circumſtances, he was not to be reſtrained in equity; 
for that would be to determine, that he ſhould not make ule of that property which the law allowed . 
But afterwards ſeveral inſtances were conſidered, in which this very large power might be exerciſed con- 
trary to conſcience and in an unreaſonable manner by the tenant for life; as, where his act was to the 
deſirn<ticn of the thing ſettled ; which was the ground of Lord Bernard's caſe, the ſtrongeſt that could 
h-ppen : yet that waa not an original caſe without precedent or judicial opinion to ſupport it, as appears 
from a caſe 5 Ja. 1. (before Lewis Bowle's caſe,) which probably occurred then, though the determina- 
tion there did not operate upon it, Per Lord Hardwicke, 1 Vez. 265. ] 


But though the tenant may let the houſes be out of repair, and 11 Rep. 92. 
cut down trees, and convert them to his own uſe; yet, where a int. 220, 
tenant in fee- ſimple made a leaſe for years without impeachment of ED i _ 
waſte, it was adjudged, that the leſſor had till ſuch a property, hows, 34, 
that if he cut and carried away the trees, the lefſee could only 
recover damages in an action for the treſpaſs, and not for the 
trees: Alſo it hath been held, that tenant for life, without im- 
peachment of waſie, if he cuts down trees, is only exempt from an 
action of waſte, Er. | 

And if the words are, To held 2vithout impeachment of any writ or Wood's 
dien of waſle, the leſſor may ſeize the trees, if the leſſee cuts them Init. 574« 
down, or bring trover for them. 

In many caſes, likewiſe, the court of Chancery will reſtrain, 
waſte, though the leaſe, c. be made without impeachment of waſte, 

For l 

The clauſe of ⁊vit haut impeachment of waſte, never was extended 
to allow the very deſtruction of the eſtate itſelf, but only to ex- 
cufe for per permiſſive waſte, and therefore ſuch a clauſe would not 
give leave to fell or cut down trees ornamental or {ſheltering of 
a houſe, much leſs to deſtroy or demoliſh a houſe itſelf. Thus 

A bill was brought by a remainder-man to reſtrain the tenant MS. Repz 
for life, without impeachment of waſte, from cutting timber in in Chane, 
Weſtroo:d Park 1mproper to be felled; and Lord Chancellour grant- Fs OI 
ed the injunction to reſtrain the defendant from cutting timber, v. Packing- 
wich ſerved for ſhelter or ornament to the houſe, or which grew wn. 
in lines, avenues, or ridings for ornament, and alſo any other tim- LL 
ber in the park, which was not of proper growth to be felled.— in this cafe 
And his lordſhip. in this caſe declared, that courts of equity had in be plaintiff 
this reſpect eſtabliſhed rules much more reſtrictive than thoſe of ———_— 
tne common law; which gave tenant for life, without impeach- ant, Sir H. 
ment of waſte, as large a power over the timber, as tenant in fee- Pkington, 
mple, that timber might be had for publick uſe. — 


HY Hb down a great 
on trees, and had threatened to cut down and defiroy them al! : that Sir H. Packington's agent 


dad agreed fos the ſale of 2000 trees, and that in conſequence thereof fome trees had been actually 
LR . . VU telled. 
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felled. It does not appear from the allegations of the plaintiff upon moving for the injundion, whe. 
ther the agent had admitied this fact. Sir H. Packington's anſwer was not come in. Lord Hardwicke 
granted the injunction to reſtrain Sir H. Packington, his agents, ſervants, and workmen, from cutting 
down timber-irees growing in Weſtwood Paik aforeſaid, which were for the ſhe/ter or ernament of the 
faid manſion- houſe there; and alſo any timber-trees, which were planted or grew in any lines, avenues, 
ar ridings, for the ornament of the ſaid park, until the ſaid Sir H. Packington ſhould fully anſwer the plain. 
tff*s bill, Reg. Lib. B. 1744. fol. 325-] 

2 Freem. Likewiſe, where A. upon his marriage ſettled lands to the uſe 
Rep. 53- of himſelf and M. his wife, and the heirs of their two bodies; aſ- 
— terward A. died without iſſue, M. married D. the defendant, being 
breſkip faig, then tenant in tail after poſſibility of iſſue extindt: and M. and 
if mp D. having felled ſome trees in a grove that grew near, and was 
Kh oi hast an ornament to the manſion-houſe, and having an intention to fell 
impeach. the reſt; the plaintiff, to whom the lands belonged in remainder, 
ment of brought his bill to reſtrain M. from felling thoſe trees, and to have 
— an injunction to ſtay the committing of waſte. This cauſe was 
puil down referred, and if the parties could not agree, then to be ſet down 


the booſe:, again. But Lord Ch. Nottingham diſcovered his inclination fortiter 
Argen for granting an injunction. | 
ciouſly, this court will reſtrain, although be hath expreſs power by the act of the party to commit waſte 
for this court will moderate the ezercife of that power, and will reſtrain extravagant humorous waſte, 
dechuſe it is pro Bono public to reſtrain it; and he ſaid he never knew an injunction denied to ſtay the 
pulling down of houſes by tenant for life without impeachment of waſte, unleſs it were to Serjeant Peck 
in Lord Oxford's caſe, and faid, he believed he ſhould never (-e this court deny it again. Ib. 54. 
2 Freem. cs. So, where a leaſe was made by a biſhop for twenty-one years, 
Abraham v. epithout impeachment of waſte, of land that had many trees upon it, 
—_ and the tenant t down none of the trees till about half a year 
before the expiration of his term, and then began to fell the trees; 
the court granted an injunction: for though he might have felled 
trees every year from the beginning of his term, and then they 
would have been growing up again gradually, yet it is unreaſon- 
able that he ſhould let them grow till towards the end of his term, 
and then ſweep them all away: for though he had power to com- 
mit waſte, yet this court will model the exerciſe of that power, 
A. ibid. So, in the cafe of tenant for life, remainder to the firſt ſon for 
life, eoithout impeachment of waſte, with remainder over, the firſt 
fon, by the leave of the leſſee of tenant for life, comes upon the 
land, and fells the trees, although he could not in that caſe be pu- 
niſhed by an action of waſte, yer he was injoined by this court. 
ven), Likewiſe, where A. on the marriage of his eldeſt ſon, in conſ- 
73% deration of 10, ooo“. portion, ſettled (inter alia) Raby Caſtle on 
— 4 himſelf for life, evithout impeachment of waſte, remainder to his 
v. Lord ſon for life, and to his ſirft and other ſons in tail male; after- 
Bernard. Wards, having taken ſome diſpleaſure to his ſon, he got 200 work- 
men together, and of a ſudden ſtripped the caſtle of the lead, 
iron, glaſs, doors, and boards, &c., to the value of 3o000/.; the 
court, on the ſon's filing his bill, granted an injunQion to ſtay the 
committing of waſte in pulling down the caſtle, and upon hearing 
the cauſe, decreed not only the injunction to continue, but that the 
caſtle ſhould be repaired, and put in the fame condition it was in; 
and for that purpoſe a commiſſion was to ifſue to aſcertain what 
ought to be rep: ired, and a Maſter to ſee it done at the charge and 
expence of the lather, and the ſon to have his colts. 
We A biſhop 


leaſe was made without impeachment of 76 ＋ W., in whom by „. we. 
ſeveral meſne aſſignments the remainder of this leaſe was veſted, His lordſhip 


articled with brick- makers, that they might dig and carry away the ſaid, that 


ſoil of twenty acres fix feet deep, provided they did not dig above 
two acres in the year, and levelled thoſe acres before they dug up 


before the 
ſtatute of 
Glouceſter, 


w \ kin . . . -., Waſte did not 
others. The (now) biſhop of Landon having the inheritance in 1 


right of his biſhoprick, brought a bill to injoin the digging of the lese tor 
ground for brick: Lord Chanc. Parker directed, that V. might years, and 
carry off the brick he had dug, but ordered an injunction to ſtop (ite being 


1 without im- 
further digging. prachment of 
waſte ſeerns originally intended only to mean, that the party ſhould not be puniſhable by that acute, and 
not to give a property in the trees or materials of an houſe pulled down by leflee for years ſans waffe : 
but he ſaid, that the reſolutions having eſtabiiſhed the law to be otherwiſe, he would not ſhake it, much 
leſs carry it further, and that he took this caſe, the Biſhop of London v. Webb, to be within the reaſon 
of Lord Bernard's caſe; wheie, as he was not permitted to deſtroy he caſtle to the prejudice of the re- 
mainder-man, ſo neither ſhall the leſſee in the preſent caſe deſtroy this field againſt the bithop, who has 


the zeverſion in fee, to the ruin of the inheritance of the church. bid. 528, 529. 


[A very conſiderable real eſtate was limited to Mrs. Rolt, who 
afterwards married the defendant the Lord Somerville, for life, 
without impeachment of waſte, remainder to the plaintiff Roli 
for life, without impeachment of waſte, with ſeveral remainders 
over. The defendant, the Lord Somerville, to make the moſt of 
this eſtate during the life of his wife, pulled down ſeveral 
houſes and out-buildings upon the eſtate, and ſold them, and 
alſo took up lead water-pipes that were laid for the conveyance 
of water to the capital mefſuage, and diſpoſed thereof; and he 
alſo cut down ſeveral groves of trees that were planted for ſhelter 
or ornament of the capital meſſuage. Upon this a bill was 
brought by the plaintiff to compel the defendant to account for 
the money raiſed by the particulars before mentioned, and 
to put the eſtate in the ſame plight and condition it was in 
before. The defendant demurred, and inſiſted, that this waſte 
was committed by tenant for life without impeachment of waſte, 
and therefore he was not liable to be called to an account 
for what he had done either at law or in equity; and if he 
was, yet the plaintiff could not call him to an account, be- 
cauſe he was not a remainder-man of the inheritance. Lord 
Hardwicke—Though an action of waſte will not lie at law for 
hat is done to houſes, or plantations for ornament or conveni- 
ence by tenant for life without impeachment of waſte, yet this 
court hath ſet up a ſuperior equity, and will reſtrain the doing of 
ſuch things on the eſtate. In Lord Bernard's caſe the court re- 
lirained him from going on, and ordered the eſtate to be put in 
the ſame condition. In Sir Blundel Charletor's caſe, the Maſter 
of the Rolls decreed, that no trees ſhould be cut down that were 
for the ornament of the park; but Lord Chanc. Xing reverſed 
that, and extended it only to trees that were planted in rows. 
My only doubt is, as to the trees that have been cut down; for if 
this bill had been brought before ſuch trees (a) had been cut down 
as were for the ornament or ſhelter of the eſtate, this court 

U 2 would 


Rolt V. Lord 
Somerville, 
2 Eq. Ca. 
Abr. tit. 
Walte (A), 
pl. 8. 

(a) Even 
where a ſon 
tenant in 
tail brought 
a bill againſt 
his father 
tenant for 
life, with - 
out im- 
peachment 
of waſte, 
charging 
waſte in 
pulling up a 
deal floor, 
removing 
ſome young 
oaks, and 
turning 
meadow in- 
to plough 
land, but did 
not apply for 
an injunc- 
tion, the bill 
was diſmiſſ- 
ed. Piers 
v. Piers, 
1Vez. 521. 
For the 
ground of 
going into 2 
court of 
equity is to 
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waſte, not hy 
way of ſatiſ- 
tuction for 
ths dame 
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but by way would have interpoſed : but here, the miſcliief is done, and it is 
CR impoſſible to reſtore it to the ſame condition as to the plantations, 
wrong. The and therefore it can lie in ſatisfaction only; and I cannot ſay the 
account is plaintiff is entitled to a ſatisfaction for the timber, which is a da- 
wy ke mage to the inheritance; yet as to pulling down the houſes and 
preventive buildings, and taking up the lead pipes, that may be reſtored, or 
juriſaiction put in as good condition again. In my Lord Bernard's caſe there 
by _ were directions for an iflue at law to charge his aſſets, with the 
given upon Value of the damages, he not having performed the decree in his 
the maxim Jifetime. —The demurrer was allowed as to ſatisfaction on account 
ee of the timber, but over- ruled as to the reſt. 

plicity of ſuits, that the party may not be obliged to proceed both at law and in equity. The court 
therefore have refuſed to entertain a bill merely for ſatisfattion for timber cut down afier the eſtate of 
the tenant who cut it down was determined, no injunEtion having been p:ayed. Jeſus College v. Bloom, 


3 Ack. 262. 


Afton v. Sir T. A., in the ſame ſettlement in which he made himſelf 
Aſton, tenant for life without impeachment of waſte, with full liberty to 
Ves. 204: commit waſte, ſettled a jointure upon his wife for liſe without im- 
peachment of waſte. On ſettling another part of his eſtate, he 
created a term on truſt to ſecure a rent-charge of 300 J. per au- 
num to his wife, as a further part of her jointure, and afterwards 

out of the rents and profits thereof to raiſe money from time to 

time, to reimburſe her expences in ſuſtaining and repairing her 
Jointure eſtate. A bill was brought by the daughter of Sir T. 4 
after his death and the death of her brother without iſſue, againſt 

her mother to injoin her {rom committing ſpoil and deſtruCtion on 

her jcinture eſtate, and for ſatisfaction for the damage done there- 

by; ſuggeſting, that ſhe had cut down even ſuch timber as was 

not it for repairs, and young ſaplins, Sc., leaving not a twig on 

the eſtate. Lord {ard:vicke upon the general ground, conſidering 

the queſtion merely as it concerned tenant for life without im- 

peachment of waſte under a ſettlement, ſeemed to think that the 

court could not interpoſe to prevent ſuch a tenant from cutting 

down timber in an improper ſtate. But on the ſpecial circum- 

ſtances of the caſe, his lordſhip expreſſed himſelf to this effect 

This fettlement is all in the ſettlor's own hand-writing, who 

does not appear to have been a lawyer: and though a counſel 

was ſaid to be employed, there is no evidence thereof. It is na- 

tural to ſuppoſe, that from the variety of expreſſions in the addi- 

tional words to the clauſe, wherein he makes himſelf tenant for 

life, he thought there was ſome difference. Beſides, the term for 
his wife's reimburſement 1s extraordinary ; and it is abſurd to ſup- 

poſe he meant to leave her at liberty to cut down and ſtrip the 

eſtate of every ſtick of timber, (which are the natural botes for re- 

pairs,) and then to come by this term to be reimburſed her ex- 

pences in buying timber of repairs: it is contrary to the plain in- 

tent, which was that ſhe ſhould be tenant for life without im- 

peachment of waſte to prevent trouble in little matters; but chat 

the ſhould be reimburſed out of this term what ſhe ſhould pay out 

of her own pocket. Therefore, as the defendant has cut down 

timber on this eſtate without applying it to repairs, ſhe ſhall have 
no 


ourt 
e of 
dom, 


ſelf 
y to 
im- 
he 
71s 
ards 
e to 
her 
1 
unſt 
n on 
jere- 
Was 
g on 
ring 
t im- 
t the 
tting 
cum- 
Cot 
who 
unſel 
is na- 
addi- 
at for 
m for 
o ſup- 
ip the 
or re- 
er ex- 
in in- 
t im- 
t chat 
ay out 
down 


] have 


nv 


no benefit of this term, till ſhe has reimburſed to the eſtate what 
ſhe has ſo unreaſonably cut away: and as to the future, the evi- 
dence being that ſhe has left no timber fit even for the repair of 
farm-houſes, I ſhall reſtrain her by the decree from cutting an 
more timber off the eſtate without leave of the court. ds 
T. D. deviſed his real eſtates, fituate at C., V., and B., to his Chambe 
wife, the defendant, for life, remainder to E. H. for life re- \yne v. 7 
mainder to the plaintiſff in fee. Juſt before his death he added — 
two codicils, the laſt of which, and the material one in the | re- as is — 
ſent queſtion, was in theſe words Whereas I have deviſed m (0) 1 he in- 
« eſtates by my laſt will and teſtament, as therein — 3 
« and my dear wife has no power to cut down any timber; n, — 
4 give unto my ſaid wife for and during ſo long time as ſhe all termoof that 
continue my widow, full power and authority to cut timber upon * 9 . 
«6 part of my eftate, for her own uſe and benefit, at all nn. 3 Rr 
n in = _ hi when, under this power, made contracts sv which 
or, and began to fell timber: wher aintiff ff oO 
bill rb charging, that ſhe cue — _— 2 
great many d- tendants 
trees that had been planted for ſhelter and ornament to the man- from cutting 
ſion-houſes, and which ſtood in the lawns, gardens, and pleature- 7 
grounds belonging to the teſtator, and alſo great numbers of f trock 2 
8 — ap- | grow. 
lins, and timber trees unfit to be cut, and praying an account of FF," the 
e 
a g waſte and deſtruction Planted or 
upon the eſtates. The defendant in her anſwer admitted, that the 2 
had cut down ſeveral trees in the lawns and pleaſure-grounds but 5 — 
inſiſted that it was for the improvement of the place, by widens euer of the 
ing the paſſages, and preventing damps : ſhe alto alleged, that oak 2 
er 1 8 2 accounted timber trees, that 3 
ö : nder ſuch ſizes. An injunc- V9,plant- 
tion (a), however, was granted to refſtraiur her from cutting trees ed walks, or 
which were ſaplins, and not proper to be cut as timber. The de- ra 
fendant aſterwards intermarried, and the cauſe coming on to be Wend of the 
heard (6), Lord Chancellour was pleaſed to direct a trial at law 8 8 
— 3 —— Ns the deſendant had cut and all 2 
ö which had been placed, or deſignedly from cutt ng 
lelt for the ornament or ſhelter of the manſion-houſe, gardens —_— 
and pleature-grounds at C. and at V., and alſo, whether the had beer on 
cut any ſaplins or young trees down which are not proper 0 he n part of 
felled as timber, and what damage had been ſuſtained thereby. e rec 
; fe led, till auſwer or further order. (29 3 Br. cn. „ 
$a ane Fu = ed ar r 5 3 15 
A ; ife, to reſtrain the father from E200, 
commutting waſte, by cutting down timber, eſpecially ſuch as was a 
ornamental to the houſe. The court, upon afhdavit, and certifi- 1 f. Ch 
cate of the bill filed an 33 1 
, granted an injunction to reſtrain the de- Ker. 47. 
PR from committing waſte upon ſuch part of the eſtate, 
e ee eject wo pee for waſte, and as to the 
, » gardens, and orchards, timber grow- 
ng for ornament and ſhelter to the houſe, to reltrain him from 
committing waſte therein till anſwer or further order. 


U 3 Lands 
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Counteſs Lands were deviſed to truſtees to be ſold, and the money to be 
3 of laid out in the purchaſe of other lands, which, when purchaſed, 
— 2 % were to be ſettled to the uſe of A. for life, without impeachment 
cher, 1 Br. of waſte, remainder over. The rents and profits of the lands to 
Ch. Rep. be ſold were directed to be, till ſale, to the uſe of the ſame per- 
2 875 ſons who would be entitled to the lands that were to be pur. 
chaſed. It was decreed, that A., the tenant for liſe, could not cut 
down timber on the lands that were directed to be ſold. 
Counteſs of Although, as appears from the above caſes, an injunction will 
Is iſſue to prevent a tenant for life without impeachment of waſte from 
2 Br. Ch. committing improper waſte, yet if the anſwer deny any intention 
Rep. 88. of doing ſo, be not excepted to, and be full, the order for the in- 
junction will be diſcharged.] 


(O) What Relief may be given in Equity, in Caſes 


of Waſte. 
MS. Rep. Bill was brought to reſtrain tenant in dower from getting 
— Vo peat : Lord Chancellour diſmiſſed it with coſts, as it appeared 


3March to be vexatious; the peat ſhe ſold not being above the value of 
3742, 10d. But herein it was ſaid, that digging peat is in many places 
the ordinary bote; and perhaps the only fruit that can ariſe from 
the land. They do not carry away the ſoil, for they dig off the 
turf, then take away the peat, and lay the turf down again: and 
tenant for life can no more dig peat to ſell, than cut down timber 
to ſell; and the Chancellour ſaid, if he was'to give any relief, he 
muſt direct an iſſue; but that the cauſe was of too frivolous a 

nature to maintain the expence. 
2Vern.392+ A bill being brought to redeem a mortgage, on the hearing, an 
_ Y account was decreed, and 240/. reported due; to which report the 
EW: plaintiff had taken exceptions. The cauſe thus ſtanding in court, 
the Lord Keeper, on a motion, and reading aſſidavits, that the de- 
fendant had burnt ſome of the wainſcot and committed waſte, 
ordered the defendant to deliver up poſſeſſion to the plaintill, 
who was a pauper, giving ſecurity to abide that event of the ac- 

count. 

MS. Rep. A.tenant for life, remainder to truſtees to preſerve, &c. remain- 
Mich. _ der to C. the plaintiff in tail, remainder over, with power to A. with 
{© Bara conſent of truſtees, to fell timber, and the money ariſing to be 
v. Lord veſted in lands, c. to ſame uſes, Sc. A. felled timber to the 
Craven. value of 3oool. with conſent of truſtees, who never intermed- 
dled, and A. had ſuffered ſome of the houſes to go out of repair. 
C. by bill prayed an account and injunftion. The Maſter of the 
Rolls ſaid, that the timber might be conſidered under two deno- 
minations, to wit, ſuch as was thriving and not fit to be felled; 
and ſuch as was unthriving, and what a prudent man and a good 
huſband would fell, &c., and ordered the Maſter to take an ac- 
count, c. And the value of the former, which was waſte, 
- and therefore belongs to the plaintiff, who is next in remainder 
of the inheritance, is to go to the plaintiff, and the value of r 
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other is to be laid according to the ſettlement, c. But as to 
repairs the court never interpoſes in caſe of permiſſiue waſte, either 
to prohibit or give ſatisfaction, as it does in caſe of wilful waſte ; 
and where the court have juriſdiction of the principal, viz. the pro- 
hibiting, it does in conſequence give relief for waſte done, either 
by way of account, as for timber felled, or by obliging the party 
to rebuild, c., as in caſe of houſes, c., and mentioned Lord 
Bernard's caſe as to Raby Caſtle. 2 Vern. But as to repairs, it 
was objected, that the plaintiff here had no remedy at law by 
reaſon of the meſne eſtate for life to the truſtees, between plaintiff”s 
—_— in 1 and — eſtate for life, and that there- 
ore equity ought to interpoſe, &c. and that thi | 
. ed non * ee 

A lord of a manor may bring a bill for an ace 
or timber cut by the 8 n N 

A cuſtomary tenant of lands, in which was a copper mine, that 1 P. Wms. 
never had been opened, opened the ſame, and dug out and ſold 42% 
great quantities of oar, and died; and his heir continued digging 4 —4 
and diſpoſing of great quantities out of the ſaid mine. The lord Knight. 
of the manor brought a bill in equity againſt the executor and Ju" Hagia 
heir, praying an account of the ſaid oar; and alleged that theſe be — » 
cuſtomary tenants were as copyhold tenants, and that the free- that ar to 
hold was in the plaintiff as lord of the manor and owner of the the nee 
ſoil ; and that the manner of paſſing the premiſes was by ſurren- — 
der into the hands of the lord, to the uſe of the ſurrenderee. — 
It was inſiſted for the defendants, that it did not appear, that — 
the admittance, in this caſe, was to hold ad voluntatem domini 5 
ſecundum conſuetudinem, & c. without which words, it was inſiſted, we perſons 
there could be no copyhold, as had been adjudged in L. Ch. J. * 
Halt's time. And L. Ch. Cereper ſaid it would be a reproach to 
equity to ſay, that where a man has taken another's property, as 
oar, or timber, and diſpoſed of it in his lifetime and dies, there 
ſhould be no remedy. Fi 

Converting a brewhouſe into tenements of a greater value, is Lev. 314. 
waſte, notwithſtanding the melioration, by reaſon of the altera- Gen. 
tion of the nature of the thing and of the evidence; and fo re- __ 
lolved on a trial before Hale, Ch. J., and the juty gave the verdict 
accordingly, and 100 marks ſingle damages, which being trebled 
amounted to 200. which the Chancery compelled Cole to take. 

Leſſee for 500 years of land about 200 J. a-year, built ſeveral Fin. R 
_ and — improved the rents from 200/. a-year to 135. Wild 

. a-year, and quietly enjoyed the ſame for twe 5 

and more, and — ion of waſte was brought for pulling ER 
down a brick wall, and cutting down fruit-trees, and diggin 
gravel for laying the foundations of the houſes built on the aid 
ground. He brought a bill ſetting forth, that ſuch building 
could not be accounted any waſte, but rather a melioration and 
improvement of the land. The defendant pleaded the ſtatute, by 
which proviſion is made for bringing actions of waite. But the 
court over- xuled the plea, and ordered the defendant to anſwer 
and to ſpeed the caule. 
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2 Vern. R. 
263. pl. 247. 
Ligo v. 
Smith and 
Leigh. 


2 P. Wms. 


240. 
Whitfield v. 
Bewit. 
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Of Waſte, 


An under-tenant of a jointreſs commits waſte ſparſim, ſo as at 
law the eſtate was forfeited, but inſiſted that he had improved 
the eſtate from 40 J. to 60/, per annum, and offered to take a 
leaſe of it at that rent for 50 years, and to anſwer the value of 


the timber on a quantum damnificatus. Quæ re. 


One ſeiſed in fee of lands in which there were mines, all of 
them unopened, by a deed conveyed thoſe lands, and all mines, 
waters, trees, Cc. to truſtees and their heirs, to the uſe of the 
grautor for life, (who ſoon after died,) remainder to the ule of 
A. for life, remainder to his firſt, &c. ſon in tail male ſucceſſive. 
ly, remainder to B. for life, remainder to his firſt, We. ſon in tail 
male ſucceſſively, remainder to his two ſiſters C. and D. and the 
heirs of their bodies, remainder to the grantor in fee. A. and B. 
had no ſons, and C. one of the ſiſters died without iſſue, by which 
the heir of the grantor as to one moiety of the premiſes, had the 
firſt eſtate of inheritance: A. having cut down timber and fold 
it, and threatened to open the mines, the heir of the grantor, 
being ſeiſed of one moiety wt ſupra, by the death of one of the 
ſiſters without iſſue, brought his bill for an account of the moiety 
of the timber, and to ſtay A.'s opening of any mine: and it was 
adjudged the right to this timber belongs to, thoſe who, at the 


time of its being ſevered from the freehold, were ſeiſed of the 


firſt eſtate of inheritance, and the property becomes velted in 
them. 


miſſion of the u ate, but that be refuſed to act.] 


Vin. Abr. 
tit. Wale, 


p. 523 


fVern.1 58. 
Brown v. 
Brown. 


MSS. Rep. 
Garth v. 
Cotton. 

26 G. 2. 
[iVez. 524. 
546. S. C. 
3 Atk. 751. 
S. C.] oo 


A bill was brought againſt the executors of a jointreſs to have 
a ſatisfaction out of aſſets for permiſſive waſte upon the jointure of 
the teſtatrix, Sc. But by Coroper, J. the bill muſt be diſmiſſed; 


for here is no covenant that the jointreſs ſhall keep the jointure 


in good repair; and in the common caſe, without ſome particu- 
lar circumſtances, there is no remedy in law or equity for per- 
miſſive waſte after the death of the particular tenant. 

It has been faid in equity, that a remainder-man for life ſhall, 
in waſte, recover damages in proportion to the wrong done to 
the inheritance, and not in proportion only to his own eſtate for 
life. 

A. being tenant for ninety-nine years, if he ſhould ſo long live, 
remainder to truſtees to preſerve contingent remainders, remainder 
to his firſt and other ſons in tail, remainder to B. in tail z A. and 
B. before iſſue born of A. fell timber. The eldeſt ſon of A. al- 
terward brings his bill for an account and ſatisfaction of the 
timber againſt B. Per Lord Ch.—'The plaintiff has no remedy at 
law, either in his own name, or in the name of his truſtees. A., 
if he had not conſented to it, ſhould have brought treſpaſs; for 
tenant for years is conſidered as a fiduciary for the remainder- 
man or his leſſor, If A. had had an eſtate tor life, and no limit- 
ation to truſtees, the plaintiff could have had no remedy becauſe 
tenant for life might have barred, or ſurrendered the whole eſtate 


to the remainder- man: but here the freehold was in the truſtees i 
an 
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and the poſſeſſion of the leſſee for years is in law the poſſeſſion of 
the owner of the freehold, The truſtees however could not here 
have maintained waſte, becauſ- the common law gave no action 
of waſte, but to the owner of the inheritance z and the ſtatute of 
Gloucefler gives the writ to the {ame perſon ; but the truſtee is in 
no other condition than a remainder-man for life, Truſtees may 
bring a bill in equity to ſtay waſte, before the contingent re- 
mainder comes in . If the truſtees had brought ſuch a bill, 
the court, as to trees actually cut, would have obliged them to 
have nlp, Pray e in money, to have been ſecured to attend 
the contingent uſes. Where there is tenant for life or years 
ſubjcct to waſte, and timber is blown down, the owner of the 
fir(t remainder in tail veſted ſhall have it; for the common law 
conſiders an eſtate in contingence as no eſtate : and when the 
tree is ſevered, the property veſts in ſomebody. If there be tenant 
for life, remainder for life, remainder in fee, the remainder-man 
can have no action for waſte, becauſe the plaintiff muſt recover 
the place waſted, which would be injuſtice to the remainder over; 
but ſuch a remainder-man of the inheritance after the interven- 
ing eſtate may have trover for the trees, and if remainder-man 
for life dies, in the life of remainder-man in fee, he may bring 
waſte, Though an injunction is a proper remedy, yet it has 
never been determined that a bill for an account cannot be main- 
tained aſterward : and though a recovery was ſuffered after waſte 
done, it was to the uſe of plaintiff and his heirs, which is no new 
uſe, and ought not to bar walte in equity. It is true, the action 
of waſte dies with the perſon 3 but though waſte will not lie at 
law, as the perſon committing it is dead, yet he may have relief 
in this court. It is held in all caſes of fraud, the remedy never 
dics with the perſon, but relief may be had againſt the executor 
out of aſſets; and this court will follow the aſſets of the party 
liable to the demand; and colluſion in this court is the ſame as 
fraud. —Decreed a ſatisfaction to be made to the plaintiff, for 
the value of the timber, as he is now tenant in fee of the eſtate; 
vut would not give any intereſt, as that would be carrying it 
too far. | 

An eſtate was ſettled upon A. for her jointure without im- 
peachment of waſte except in pulling down houſes and felling 
timber, remainder to her ſon B. for lite without impeachment of 
walte generally, remainder to truſtees to preſerve contingent re- 
mainders, remainder to his iſſue in tail, remainder to his ſiſter C. 
in tail, B. in the lifetime of A., and with her privity, fells tim- 
bers upon the eſtate, and afterwards dies in her lifetime ; where- 
upon C. brought an action of waſte againſt A. to recover treble 
damages, and the place waſted, and had a verdict. But it being 
proved that the timber was cut down with the knowledge of C., 
and that ſhe encouraged the doing ſo, a perpetual injunction was 
Zrantcd to reſtrain her from proceeding any farther at law.] 
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Df Wills and Teſtaments. 


QEVERAL branches of theſe heads having been already treat. 
ed of under the articles Deviſes, Executors and Adminiſtratir,, 
and Legacies, little more remains than to conſider what formal 
circumſtances are neceſſary to the perfection of a will and teſtz. 
ment, and by what means, and for what cauſes they may be 
avoided. 


For the better underſtanding of theſe particulars, we will arrange 
the matter relative to the reſidue of this ſubject under the folloy. 
ing diviſions, and inquire, 


(A) What is a Mill and Tehament, and wherein 
they differ. 


(B) Who are capable of making a Will and Teſta- 


ment. 


(C) What are the Requiſites to conſtitute a good 
Will, 


(D) Of the ſeveral Kinds of Wills: Wherein, 


1. Of Wills in Writing. —And here, 


1. What fhall be a good Will in Writing to paſs Lands and 
Tenements, &c.—IW herein, 


1. In what Language and Hand a Will may be written. 
2. Of the Circumſtances of Signing, Atteftation, Publicction, &. 
3. Of the Republication as what will amount to a Republica 
tion, and where a Republication will make a Deviſe goed, 
2. What ſball be a goed Will in Writing of Goods and Chattels 
3. What ſhall be a ſufficient Proof of a Will, 


2. Of Nuncupative Wills. 


(E) el 
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Of Clilis and Ceſtaments. | 299 
(E) Of the Nature and Effect of a Will and Teſta- 


ment. 7 
(F) How Wills, Cc. may be conſtrued. 
(G) How Wills may be avoided : Wherein, 


1. What ſhall be deemed a Revocation of a Will. 
2. Where a Will ſhall be ſet aſide for Fraud, &c. 
3. Where Fraud in obtaining a Will is examinable. 


(A) What is a Will and Teſtament, and wherein 
they differ, 


A Teſtament, is a juſt and complete declaration or ſentence of Terms de 
a man's mind, or laſt will of what he would have to be done _ Seer 
with his eſtate after his death.—Or, according to ſome, 2 


part 1. C2. and 3. Shep Abr. part 4. voc. Teſtament. { Teftamentum eft voluntatis neſtræ juſta [id eſt, 
ſolennis et legitima] ſententia, de eo quod quis poſt mortem ſuam fieri velit, l. 1. MODESTIN. LIB. a. 
PaxDecrT.] 


A will, is a declaration of the mind, either by word or writing, Carth. 48. 


in diſpoling of an eſtate z and to take place after the death of the 2 — 
eventum, ante eam rewocabilis, retents interim jure peſſidendi et fruendi, eft teſtamentum. Great. lib. 2. De 
Jure Belli ac Pacit, c. 6. n. 14.] A will ſhall have relation only to the teſtator's death, and not to the 
making, for till his death he is the maſter of his own will ; and therefore the will of a papiſt in Ireland 
was held to be avoided by a ſubſequent ſtatute made in that kingdom, which enacts, that the lands of pa · 
piſts there ſhall not be deviſable, but deſcend in gavelkind. Vin. Abr. tit. Deviſe, (H. b.) p. 7. 


It is in Latin called tefamentum, i. e. teſtatio mentis, the witneſs 74. ibid. 
of a man's mind; and to deviſe by teſtament, is to ſpeak by a 2 In% ut. 
man's will what his mind is to have done after his death; and it — 0 65. 
is ſometimes called a will, or laſt will, for theſe words are /yn9- (a) Hence 
uma, and are indiſcriminately uſed in our law, However, by OO 1 
the civil law, it is only ſaid to be a teſtament when there is an {,vjng anhe 
executor (a) made and named in it, and when there is none, it moſt perfect 
is but a codicil only: for a codicil is the ſame that a teſtament definition of 


. . » . o c ſt ent 
is (b), excepting that it is without an executor; and a man can Tells 


make but one teſtament that can take effect, but he may make #f ſupreme 
as many codicils as he will. r 
id ſolenniter 


ſacta, ut, quem welumur, poſt mortem naſtram babeamus hæredem. Comment. in Inſtitut. lib. 2. c. 10. 
% The dvilians define a codicil to be w/tima teftati wel inteftati woluntas minis ſelemnis : for by the Roman 
law, there might be a codicil, whether the party died teſtate or inteſtate : and if he died teſtate, the co- 
dicil might either be precedent or ſubſequent to the teſtament ; and in this caſe the validity of the codicil 
depended upon the validity of the teſtament ; the codicil had relation to the date of the teſtament, and 
required to be confirmed by the teſtament. But the codicils of an inteſtate derived all their efficacy from 


themſelve-, (tood in need of no confirmation, and were regarded only from the day on which they were 
made. 


And by the common law, where lands or tenements are deviſed x Inft. 111. 
in writing, although there be no executors named, yet there it is 
properly called a laſt will; and where it doth concern chattels 
only, a teſtament, 

He 
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Shep. Abr. He who makes the teſtament, is called the teſtator; and when 


part4- voc. a man dies without a will, he is ſaid to die inte//#te. 
Teſtament. 0 


2Ld.Raym. A teſtamentary ſchedule without witneſſes or an executor, haz 


2232 been declared a will. 


Beresford. 
Hickſon v. [So, a writing purporting to be an indenture, but by the party 
Witham, making it declared to be his will, has been conſidered as a teſts, 


Finch. Rep. 
195+ mentary inſtrument, j 


(B) Who are capable of making a Will and Teſta. 


ment. 


32 H. 8. c. 7. AN infant, until he be of the age of twenty-one yeirs, can 


and 34 H. 8. make no will of his lands by ſtatute of 32 & 34 H. 8. But 


85 af part by ſpecial cuſtom in ſome places, where land is deviſable by 
21,42. cuſtom, he may deviſe it ſooner; and of his goods and chattels, 
if he be a boy, he may make a will at fourteen years of age, and 

not before; and if a maid, at twelve years of age, and not be- 
fore: and then they may do it without and againſt the conſent 
of their tutor, father, or guardian. 

Id. ibid. If he or ſhe hath attained to the laſt day of fourteen or twelye 
years, the teſtament by him or her in the very laſt day of their 
ſeveral ages aforeſaid, is as good and lawful, as if the ſame day 
were already then expired. 

Swinb, part Likewiſe, if after they have accompliſhed theſe years of four. 

11. 982. teen or twelve, he or ſhe do exprefsly approve the teſtament made 
in their minority, the ſame by this new will and declaration is 
made ſtrong and eſfectual. | 

7 Inſt. 89. b. And yet ſome ſay an infant cannot make a will of his goods 


[The doc- and chattels, until he be eighteen years of age. 
trine above - 
ated, that the teſtamentary power commences in males at fourteen, and in females at twelve, ſeems to le 


the moſt relied upon. Vide Hargrave's edit. of Co. Litt. 89. b. note (b).] 


2Vern.a*g. Tt has, however, been agreed in equity, that a female may make 
{(a) This s a will at twelve years of aye of a perſonal eſtate, and a male at 
a very looie e 1 : 
ditur:, en. ſeventeen years of age, or fifteen (a), if he be a perſon of dil. 
tit ed to no cretion. 
attention. ] 
12 H. 7. A feme covert cannot make a will of her lands and goods, ex- 
. Pt it be in ſome ſpecial caſes: for of her lands ſhe can make 
Fitz Prec. no will with or without her huſband's conſent, /at. 32 & 34 H. 8. 
40. 4 Rep. 51. Br. Tejlament, 13,-But of the goods and chattels the 
has as executrix to any other, ſhe may make an executor without 
her huſband's conſent ; for if ſhe does not fo, the adminittratioi 
of them muſt be granted to the next of kin to the deceaſed tei. 
tator, and ſhall not go to the huſband. | 
Plowd. 526. But even of them ſhe can make no deviſe with or without her 
huſband's leave, for they are not deviſable; and if ſhe devite 
them, the deviſe is void. : 
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Of the things due to the wife, whereof ſhe was not poſſeſſed rH. 7.24 
during the marriage, as things in action, and the like, ſhe may 18 Bd. 4-11 


make her will, at leaſt ſhe may make her huſband executor of her —— dc 


paraphernalia, VIZ. her neceſſary wearing apparel, being that which 5. 28. 109. 
is fit for one of her rank. Some ſay ſhe may make a will with- Pre. 
out her huſband's leave, others doubt of this; however all agree, 25 2 tic 
that ſhe, and not his executor, ſhall have this after her huſband's 245-] 
death; and that the huſband cannot give it away from her; and 

of the goods and chattels her huſband has either by her or other- 

wiſe, ſhe may not make a will without the licence and conſent 

of her huſband firſt had ſo to do: but with his leave and couſent 

ſhe may make a will of his goods, and make him her executor if 

ſhe will. And it is ſaid alſo, that if ſhe does make a will of his 

goods in truth without his leave and conſent, and after her death 

he ſuſters the will to be proved, and delivers the goods accord- 

ingly, in this cafe the teſtament is good: and yet if the huſband 

zes the wiſe leave to make a will of his goods, and ſhe does ſo, 

12 may revoke the ſame at any time in her lifetime, or after 

her death, before the will is prored. But a woman after a con- 

tract with any man, before the marriage, may make a will as well 


as any other, and is not at all diſabled hereby. 


* 
x 


Likewiſe, a wife, whoſe huſbanQ is banithed by act of parlia- 
ment for life, may make a will as a feme ſole. 

A mad or lunatick perſon, during the time of his inſanity of $wind. part 
mind, cannot make will of lands or goods: but ſuch a one as hath 14. $ 3. 
his lucida intervalla, clear or calm intermiſſions, may, during the 
time of ſuch quietneſs and freedom of mind, make his will, and 
it wiil be good. 

So alſo, an idiot, 7, e. ſuch an one as cannot number twenty, II. part 17. 
or tell what age he is, or the like, cannot make a will or diſpoſe $ +: 
of his lands or goods; and although he make a wiſe, reaſonable, 
and ſenſible will, yet it is void: but ſuch a one as is of a mean 
underſtanding only, that has gre//um caput, and is of the middle 
tort, between a wiſe man and a tool, is not prohibited to make a 
Will. 

An old man likewiſe, who, by reaſon & his great age, is childiſh Id. ibid. pare 
again, or ſo forgetful that he forgets his own name, cannot make ?'; 81. 


tale 3 . 6 Rep. 23. 
4 will, ſor a Wiil made y ſuch an one is void. Marquis of Wincheſter's caſes 


2 Vern. 104 


So alſo it ſeems a drunken man, who is ſo exceſſively drunk that Swiab. part 
he is deprived of the uſe of his reaſon and underitanding, during 7: $ 1. and 
that time may not make a will; for it is requiſite when the teſta- -- 

tor makes his will that he de of ſound and perie& memory, i. e. 

that he have a competent memory and underſtanding to diſpoſe of 

his eſtate with reaſon. 

A man who is both deaf and dumb, and is ſo by nature, cannot Id. part 11. 
make a will; but a man who is fo by accident, may by writing $ 7-24 10. 
or ſigns make a will; and ſo may a man who is deaf or dumb by 
nature or accident. 

Aud ſo alſo may a man that is blind. * part 1. 

I, and It, 


But 
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Wood, Taft, But an alien enemy, perſons convicted and attainted, and re. 
335+ cuſants convict, cannot make a teſtament of lands or goods. 
— Abr. Neither may the head, or any of the members of a * 
. s tion, make a will of the lands or goods they have in com 
Tak. 948. for they ſhall go in ſucceſſion. * 
Swinb. part A traitor attainted, from the time of the treaſon committed, 
m—_ * 4, can make no will of his lands or goods, for they are forfeited to 
.c. 11.49. the king: But after the time he has a pardon from the king for 


So, if he his offence, he may make a will of his lands and goods as any 


dies before 
— other man. 


his will is good. Likewiſe his will of goods, which he hath as executor to another, is for 
not forfeited. Id. ibid. n » 15 good, for they ut 


Swinb. part A man who is attainted or convicted of felony cannot make 2 
ut: y 23 . teſtament of his lands or goods, for they are forfeited : But, if 
forfeiture of a man be only indicted, and die before the attainder, his will is 
a felon's good for his lands and goods both; and if he be indicted, and 
— will not anſwer upon his arraignment, but ſtand mute, Cc, in 
of the ſact this caſe his lands are not forfeited, and therefore he may make a 


committed, will of them. 
but the for- 


feiture of goods, to the time of the judgment given, 


Plow.61, And if a man kill himſelf, his will as to his goods and chatteh 
bens is void, but as to his lands is good, 


Swinb. part A man likewiſe who is outlawed in a perſonal action cannot 
11. 9. make a will of his goods and chattels, ſo long as the outlawry 
cContinues in force, but of his lands he may make a will, 
Wood, v. 1, But note; That however the wills of traitors, aliens, felons, 
Shen Abr. and outlawed perſons are void as to the king or lord that has right 
part g voc. to the lands or goods by forfeiture or otherwiſe z yet the will 
Teſtament. is good againſt the teſtator himſelf, and all others but ſuch per- 
ſons only. | 

Id. ibid. And note alſo; By the civil law the wills of divers others, as 
excommunicate perſons, hereticks, uſurers, inceſtuous perſons, 
ſodomites, libellers, and the like, are void; but by our law the 
wills of ſuch perſons, at leaſt as to their lands, are good by the 
ſtatutes that enable men to deviſe their lands. 

1d. ibid. In ſhort, all perſons whoſoever, male or female, old or young, 
lay or ſpiritual, at any time before their death, whilſt they are 
able to ſpeak fo diſtinctly, or write fo plainly, that another may 
underſtand them, and perceive that they underſtand themſelves, 
may make wills of their lands, goods, and chattels, and that al. 
though they have ſworn to the contrary; and none are reſtrained 
of this liberty, but ſuch as are before named. 


by 


(C) What are the Requiſites to conſtitute a good Will 


F 8 conſtitute a good will it is neceſſary, ; 

Firſt, That the teſtator be a perſon legally capable of making 
a will, Sce wwho are capable of making a will, B. ante, 
Second!y, 
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Secondly, That there be a perſon to take, and one that is ca- Sbep. Abr. 


| re- pable; for in all gifts by deviſe, or otherwiſe, that are good, there bart 4. p.13 
muſt be a donee in eſe, and not in poſſe only, and one that ſhall 
+4 have capacity to take the thing given, when it is to velt, or the 
* rift ſhall be void. | 
tted And hence it is, that where the deviſee of lands or goods, or Id. ibid. 
2 an executor of a will, doth die before the deviſor, or him that — og 
ed to f f Res fo f Brett v. 
* makes the will, the deviſe and will is void, and that neither the Rigden. 
y _ heir nor executor ſhall have the thing deviſed. 
J A deviſe to the wife for life, and after to the children unpre- 1 And. 60. 
tha ferred, is good. — 
But a deviſe by a man to his heir and his heirs is void. 2 And. 11. 
b | Garmyn v. Arſtetes 
yy” One deviſed his leaſes of lands to B. his eldeſt ſon, except the Shep. Abe, 
ll i ſum of 140/. to be paid out for portions for his daughters, and PRES 
ba made B. his executor z and held a good deviſe to them after this 
5 8 manner, and that the daughters might ſue for it in the eccleſiaſti- 
3 cal court, or court of equity. 
If one deviſe to the fon in tail, and if he die without iſſue, to Cro. Eliz. 
the next of his name; the daughter after married cannot have it, 53% . Boa 
| for ſhe is not of his name. Bur, If the 
hattels had not been married, ſhe would have had it, as being next of the name. I. ibid, 
One ſeiſed of a manor and lands deviſeth the ſame to his ſon, 3 Leon. 12, 
cannot and after, by another part of his will, deviſeth part of the ſame 
tlawry to another of his ſons ; theſe deviſes are good, and they ſhall be 
joint-tenants. 
felons, Thirdly, That the teſtator, at the time of making his will, 
is right have animum te//andi, i. e. a mind or ſerious intention to make 
he will fuch a will. | 
ch per- For it is the mind, not the words of the teſtator, that gives Swinb. part 
hfe to the will: Since if a man rathly, unadviſedly, incidently, 83. 
hers, 2 jeſtingly, or boaſtingly, and not ſeriouſly, writes or ſays, that ſuch 
perſons, | 2 one ſhall be his executor, or have all his goods, or that he will 
law the give to ſuch a one ſuch a thing; this is no will, nor to be re- 
by the garded. And the mind of the teſtator herein is to be diſcovered 
by circumſtances z for if at the time he be ſick, or ſet himſelf 
young, ſeriouſly to make his will, or require witneſſes to bear witneſs of 
they are it, it thall be deemed in earneſt; but, if it be by way of diſ- 
her may courſe only, or of ſomewhat he will do hereafter, or the like, it 
mſelves, ſhall be taken for nothing. | 
that al- Fourthly, That the mind of the teſtator in making his will be 
eſtrained free, and not moved by fear, fraud, or flattery. 


For when a teſtator is moved to make his teſtament by fear or 14. bid. part 
ercumvented by fraud, or overcome by ſome immoderate flat- 11. § 25- 
tery, the ſame is void, or at leaſt voidable by exception: And 7 8. 8 
therefore, if a man, by occaſion of ſome preſent fear or violence, 4. AT 
or threatening of future evils, does at the ſame time, or after- 
n wards by the ſame motive, make a will, it is void, not only as to 
f making him that puts him ſo in fear, but as to all others, although the 
teltator confirms it with an oath: but, if the cauſc of tear be 


ſome 


d Will 
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304 


NB. Fraud 
in wills of 
lands is on 
examinabie 
in the courts 
of common 
law, not of 
Chancery. 
Swinb. 478. 
And fraud 
In a will of 
perſonal 
eſtate is only 
examinable 
in the eccle- 
Gaſtical, 
Court. 
2 P. Wms. 
286. 
Steventon v. 
Gardiner & 
al. But 
ſee peſtca. 
+ For in that 
caſe it 15 to 
de preſumed, 
that the teſ- 
tator is ra- 
ther moved 
by fear, than 
by the ſub- 
lequent flat- 
tery. 
For the law 
will preſume 
that the tei- 
tator did it, 
leſt the phy- 
ſician ſhould 
neglect or 
for ſalee him. 
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ſome vain matter, or, being weighty, be removed, and the teſ},. 
tor afterwards, when the fear is paſt, confirm the teſtament, in 
this caſe, perhaps, the will may be good. And if a man, by occg. 
fion of ſome fraud * or deceit, be moved to make a will, if the 
deceit be ſuch as may move a prudent man or woman, and if the 
end be evil alſo, the will is void, or voidable at the leaſt; but, if 
the deceit be light and ſmall, or if it be to a good end, as where 
a man is about to give all his eſtate to ſome lewd perſon, from hi; 
wife and children, and they perſuade the teſtator, that the lewd 
fellow is dead, or the like, and thereby procure him to give his 
eſtate to them, this is a good will. And one may, by honeſt in- 
terceſſions, and modelt perſuaſions, procure another to make 
himſelf or a ſtranger executor to him, or the like, and this will 
not hurt the will. Alſo, a man may uſe fair and flattering 
ſpeeches to move tlie teſtator to make his will, and to give his eſtate 
unto himſelf, or ſome friend of his; except it be in caſe wher: 
the flatterer firſt threatens him, or puts him in fear +, or to hi; 
flattery joins fraud and deceit; or where the teſtator is a perſon 
of weak judgment, or under the government of the flatterer, or 
in danger from him; as, when the phyſician ſhall perſuade hi 
patient under his hand to make his will, and give his eſtate to 
himſelf 4: Or the wife attending on her huſband in his ſickneſs 
ſhall neglect him, and in the mean time flatter him to give her 
all: Or where the perſuader is importunate, and will have no 
denial : Or when there is another teſtament made before; for in 
all theſe caſes, the will will be in danger to be avoided. If I be 
much privy to another man's mind, and he tells me often in his 
health how he intends to ſettle his eſtate, and he being fick, I. 
of my own head, draw a will according to his mind, before de- 
clared to me, and bring it to him, and aſk him, whether this ſhall 
be his will or no? And he conſiders of it, and then delivers it 
back to me, and ſays, Yes; this is a good will. But if other- 
wiſe, ſome ſriends of a ſick man, of their own heads, ſhall make 
a will, and bring it to a man in extremity of ſickneſs, and read 
it to him, and aſk him, whether this ſhall be his will ? and he 
ſays, Yes, yes: Or if a man be in great extremity, and his friends 
preſs him much, and ſo wreſt words from him; eſpecially if it be 
in advantage of them, or ſome friends of theirs : In theſe caſes the 
wills are very ſuſpicious. 

Fifthly, That the will be made in the form preſcribed by law. 

'The rooms which the law preſcribes, differ according to the 
ſpecies of property which is to be diſpoſed of, that is, whether! 
be real or perſonal. And this leads us to conſider the ſeveral 


kinds of wills and teſtaments, and the circumſtances requilis 
to each, 
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D) Of the ſeveral Kinds of Wills and Teſtaments. 


Tr are two ſorts of wills or teſtaments: Firſt, in writing, 1 Ind. 121. 
which is, where the mind of the teſtator, in his lifetime, by 8 
himſelf, or ſome other by his appointment, is put in writing: or, th 
ſecondly, by word, or without writing, which is, where a man is »In ſome 
fick, and for fear that death, or want of memory or ſpeech, ſhould dies and 


ſurpriſe him, that he ſhould be prevented, if he ſtaid the writing 2 = 


of his teſtament, deſires his neighbours and friends to bear wit- paſs as chat= 
neſs of his laſt will, and then declares the ſame preſently, by tels by will 


3 : nuncupative 
word, before them: and this is called a nuncupative or nuncu- was. wo 


patory will or teſtament ; and this being after his death proved by out writing. 
witneſſes, and put in writing by the ordinary, is of as great nat. 111. 


force for any other thing, but land“, as when at the firſt in the 3 


life of the teſtator it is put in writing. See of Nuncupative writing, and 
Wills, poſt. hgned and 


atteſted in like manner as wills of other lands, fince the ſtat. 29 Car. c. 3.] 
A codicil is alſo in writing or by word, as a will or teſta- Id. ibid. 
ment 1s. | 
The civilians have other diviſions of wills and teſtaments, ſo- 


lemn and unſolemn, privileged and unprivileged, whereof the 
common law makes no mention, 


</20 


1. Of Wills in Writing. 


By the common law, no lands or tenements, (except by parti- ; 176. 171. 
cular cuſtom, ) were deviſable by any laſt will or teſtament, neither 


could they be transferred from one to another, but by ſolemn 6 1 
livery of ſeiſin, matter of record, or ſufficient writing (a). Be- (4) The 


cauſe it was preſumed, that the teſtator would do that in extremis, true reaſon 


that he would not do in his health; that it proceeded from the ramen; 


diſtemper of his mind, by the anguiſh of his diſeaſe, or by nature of che 


liniſter perſuaſion, to which in his ſickneſs he was more ſub- feudaltenurs 
ject. But this being altered by ſtatute, we are next to in- — 
— firit eſta- 

: bliſhed be- 
twixt the lord and his tenant, For though donations after length of time were made to the tenant and 
bis heirs, or the heirs males or females of his body, under certain duties and ſcrvices expreſs y reſerved, 
or which the law created : and though the word heirs, &c. be words of limitation, and appropriated to 
meaſure out the length or continuance of the eſtate : yet they were always underſtood the heirs of the 
prelent tenant, who being liable to the ſame ſervices when they came into the tenancy, the lord was to 
have the tuition and education of ſuch heirs, in caſe they happered, by reaſon of their minority, to be 
incapable of performing the ſervices, that ſo he might, by bis care and diſcipline, ſecures to himſelf 
tenants always capable thereof, either in their own perſons, if they happened to be males, or by proper 
marrioges with his tenants, it they proved to be females; and therefore by no act of the tenant's could 
be diſpoſe of the f-ud, ſo as to defeat the lord of the advantages of his ſeignory. And hence it was, that 
atenant could not deviſe it even to his own heir, ſo as to malte him a purchaſer thereof; for then he 
coming in not by the donation of the lord, but the diſpoſition of the tenant, though he remained liable ta 
the naked ſervices, yet the lord loſt the advantages of wardſhip, marriages, &c. which were annexed only 
de tnoſe who came in, upon the terms of his own donation by deſcent. x Eq. Caf, Abr. 401. 
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1. What Pall be a goed Will in V. riting to paſs Lands and 


Tenements. 


(a) There * The (a) ſtat. 32 H. 8. c. I. uſually called the Statute of Wills, 
8 cc enacts, That every perſon (6) having manors, lands, c. ſhall 
tations con. have power to give (c), diſpoſe, will, and deviſe by will, in 
cerning wills *© (4) writing or otherwiſe, by act executed in his lifetime, all 
_ 1 & his ſaid manors, Oc. ; any law, ſtatute, Wc. to the contrary 
ature fince ©© Notwithſtanding. 


the making thereof: bur as the ſtatute 29 Car. which is now the proper pattern to follow, has altered the 
forms by requiring more ceremony and greater exaQnels, it will be ſufficient barely to mention ſame of the 
caſes on this ſtatute of 32 H. 8. (5) That the lands muſt be ſua, and therefore lands purchaſes after the 
will is made, will not paſs. Lide Plow, 344. { Sed wide 2 Vez. jun. 427+] (c) A deviſe of an 
authority to executors to ſell, is within the act. Moor, 341. 4) A man beyond fea wrote a leiter, 
in which he declared his will to be, that his land ſhould go in ſuch a manner; and adjudged a good will, 
Moor, 177. So, if a man had ordered one to make his will, and ther by to deviſe Wbireacre to A. and 
his beirs, and Blackacre to C. and his heirs, and he had written the ceviie to A., but before the deviſe to C. 
was written, the deviſor died; yet as to A. this had been a good deviſe. 3 Co. 31. b. So, a will wa 
held good, where a lawyer took only ſhort notes, with deſign to reduce it into form, which he afterwards 
did, but the deviſor died before it was read to him. 1 And. 34. A will wrote without the appointment 
of the teſtator, if read to him, and approved by him, was held good, ſigning and ſealing not being necei- 
Gary, Cro, Eliz. 100. Dyer, 72. a, 2 Leon. 35. 


c And farther, by the ſtatute of frauds and perjuries, 29 Car. 2. 
dt c. 3 f F. all deviſes and bequeſts of any lands or tenements de- 
ce viſable by the ſtatute of wills, or by any particular cuſtom, 
cc ſhall be in writing, and ſigned by the party deviſing the ſame, 
& or ſome other perſon in his preſence, and by his expreſs di- 

* reCtions, and ſhall be atteſted and ſubſcribed in the preſence of 
c the ſaid deviſor by three or four credible witneſſes, or elſe they 
« ſhall be utterly void and of none effect. 

« And by 9 6. no deviſe in writing of lands, tenements, or 
« hereditaments, or any clauſe thereof, ſhall be revocable, other 
« than by ſome other will or codicil in writing, or other writing 
« declaring the ſame, or by burning, cancelling, tearing, or obli- 
cc terating the ſame by the teftator himſelf, or in his preſence, 
tc and by his directions and conſent : but all ſuch deviſes and be- 
« queſts ſhall remain in force until the ſame be burnt, &c. in 
« manner aforeſaid, or unlefs the ſame be altered by ſome 
& other will or codicil in writing, or other writing of the de- 
« viſor, ſigned in preſence of three or four witneſſes, declanng 

the fame,” 

Wood, part Therefore, if a will be of lands or tenements, it muſt be in 

. writing, and it mult be committed to writing at the time of the 

Plow, 345. making thereof; and it is not ſufficient that it be put in writing 
after the death of the tcRator, being firſt made by word of 
mouth only, for then it is but a nuncupative ſtill, But, if the 
will be firſt made by words of mouth, and be afterwards written, 
and then brought to the teſtator, and he approve of it ſor his will: 
or if the teſtator, when he declares his mind, appoint that the 
ſame ſhall be written, and thereupon the ſame is written accord- 
ingly in the lifetime of the teſtator, theſe are good wills of land, 

an 


. a0 


Lal 


La 


— 


5 To 
de- 
om, 
me, 
di- 
e ol 


they 


„ Of 
ther 
iting 
obli- 
once, 
d be- 
c. in 
ſome 
e de- 
aring 


be in 
}f the 
Titing 
rd of 
if the 
ritten, 
s will: 
at the 
ccord- 
1 land, 

and 


- 


Ot Wills and Teſtaments. 307 


and as good as if they had been written at the firſt. Therefore, if 
one be very ſick, and another come to him and aſk him, whether 
his wife ſhall have his lands? and he ſay, Yes; and a clerk being 
preſent, put this in writing without any precedent command- 
ment or ſubſequent allowance of the ſick man, this is no good 
will of the land. So, if one declares his whole mind before wit- 
nefles, and ſends for a notary to write it, and dies before he 
comes, and the notary writes it after his death, this is no good will 
of the lands, but a good nuncupative will for the goods and chattels, 
exceptthe teſtator declares his mind to be, that it ſhall not be his will 
unleſs it be put in writing ; for then perhaps it may not be a good 
will even for his goods and chattels. So, if he that writes the will 
cannot hear the party ſpeak, and another, that doth ſtand by the 
fick man, tells him what he ſays; in this caſe, if there be none 
others preſent to prove that he reported the very words of the ſick 
man, this will be no good will of the land. But, if a notary takes 
directions from the ſick man for his will, and after goes away and 
writes it, and then brings it again and reads it to the teſtator, and 
he approves it; or, if it be written from his mouth by the no- 
tary according to his mind, and his mind were to have it written, 
although it be not ſhewed or read to him afterwards, theſe are 
good teſtaments. So, if the notary only take certain rude notes 
or direCtions from the ſick man, which he agrees to, and they be 
afterwards written fair in his lifetime, and not ſhewed to him 
again, or not written fair until after his death ; theſe are good wills 
of lands. But, if a fick man bid the notary make a will of his 
lands, but do not tell him how, and the notary make a deviſe 
of it after his own mind, this is no good will: and yet if 
it be after read unto him, and approved: by the teſtator, it 
may be good, If a will be found written in the teſtator's 
houſe, and not known by whom, and it be read unto and ap- 
proved by the teſtator, this is not a good will in writing for lands 
and goods, 7 


Having ſhewn how far writing is neceſſary, it remains to con- 
ſider 
U 


1e. 


* 


1. In at Language and Hand a Mill may be written. 


It is not material in what matter or ſtuff, whether in paper or Swinb. part 
parchment, nor in what language, whether in Latin, French, LI B 
Dutch „or any other tongue, or in what hand or letters, whether x; * 
in ſecretary hand, Raman hand, or court hand, or in any other fo framed 


hand, a will be written, ſo that it be fair and legible, that it be 2 236 
. 5 . . £itates 2C. 
read and underſtood : neither is it material whether the ſame be cording to 


Written at large, or by notes or charaQters vſual or unuſual, as the rules of 
XXI. for twenty ſhillings, or when the figure 1 is ufed inſtead of by 


7 
the letter A. if it be uſual in the teſtator's writing, or the like, for As 
the will is good notwithſtanding. So alfo, if ſome words be omit- Smick. 
ted, or Improper ſentence uſed, when the intent and meaning is 
apparent; as, where a man ſays, I make my wife of this my laſt 
will and teitament,” leaving out the word exccutrix, yet the will is 
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good: and this ſhall be underſtood. But, if it be ſo done as it 
® Where a cannot be read “, or by reading the mind of the teſtator cannot 
vin was be known, then the will is void and of no force; in like manner 
written ſo , 2 
blindly that as a nuncupative will is when the words ſpoken are ſo ambiguous, 
it was ſcarce obſcure, and uncertain, that thereby the meaning of the teſtator 


legible, and cannot be known or underſtood, 
the legacies 


were in figures, it was referred to a maſter to examine what thoſe legacies were, and he to be aſliſted by 


ſuch as were {killed in the art of writing. 1P. Wms. 425. Matters v. Maſters, 
We now proceed to treat, —— 


2. Of the Circumſtances of Signing, Atteftation, Publication, &c. 


The clauſes of the 29 Car. 2. above recited, having rendered 
thoſe circumſtances neceſſary, it is next to be inquired, When, in 
legal conſtruction, theſe requiſites ſhall be deemed to have been 
complied with? which may be beſt collected by attention to the 

following caſes. | 
2 Str. 764. It has been held, that ſealing a will, is a ſigning within the ſta. 


Warneford tute of frauds and perjuries. 
v. Warne- 


ford. [Gryle v. Cryle, 2 Ack. 176. Sed ile Smith v. Evans, 1 Wilſ. 313., and Right v. Price, 
Dougl. 244. eoatras. | 3 


Perk. 47. But a will in writing need not be ſealed: but it is added, 2, If 
it be good to paſs freehold or inheritance ? 
3 P. Wms. Where the teſtator owns his hand before the witneſſes who 
. ſubſeribe the will in the teſtator's preſence, the will is good, 
v. Evelyn, though all the witneſſes did not ſee the teſtator ſign; and it is ob- 
[Grayſon v. ſervable that the ſtatute of frauds does not ſay, the teſtator 
—_ . ſhall ſign his will in the preſence of three witneſſes; but requires 
8. P.] theſe three things; firit, That the will ſhould be in writing, 
2dly, That it ſhould be ſigned by the teſtator. And, 3dly, That 
it ſhould be ſubſcribed by three witneſſes in the preſence of the 
teſtator. 
2 Str. 1109. Nevertheleſs a will has been held to have been well executed, 
ere Y- though it was not mentioned in the atteſtation to have been ſigned 
awlet. . 
in the preſence of the teſtator. 
2 Ch. Caf. If a will is atteſted by three witneſſes, who ſeverally ſigned 
185 = their names, not being preſent together; yet each ſigning being 
5. Lake, in the preſence of the teſtator, makes it a good will within the 


Feb. 1 ſtatute. 
1742, B. R. 
2 Atk. 176. by Sanders, notes. 2 Vez. 455. S. C.] 


Lr But, if a man ſubſcribes and publiſhes his will in the preſence 
& Lid. of two witneſſes, and they ſubſcribe it in his prefence, and after 
makes a codicil in writing, reciting that he had made a former 
will and confirmed the ſame, (except what was excepted by the 
codicil,) and declares, that the codicil ſhall be taken as part of bis 
will, and publiſhes it in the preſence of one of the witneſſes to 
the firſt will and another new witneſs ; this is not a good will, tot 


there were not three ſubſcribing witneſles in the preſence of the 
teſtator 
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teſtator; and one of the witneſſes to the codicil never ſaw the will. 


b. Adjudged, though it was objected, the will and codicil made but 

25 one will, and the circumſtance of three witneſſes wanting to com- 

_ plete the will, was perfected by the codicil. 

. So, if a man makes a will in ſeveral pieces of paper, and there 3 Mod. 2632 
are three witneſſes to the laſt paper, and none of them ever ſaw Le & Lib. 

1 the firſt; this is not a good will. 

a [It was proved that C. made his will, conſiſting of two ſheets Bond. e, f. 
of paper all of his own hand - writing, and ſigned his name at the 1 
bottom of each page; and that he alſo made a codicil of his own — 
hand-writing upon one ſingle ſheet, and called in H., ſnewed him S. C. Black. 
both the ſheets of his will, and his ſignature to every page there- Rer. 497+, 
of, and told him that was þ:s will; and then ſhewed 2 cha c- 

red dicil, and deſired him to atteſt both the will and codicil: which 
„ in he did, in the preſence of the teſtator, and in the manner ap- 
een pearing upon the face of the inſtrument, and then went out of 
the the room. V. and L. came in immediately afterwards, and the 
deviſor ſhewed them the codicil, and the /a/? ſheet of the will, and 
{ta- ſealed both before them. C. then took each of them up ſeverally 
as his act and deed for the purpoſes therein mentioned. Then 
ice the witneſſes atteſted the fame in the teſtator's preſence, but NR- 
: VER SAW the FIRST ſheet of the will ; nor was THAT ſheet PRO- 
DUCED % them; nor was the ſame, or any other paper, UPON 

2 It THE TABLE. Both the ſheets of the will were found with the co- 2 


dicil in the teſtator's bureau, after bis death, all wrapped up in 


who one piece of paper; but the two ſheets of the will were not 
ood, pinned together. And the queſtion upon theſe facts was, Whe- 
ob- ther this will was duly executed according to the ſtatute of frauds? 
Lator After three ſeveral arguments before the court of King's Bench, 
uires and one argument before all the judges in the Exchequer- chamber, 
ting. Lord Mansfield delivered the judgment. His lordſhip ſaid, that 
That the queſtion made at the trial, and ſubmitted by the caſe, as it 
{ the then ſtood, turned upon the ſolemnity of the EXECUTION ; and 
they were of opinion, © that the due execution of this will could 
uted, © not be come at, in the method wherein the matter was then 
igned « put;” that if this were conſidered as a ſpecial verdict, they 
: thought it was deſeQtively found as to the point of the /egal ere - 
igned cution of the will; that every preſumption ought to be made by a 
being jury, in favour of ſuch a will, when there was no doubt of the 
in the teſtator's intention; and that they all thought the circumſtances 
luficient to preſume that the firſt ſheet was in the room; and that 
the jury ought to have been ſo directed: but, upon a ſpecial ver- 
dict, nothing could be preſumed z therefore they were all of opi- 
eſenee nion, © that it ought to be tried over again;“ and if the jury 
| after thould be of opinion, © that it was then in the room,” they ought to 
former tind for the will generally, and they ought to pre/ume, from the 
by the cireumſtances proved, that the will aas in the room.” 
of his A will of lands was originally executed in the preſence of two MS. Rep, 
ſles to witneſſes only, and at the diſtance of four years afterwards, the ens “. 
ill, for teſtator re-executed his will, by drawing a pen on the old ſtrokes, 5. K. Mil 
of the in the preſence of one other perſon, who likewiſe ſubſcribed his 16G. a. 


13 name 
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2 76. name as a witneſs to it, Upon an ejed ment, brought by the heir 
y Sanders, at Jaw, and on a ſpecial verdict, it was determined by the court, 
1 — that this will was properly executed, and atteſted, under the ſta- 
S. C.] tute of frauds and perjuries. 


MS. Rep. It was determined by the Lord Chancellour, that a will is well 
Grayſon v. proved, though the witneſſes did not ſee the teſtator ſign his name; 


— 


In Canc. if he declared it to be his hand-writing to them, and they atteſted 


78 26 6. 2. it in his preſence, and in the preſence of each other. 
[ Grayſon v. 


Atkinlon, 2 Vez. 454. S. C.] 


MS. Rep. A will was atteſted by three witneſſes, in the preſence of the 
uri _ teſtator and of each other, but the teſtator did not write his name 
wry ea or put his- ſeal in their preſence, but pointed to the paper and 
27G.2. ſaid, that was his will, and he had wrote it, and that his name, 
[Doug William Ellis ſubſcribed, was his writing and name; and laid his 
I hand on the ſeal, and ſaid, that was his ſeal. On a queſtion 
Dormerv. in this cauſe, Whether this will, ſo executed, was good as a 
Thuriand, revocation of a former will, under the fixth ſection of the ſta— 


1 tute of frauds? Lord Hardwicte, aſſiſted by Lord Ch. Juſtice 


Willes, Strange, Maſter of the Rolls, and the Chief Baron, held 


clearly that it was; it not being doubted but that it was good 
as an original will, according to the authorities determined on 
this head, that the owning it to be his hand-writing was ſuf- 
ficient. | 
4 Salk. 633, The teſtator deſired the witneſſes to go into another room, ſeven 
Shires v. ards diſtant, to atteſt his will, in which there was a window 
Tin Cale Ln through which he might ſee them. And it was held, that 
v. Dade, this will was well atteſted according to the ſtatute of frauds : for 
I Br. Ch. though the ſtatute requires atteſting in the teſtator's preſence, to 
_= Mur. Prevent another will from being obtruded in the place of a true one, 
Jowe, reiying yet it is enough if the teſtator might ſee. It is not neceſſary that he 
on the au- ſhould aCtual Tee them f ning» 1577 20 that rate, it a man ſhould 
1 ut turn his back, or look off, it would vitiate the will: and the 
elined to ſigning was in the view of the teſtator; he might have ſeen it, and 
= that is enough. So, if the teſtator, being ſick, ſhould be in bed 
where the and the curtain drawn, 


teſtatrix could fee the witneſſes through the windows of her carriage, and of the attorney's office. ] 


1 P. Ws. But, where one deviſed lands to J. S. and his heirs, and duly 

Bieri ſubſcribed his will in the preſence of three witneſſes ; who, for 

2. Broderick. the eaſe of the teſtator, went down ſtairs into another room, and 
atteſted the will there, which was out of the preſence of the teſ- 
tator: and the heir at law was prevailed on to join in a leaſe and 
releaſe of the deviſed premiſes, in truft for the deviſee ; the will 
and the releaſe were both ſet aſide; for the releaſe reciting that 
the will was duly executed, was ſuggeſtio falſi, and the concealing 
from the heir, that it was not duly executed, was ſuppreſſio vert ; 
either of which circumſtances are good reaſons for ſetting aſide 4 
releaſe or conveyance, 

qlLev. 1. If the teſtator writes the will with his own hand, though he 


— does not ſubſcribe his name, but ſeals and publiſhes it, and 5 
witneſles 


T . ̃ . ²—0 U EO WU 27 CANTO 


* 
duly 


o, for 
y and 
ie teſ- 
ſe and 
e will 
g that 
ealing 
veri; 
aſide 2 


gh he 
d three 
itucſles 


' Of Mills and Teſtaments. 


witneſſes ſubſcribe their names in his preſence, it is a good will; 
for his name being written in the will it is a ſuthcient ſigning ; 
and the ſtatute does not direct, whether it ſhall be at the top, 
bottom, c.; and, by three judges againſt one, ſealing is a ſigning 
within the act. And note; it is not ſaid in the act, that the 
ſigning ſhall be in the preſence of the three witneſlcs at the ſame 
time. 

J. S. before the ſtatute of 29 Car. 2, viz. in 1668-9, wrote his 
will with his own hand on a ſheet of paper, and the writing went 
to the bottom on one fide, and half-way on the backſide, which 
will, at the end of it, had the name and ſeal of J. S., and notice 
was taken in his own hand of ſome interlineations. At a very 
little diſtance on the backſide of the ſame paper, a codicil was 
written, which extended almoſt to the bottom of the ſame back- 
fide of the paper, and was dated 1679, which was after the /a. 
tute of frauds, and had the name of the deviſor ſubſcribed, and 
his ſeal affixed; in which codicil a legacy as to a houſe was re- 
voked, and the ſame was thereby deviied to 4. for life, and after 
to his brothers ſucceſſively, but notice was not taken of the names 
of his brothers in the codicil, but they were named in the will. 
At the top of the will was written,“ Signed, ſealed, and publiſhed, 
« as my laſt will and teſtament, in the preſence of the ſame, being 
« written here for want of room below.” This was likewiſe written 
in the teſtator's own hand, and then the names of the three wit- 
neſſes were ſubſcribed ; two of thoſe witneſſes were dead, and 
the third was produced at the trial, who teftified that he was ſer- 
vant to the teſtator for four years, and about twenty-ſeven or 
twenty-eight years ago, he and the other' two witneſſes were 
called up in the night, and ſent for into the teſtator's chamber, 
who produced a paper folded up, and defired him and the others 
to ſet their hands as witneſſes to it, which they all three did in his 
preſence ; but they did not fee any writing, nor did the teſcator 
tell them it was his will, or ſay what it was; but he believes this 
to be the paper, becauſe his name is there, and the names of the 
other witneſſes, and he never witneſſed any other deed or paper 
for the teſtator; and though the teſtator did not ſet his name or 
ſcal to the will in their preſence, yet he had often ſeen him write, 
and believes the whole will and codicil to be of his hand-writing. 
And Lord Chief Juſtice Trevor inchned that here was ſufficient 
evidence to find the codicil well executed, and the jury found it 
accordingly, 
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allo ſays, that the execution was about twenty-ſ-ven or twenty-eight years ago; which time is 
lubſequent to the codicil. But it was ſaid, the execution is ſullicieat within the ſtatute; for there is no 
neceſſity that the witneſſes ſee the teſtator write his name: and it he writes theſe words, © Signed, ſealed, 
* 23d publithed as his will,” and prays the witneſſes to ſubſcribe their names to that, it will be a ſufficiens 
Fan cation of his will, though the witnefles do not hear him declare it to be his will; and a caſe was 
renioned, determined by Lord Chan. Shafteſbury, before 29 Car. 2. where a man wrote his will with 
bis own hand, and alio theſe words, «Signed and publiſhed in the preſence of,” and no witnelle, hed 


Fabiciibed it; this was held to be a ſufficieat publication. Id. 


A. B. made a will or teſtamentary ſchedule, all of his own 
hand-writing, as follows: „In the name of God, Amen, I A. B. 
p 4 . : 6c do 
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c do make this my laſt will and teſtament for fear of mortali 
ec till I can ſettle it more at large. I do give and bequeath 1000, 
“% unto D. P. to be paid by my executor (or) adminiſtrator ; and 


ec for ſure payment thereof, I do charge all the real and perſonal 


te eſtate which I have in the world, I being very defirous to make 
ce a proviſion for the ſaid D. P. for ſeveral good reaſons inducing 
cc me thereunto. In witneſs whereof I have hereunto ſet m 
6 hand, this preſent 7th day of December 1704. Signed 4. Bb 
He delivered the ſame to the ſaid D. P., and about a fortnight 
before his death, 4. B. declared he had left with D. P. an un- 
queſtionable ſecurity for 1000/7, charged upon his real and per- 
ſonal eſtate, and that he had done the-ſame tor fear of mortality, 
till ſuch time as he could make a full and complete will; which 
he declared he would do as ſoon as his wife was brought to bed, 
but that he waited to ſee if it were male or female. He died 
ſuddenly 6th February 1704, leaving his wife then lying in of a 
daughter. The judge of the Prerogative Court gave ſentence 
againſt the will, and pronounced that A B. died inteſtate, On 
appeal to the delegates (among whom were Holt, Ch. J., Price, B., 
and Judge Dormer) the ſentence was reverſed, and they pro- 
nounced for the will. 

A. by will in writing, atteſted by three witneſſes, deviſed 2 
copyhuld eſtate to his wife : and afterwards the. teſtator on the 
day of his death, directed his nephew to obliterate ſome deviſes, 
but ſaid nothing as to the copyhold deviſed to his wife, and then 
cauſed a memorandum to be written, that he examined, peruſed, 
and approved of the will as ſo obliterated and altered by his ne- 
phew, in his preſence, but did not republiſh it in the preſence 
of three. witneſſes, but directed his nephew to have it written 
out fair; but before it was brought back he became delirious; 
and this was held a good will as to the copyhold. 

Teſtator gave inſtructions to make his will of his real and per- 
ſonal eſtate, and when it was breught to him he made ſeveral 
alterations, and then wrote the whole over as altered, with his 
own hand: this being found in his ſtudy, though not ſigned or 
ſealed, was held a good will, Not ; firſt ſentence was, that 
he dicd inteſtate, but that was rever.cu by the delegates. 

A will of lands made before the ſtatute of frauds, had but two 
witneſſes, and the teitator died after the ſtatute, without altering 
his will: and his Honour thought it a good will, to paſs the lands; 
but the other fide inſiſting to have it tried at law, he directed it 
accordingly. 

A witneſs proving a will of lands, ſwears that he ſubſcribed the 
will, as a witneſs in the ſame room with, and at the requeſt of the 
teſtatrix; two others ſwore, that they ſaw the will executed by the 
teſtatrix, and that they ſubſeribed the ſame in the teſtatrix's pre- 
ſence; a fourth witneis was gone beyond ſea, and therefore could 
not be examined. Cowper, C. doubted as to the proof of the ex- 
ecution of this will, but would declare no opinion on the point 
until farther application, ſaying, that the heir at law, then an 
infant, might by that time come of age. Afterwards Lone oy 
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clesfield held, that the bare ſubſcribing by the witneſſes in the 
fame room, did not neceſſarily imply it to be in the teſtator's 
reſence, for it might be in a corner of the room in a clandeſtine 
fraudulent way; and then it would not be a ſubſcribing by the 
witneſs in the teſtator's preſence, merely becauſe in the ſame 
room ; but that here it being ſworn by the witneſs, that he ſub- 
ſcribed the will at the teſtatrix's requeſt, and in the ſame room; 
this could not be fraudulent, and was therefore well enough, 


* 
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wiſe that the reſt of the witneſſes ſubſcribed their names in the teſtator's preſence ; and then one witneſs 
proves the tull execution of the will, ſince he proves that the teftator executed it; and likewiſe that 


the three witnelles ſubſcribed it in his preſence. Per Lord Chan. Macclesfie.d, Id. 741. 


[The law, as ſtated by Lord Macclesfield in the laſt caſe, Right v. 


ſeems conſormable to the deciſion of the court of King's —— 


Bench in the caſe of Right and Price, in which the court held, 
that corporal preſence merely was not ſufficient, unleſs there was 
likewiſe mental knowledge of the fact. In this caſe, on the laſt 
day on which the teſtator made an effort to ſign the will but 
failed, the witneſſes being preſent, the form of an atteſtation was 
written on the ſecond ſheet, and they put their names to it in 
the room where the teſtator lay, but he was in 2 ſtate of inſenſibi- 
lity. And the queſtion was, Whether this will was duly executed 
for paſſing lands according to the ſtatute of frauds? In ſupport 
of the will it was argued, that inſenſibility was ſomething ſhort 


of death, and if the teſtator was alive, it could not be ſaid that 


the will was not atteſted in his preſence. That the queſtion was, 
Whether the teſtator having done all that was neceſſary on his 
part, and the atteſtation having been made according to the words 
of the ſtatute, a fair tranſaction ſhould be ſet alide becauſe a 
formality required, according to an implied intention of the legiſ- 
lature, had not been complied with : that it did not appear but 
that the teſtator might, by poſſibility, have opened his eyes while 
the witneſſes were ſubſcribing their names; and Hat, according 


ougl. 244. 


to the law as laid down in Shires aud Glaſcock, would have been 


ſuſhcient. Sed per curiam — The court will lean in ſupport of a fair 
will, and not defeat it for a ſlip in form, where the meaning of 
the ſtatute has been complied with: this was the principle of 
Siren and Glaſcoch's caſe, and other cafes of that ſort, But the 
caſe then before the court was not one where there was a mea- 
luring caſt and room for preſumption. All the witneſſes knew, 
at the time of the atteſtation, that the teſtator was inſenſible. 
He was a log, and totally abſent to all mental qualities. That 
it was uſual in precedents of wills to ſay, that the witneſſes ſub- 
ſcriged at the requeſt of the teflator : that indeed was not expreſsly 
required by the itatute, but the practice ſhewed the general un- 
deritanding, and the nature of the thing implied a requeſt. The 
atteſtation in the teſtator's preſence was as eſſential as his ſignature, 
and all muſt be done while he was in a capacity to diſpoſe of his 
property. 


will that he had begun to ſign was that which the witneſſes at- 
teſted; he was dead to all purpoſes or power of conveying hi; 
Property. J 


It 


In this caſe the teſtator could not know whether the 
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Tt has been derermined, that a truſt of an inheritance muſt be 
derxiſed in the ſame manner as a legal eſtate. Thus where 
2P. WW. F. S. ſeiſed of lands in fee, conveyed them by leaſe and releaſe 


ao _ to truſtees, to the uſe of them and their heirs, in truſt, (that after 
af. art ſuch monies raiſed as therein mentioned) the truſtees ſhould con. 


bis lordſhip vey to A., his heirs and aſſigns, or to ſuch perſon or perſons as he 


— or they ſhould direct; the monies were raiſed, and A. by wil 
not refer to atteſted only by two witneſſes deviſed the premiſes to B.; Lord 


the deed of Chan. Macclesfield ſaid, there could be no queſtion, but that 1 


8 truſt of an inheritance could not be deviſed otherwiſe than by a 


taken to de- Will atteſted by three witneſſes, in the ſame manner as a legal 


viſe the land eſtate : for if the law were otherwiſe, it would introduce the ſame 


tees inconveniences as to frauds and perjuries, as were occaſioned be- 
? | 


without any fore the ſtatute, by a deviſe of the legal eſtate in fee-ſimple, 


relation had Decreed the will void, and that the truſtees ſhould convey the 
1 premiſes to the teſtator's heir at law. 

power; this made it much ſtronger againſt the will. Tbid. 260.—Tt was faid arg. that this will, though 
not good by way of deviſe, ſhould be ſo by way of appointment, like a copyhold ſurrendered to the uſe of 
a will, which may be deviſed by a will atteſted by two witneſſes, or one witneſs only. But his lordſhip 
Caid, that the copyhold paſſes by a ſurrender, and not by the will, and that if this matter had not been 
ſettled, it might be more reaſonable to ſay, when I have ſurrendered my copyhold to the uſe of my will, 
a will of this copyhold ſhall be ſo executed, and in ſuch manner, as by the act of parliament a will of 
lands ought to be executed: but this cale having been ruled otherwiſe, he taid he would not ſhake it. 
Ibid. 258. — In Hil. Vac. 1727, his Honour adm tted it to be ſettled, that where a copy hold in fee is 
ſurrendered to the uſe of a will, ſuch will, though executed in the preſence of one or two witneſſes only, 
Is good, becauſe it paſſes by the ſurrender, and not by the will, which is only a declaration of the uſe of 
a ſurrender : but that if a copyholder be ſeiſed only of the truſt or equity of redemption of the copyhoid, 
and deviſe ſuch truſt cr equity of redemption, there muſt be three witneſſes to the will; for here can be 
no precedent ſurrender to the uſe of the will to paſs this truſt ; and the truſt and equity of redemption 
of ail lands of inhetitance are within the ſtatute of frauds, otherwiſe great inconvenience would ariſe 
therefrom ; and it is no prejudice to the lord to compriſe the truſt of a copyhold within that Hatute, 
becauſe the perſon who has the legal eftate of the copyhold is tenant to the lord, and liable to anſwer all 
the ſervices. Ibid. 261. Anon.—Þut in the caſe of Toffnel and Page, Eaft. 1740, Lord Hardvicke 
was of opinion, that the truſt of a copyhold would pals by a will not atteſted acco:dig to the ſtatute of 
frauds, as a copyhold ſurrendered to the uſe of a will would do; for that equity ought to follow the law, 
and make it at leaſt as eaſy to convey a wult, as a legal intereſt : and decre:d accordingly. Ibid. at the 
bottom of the p. 261, . 


Barnard. Upon an iſſue directed out of Chancery, wherein the queſtion 
2 on 67. Was, Whether a man was compos or not at the time of executing 
Durrant v. the will? it was held by the chief juſtice, that it was not neceſſary 
Durrant» that all the witneſſes to the will ſhould ſee it executed: if one 
of them ſaw it executed, and the others were preſent, he ſaid it 
would be ſufficient. 
a J. S. poſſeſſed of a term of five hundred years in Blackacre, al- 
235. Whit- terward purchaſes the fee- ſimple in B.'s name, and deviſes Black- 
church v, , . 3 „ 2 : 
Whit- acre by will, all of his own hand-writing, to C. in fee ; but the will 
church. A was neither dated, ſubſcribed, nor atteſted. Decreed fer his Ho- 


2 P. Wms. 


----> xg nour, that as this was a term which would have attended the in- 
asin the pre. heritance, and in equity have gone to the heir, and not to the 
ſent caſe, executor, in which reſpect it was to be conſidered as part of the 
—_ _ inheritance, ſo the will which was not atteſted by three witneſſes, 
a term in as the law required it to be when land was to paſs, ſhould not 
groſs; but carry this term. 

not a truſt 


of a term attendant on an inheritance, nor conſequently the term itſelf, Per his Honour, id. 278.— 


A will not atteſted as che atute of frauds requires, ſhall not paſs any eſtate of which the heit, #5 — 
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would otherwiſe have had the benefit. Per his Honour, Bid. — Gib. Rep. in Eq. 168. S. C. 2 Mod. 


Caſes in Law and Equity, 124- SQ 


Upon an ejectment by the heir at law, the queſtion for the Comyns's : 


opinion of the court was, Whether it ſhould be left to a jury to 


Rep. 531. 
Hands Ve 


determine, whether the witneſſes to a will (being all dead) ſet James. 


their names in the preſence of the teſtator, and this merely upon 
circumſtances without any poſitive proof? Per cur.— [his is a 
matter fit to be left to a jury, which is all that is referred to the 
court. The witneſies, by the ſtatute of frauds, ought to ſet 
their names as witneſſes in the preſence of the teſtator; but it is 
not required by the ſtatute that this ſhould be taken notice of 
in the ſubſcription to the willz and whether inſerted or not it 
muſt be proved: if inſerted, it does not conclude but it may be 
rov-d contra, and the verdict may find contra: then if not con- 
cluive when inferted, the omiſſion does not conclude it was not 
ſo, and therefore it muſt be proved by the beſt proof the nature 
of the thing will admit. In caſe the witneſſes be dead, there 
cannot probably be any expreſs proot, ſince at the execution of wills 
few are preſent but the devifor and witneſſes; then, as in other 
caſes, the proof mult be circumſtantial, and here are circum= 
ſtances, Firſt, three witneſſes have ſet their names, and it muſt 
be intended they did it regularly. Secondly, one witneſs was an 
attorney of good character, and may be preſumed to underſtand 
what ought to be done rather than the contrary, And there may 
be circumſtances to induce a jury to believe, that the witnefles 
ſet their hands in the preſence of the teſtator, rather than the 
contrary 3 and it being a matter of fact, it was proper to be left to 
them; as, whecher the livery was given on a teoffment, when no 
livery is indorfed z whether a deed was executed when only a 
counterpart was produced, Sc. And the court was of opinion, that 
the plaintiff ought to be nonſuited. 


A will ſhall not be read on proof of a witneſs's hand, unleſs — 


there be politive proof that he is dead. 


Upon a trial at bar concerning the execution of a will, it did 
not appear upon the face of it, that the atteſtation of the wit- 
neſfcs was made in the preſence of the teſtator, which being ob- 
jected to, a caſe was cited, where Lord Chief Juſtice Eyre held 
a matter proper to be left to a juy, whether they believed it 
to be ſo done or not: and Mr. Juſtice C Happel cited a cafe to the 
lame purpoſe, quod curia conceſſit, and held. it not neceſſary it 
ſuould be inſerted in the will, that the atteſtation was in the pre- 
lence of the teſtator, though by the ſtatute it is neceſſary it ſhould 
in fact be fo atteſted. ; 

If a copyholder, after admittance, ſurrenders the lands to the 
ule of his laſt will, and by his laſt will gives them to A., but the 
will is not atteſted by any witneſſes; yet A. is well cutitled to the 
lands. Per Lord Chancellour. 


ep. 674. 


Biſhop v. Burton. 


Vin. Abr. 


tit. Deviſe 


(N. 9), 
pl. 4. 
Croft on 
dem. of 
Dalby v. 


Pawiets 


Barnard, 
Rep. in 

Cha c. 17, 
12. Tuftnel 
v. Page. 


And his 


35 7 . 8 . E 
zardſhip fad, that the reaſon is, that the party is in by the ſorrender, and not by the will, and therefore 


It js good 
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v0, though there be no witneſſes at all; but that it is necefſary that the wi'l be in wiiting, and it it 
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a copyhold, though there were no ſurrender at all to the uſe of the will, nor the will atteſted by any wit. 
neſs, yet it is ſufficient to give the truſt of a copyhold eſtate, Per his Lordſhip, 14. ibid, [The ne. 
ceſſity that J will of copy holds ſhould be in writing, is queſtioned by Mr. Watkins in his Treati = 
Copyholds. reatiſe 


Select Cafes A ſurrender was made of a copyhold eſtate to truſtees, to the 


in _ uſe of the will; which was made with only two witneſſes to it. 
745d v. It was admitted, that a will of a copyhold eſtate does not require 


3 . 3 1 

Wood. Lord three witneſſes ; but this is a deviſe of a truſt relating to lands, ſo 
Ebene d de within the very words of the ſtatute of frauds: the heir contro. 
of opinion, verting the ſurrender and the will, this point was not determined, 
that the de- but two iſſues ordered. 

viſe of a truſt 

muſt enſue the nature of the eſtate, and not make it neceſſary to have three witneſſes, as the copybold 
might be deviſed without three witnefles ; but this may be a queſtion to be detenmined when the iſſats 
are tried. Jbid. V in. Abr. tit. Deviſe (N. 1), pl. 4. S. C. ftates it thus:—. ſeiſed in fee 
of copyhold lands, makes a ſurrender ro the uſe of B. and C., and their heirs, to the uſe of his will, 
and deviſes the land to D. Parker, Ch. was of opinion, that the circumftances required by the ſtatute 
29 Cat. 2. in deviſes of lands, ought to be obſerved in this caſe; for, by this ſurrender, the 
fee of the copy hold was in the ſurrenderors, and only a truſt deviſed by the will, wh'ch cannot pal by 
the deviſe, without the circumſtances required by the ſtatute of frauds, in relation to deviſes of lands, 
be duly obſerved. But the counſel infiſting, that a deviſe ot copyhold is not within the ſtatute; Lord 
Chancellour ſaid, that if the ſurrender had been only to the uſe of the will, that might have been a 
queſtion in this caſe, but now it is not; however, he inclined to think it neceſſary in that caſe, but would 
not ce.ermine that point, that not Leing the caſe before him. 


2 P. Wm.. A will made beyond ſea, of lands in England, muſt be atteſted 
293- by three witneſſes. 
2 P. Wms. F. S. had a power at any time during the joint lives of him 


mr wore and M. his wife, by his laſt will, or any writing purporting to 


Thurland, be his laſt will, under his hand and ſeal, atteſted by three or more 
&c. Lord credible witneſſes, (if he ſhould die before his wife, without any 
Chance. King iſſue between them then living,) to charge lands with any ſum or 


ſaid, that . . 
though he ſums of money not exceeding 20001. to be paid to ſuch perſons 


b mſcifin- and in ſuch proportions as he ſhould appoint; with the like te- 


. 8 mainder to MH. if ſhe ſhould die without iſſue in the life of her 


will of the huſband J. S. There was no iſſue of the marriage, and J. 8. 
lands good, by his laſt will in writing under his hand, atteſted by three wit- 


e neſſes, but not ſealed, reciting his power, &c, diſpoſed of 20000 


acknow. to the plaintifis (being his relations) in the proportions therein 
ledge the mentioned. There were three witneſſes to the will. Lo of the 


bie and e witneſſes ſwore that the will was ſigned by the teſtator, in the 


witneſſs preſence of all the three witneſſes; but the third ſwore, that the 
ſhould ſub- teſtator having written and ſigned the will before, called for the 


ide in hi f rus 4 . 
— 3 witneſſes, and declared that writing to be his laſt will, and that 


that point all the three witneſſes were then preſent, and ſubſcribed their 
mould be names in his preſence. Lord Chan. King referred it to the judges 
reſerved to f B. N 1 a ee 1 0 
the de tend. Of B. R., who determined (on argument) that the will was vol 
ant; and as a Charge for want of being ſealed. 

ſaid, that he 

took this will to be a good one, and being ſc, to be a good charge. But in the caſe of Stonehouſe 20d 
Evelyn, in p'oving a will difpotirg of a real eſtate; the proof was full that the three ſubicribing Wi. 
ne ſſes did ſubicribe their names in the preſence of the teſt trix; but one of them ſaid, he did nut lee the 
teſtatr x ſigu, but that ihe owned, at the ſume time the witneſſes ſubſcribed, that the name ſigned to the 
will was her own hand writiog, which Sir foſeph Jekyll held, without all doubt, to be ſufficient. 35. 
Wms 254. And ivid. the reporter ſays, that on his mentioning his Honour's opinion above to Mr, Jul. 
tice Forteicue Al.nd, he laid, it was the common practice, and that he had twice or thrice ruled it ſo 
ul on evidence on the Circuit; and that it is ſufficient if one of the three ſubſcribing witnetſes ſwears the 


te ator ackapaledged be Ggn.ing to be his own, hand- writing. Ard it js remarkable, that the _— 
a 


- 


2000/, 
therein 
of the 
in the 
hat the 
for the 
id that 
d their 
judges 


as void 


houſe 2nd 
bing W- 
10t fee the 
ned to the 
ent, 3Þ. 
Mr. Jul- 
ruled it ſo 
ſwears ide 


ſlatute of 


fraud 


Of Wills and CTeſtaments. 317 


frauds does not ſay that the teſtator ſhall ſign his will in the preſence of three witneſſes, but requires theſe 
three things; firſts that the will ſhould be in writing; ſecondly, that it ſhould be ſigned by the teſtatorz 
and, thirdly, that ic ſhould be ſubſcribed by three witneſſes in the preſence of the teſtator. 


A will of land was duly ſigned by teſtatrix in the preſence of Vin. Abr. 
A., and alſo publiſhed ; which A. wrote the will, but is now dit. Devise 
dead: his hand was proved. After this the teſtatrix called in B. 
to be a witneſs to the will; ſhe told him it was her will, and pub- 128. 
liſhed it as ſuch; aftex this ſhe called in C. and did the ſame. 2 che 
The queſtion was, Whether theſe witneſſes atteſting this will at tha 8 
ſereral times, though all in the preſence of the teſtatrix, were ac- witneſſes 
cording to the ſtatute of frauds and perjuries? Baron Price held ſhould be 


together 
it ill ®, at Lent aſſizes at Devon, 1717. — wy 


might teſtify for the other; aud this was a realy way to let in fraud and perjury, for after the fir wit- 
nels had àttelted it, thee might be a raſure or interlineation Per Baron Price, Iod. 


Lord Keeper Wright held a publication of a will before three Pr. ch. 185. 
witneſſes, though at three ſeveral times, good within the ſtatute, Cook v. 
and thought the writing of the will with the teſtator's own hand 
a ſuſſicient ſigning within the ſtatute, though not ſubſcribed 
or ſcaled by him; but doubted whether owning the ſubſcription 
to be his was ſufficiert : but the validity of the will is a queſtion 
at law, and therefore ordered it to be tried. 

If a man draws up his own will, and ſends it to counſel to be Vin. Abr. 
adviſed of the legality of it, this is no will, unleſs it has a pub- 'it; Deviſe 
lication after he receives it back from his counſel. If after his CR 
will comes from counſel, with alterations made by counſel, the 
party puts his ſeal to it, or ſubſcribes his name, or writes upon 
it, „this is my will;“ though there be no witneſſes to it, yet this 
is 2 good publication, becauſe any of thoſe declare his intent, 
that it ſhould be his will: and though it have no formai beginning, 
but begin, “ alſo I give and bequeath;” and though there be blanks 
for the names of ſuch perſons as he ſays he has made a leaſe or 
feoffment to, to perform his will, if there be ſuch a leaſe or feoſf- 
ment, this is a good will, and ſhall direct thoſe perfons, to whom 
ſuch leaſe, Sc. is made, to perform all things according to the 
directions of ſuch will. 

If a teſtator ſigns his will, but delivers it as his act and deed ; Vin. Abr. 
yet this will be a ſufficient publication, Ute Daun 

(N. 7), Ca. 13. p. 125, 

[Where the witneſſes were deceived by the teſtator at the time Trimmer v. 
of the execution, and were led to believe, from the words uſed J-<kion, 
by the teſtator at the execution of the inſtrument, that it was a 3 
decd and not a will (for it was delivered as his act and deed, 117. : 
and the words “ ſea'ed and delivered” were put above the place 
where the witneſſes were to ſubſcribe their names): it was ad- 
judged. by the court, as it is ſaid, for the inconveniences that 
might ariſe in families from having it known that a perſon had 
made his will, that this was a ſuſſicient execution. 

So, if the deviſor ſhew the will unto the witneſſes, ſaying, Swinb. 52. 
This is my laſt will and teſtament,” or, “ herein is contained 904. O. L. 
* my laſt will,” this is ſufficient without making the witneſſes 
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Wallis v. 
Wallis, 

4 Burn's 
Eccl. Law, 
114. 
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privy to the contents thereof, provided the witneſſes be able th 
prove the identity of the writing; that is to ſay, that the writin 
ſhewed is the very ſame writing, which the teſtator in his life. 
time affirmed before them to be his will, or to contain his laſt 
will and teſtament. 

And a publication may be inferred from circumſtances, and 
will have the ſame force to render the inſtrument valid, as if ex. 
prefſed by parol declaration. 

In a caſe which came on at the aſſizes at Lincoln before Mr. 
Juſtice Deniſon and a ſpecial jury, the facts were theſe: V. made 
his will in his own hand-writing, thereby deviſing his real eſtate, 
and the form of atteſtation was in theſe words, © figned, ſealed, 
& publiſhed, and declared for the laſt will and teſtament of the ſad 
« W. in the preſence of us,” I. M., J. W., and W. P. The heir 
at law brought an ejectment; and, to prove the will, the deviſee 
produced V. P., one of the three ſubſcribing witneſſes, who de. 
poſed, that about July 1760, J. V., then butler to V. the de. 
viſor, came and told him that he muſt come to his maſter ; that, 
upon entering the room, he found his maſter ſitting with a table 
before him, on which were ſome papers open; and that his maſ. 


ter called him and the ſaid J. V. and I. M. (then his houſe.” 


keeper) up to the table to him, where they all came; then /. 
further addreſſed himſelf to them all, deſired them 7o take notice, 
and then took a pen, and, in all their preſence, ſigned and ſealed 
each part of his will, and laid both the ſaid parts open and un- 
folded before them to ſubſcribe their names as witneſſes thereto, 
which they all did, by the direction of the faid V. in his preſence, 
and in the preſence of each other, he ſhewing them ſeverally 
where to write their names. But that the ſaid V. otherwiſe than 
as above, did not declare or publiſh either part to be his will, or 
ſay what it was. The counſel for the plaintiff contended, that 
this was not a ſufficient proof, by one witneſs, of a complete ex- 
ecution of the will; and they produced, on the other hand, the 
other two ſubſcribing witneſſes, who, in many particulars, did 
not give a clear and diſtinct evidence; and could not recollect 
whether they had ſigned one or two papers; or whether then, or 
at any time before the ſaid V. death, they underſtood what they 
had ſo witneſſed to be 's will, though F. V. ſeemed to admit 
he conjeCtured it fo to be. But both J. V. and J. M. ſwore that 
they did not ſee the ſaid V. either fign or ſeal any part of his 
will; that P., the other ſubſcribing witneſs, was not at that time 
in the room, when (at the faid J's defire) they wrote theit 
names to the two papers as they then appeared; that . did not 
declare or publiſh it as his will, nor did they know it to be a will 
The counſel for the deviſee then called R. P. the teſtator's groom, 
who ſwore, that one morning, in the beginning of 7uly 1769, 

V. told him, that his maſter had much wanted him, and that, 
upon his the ſaid R. F.'s offering to go to his maſter to receive 
his orders, J. V told R. P. that the buſineſs was done, and that 
J. P. had ſupplied his place, and that he the ſaid V. P., J. He, 


and J. M. had that morning been witneſſing their maſter's 1 
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And S. being called, ſwore, that in the beginning of July 1760, 
J. M. came one morning after breakfaſt into the kitchen, and told 
her that ſhe, and J. W. and W. P. had that morning witnefled 
their maſter's will, though he had not told them it was ſo. Upon 
the ſtate of the evidence on both ſides, it was inſiſted for the 
plaintiff, that as the law ſtood before the ſtatute of frauds, pub- 
lication of a will was an eſſential part thereof; and, if ſo, there 
was nothing in that ſtatute to take it away: and it was further in- 
ſiſted, that, by the ſaid ſtatute, one requiſite to a good and valid 
deviſe of lands was, that it ſhould be atteſted and ſubſcribed in 
the preſence of the deviſor by three or four credible witneſſes, 
and that the words atteſted and ſubſcribed muſt import, that it 
ſhould be publiſhed as a deviſe or will by the teſtator, in the pre- 
ſence of the witneſſes. On the contrary, for the defendant it was 
contended, that neither before nor fince the ſtatute, publication 
was neceſſary z and further, ſuppoſing any ſuch publication was 
neceſſary, that the teſtator had uſed words and done acts which 
amounted to a publication within the meaning of the ſtatute, 
which had not directed or preſcribed any particular form or man- 
ner in which ſuch publication ſhould be made ; that the teſtator's 
uling theſe ſignificant words to all the witneſſes when he called 
them up to the will, “ tale notice,” and then ſigning both parts of 
his will, and then delivering both the parts thereof to the wit- 
neſſes to atteſt, directing them where to ſign their names, and to 
witneſs each part under the common and uſual form of atteſta- 
tion, which the witneſſes did, was a ſufficient execution and pub- 
lication of his will; the words © u, ſealed, publiſhed, and de- 
« clared,” being all written in the teſtator's own hand-writing, and 
the witneſs P. ſwearing that both parts of the will lay open to the 
inſpection of all the witneſſes when they ſubſcribed cheir names, 
and it appearing, by the evidence of P. and D., that both the 


other witneſſes had declared that they had been atteſting W.'s 


will. And they ſaid that this was a much ſtronger caſe than that 
of Peate and Ougly. And Mr. Juſtice Deniſon was of opinion, 
that, if the witneſſes for the defendant were credited by the jury, 
this was a due execution within the ſtatute, and a ſufficient pub- 
lication; and the jury found accordingly for the defendant. But 
the plaintiff's counſel inſiſted that the point, whether a good pub- 
lication or not, ſhould be reſerved for a caſe to be argued above. 
However, the matter was compromiſed on the defendant's re- 
mitting the coſts, | 

Aa illiterate man drew up himſelf, and wrote on two ſides of 
a ſheet of paper, ſeveral deviſes and bequeſts, which he ſub- 


ſcribed ; but they were neither ſigned nor witneſſed. He after- 


wards added a memorandum, ſo called by the teſtator himſelf, be- 
ginning at the end of the ſecond, or the beginning of the third 
ſide of the ſame ſheet of paper, by which he diſpoſed of a part of 
his perſonal eſtate, but ſaid, that he did not mean thereby to 
diſannul any part of his former deviſe or diſpoſitions. This me- 
morandum was ſubſcribed by him in the preſence of three wit - 
nelles, and he declared it to be his laſt will in their preſence, and 


he 
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Ok Mills and Teſtaments. 
he delivered it to them, and deſired them to ſubſcribe and atteſt 
it, which they did in his preſence, and in the preſence of one 
another. The court of King's Bench held this to be a ſufficient 
publication of the original will to paſs the real eſtate.] 
a vern. 441. An uncle having deviſed his eſtate from his nephew and heir at 
Haynes vv Jaw, a younger brother of the heir at law, at the uncle's funeral, 
ſnatched the will out of the hands of the executor, and tore it 
though in many ſmall pieces, but moſt of them, and particularly that 
gramnto. part wherein was the deviſe of the land, were picked up and 
—_ ſticched together again: and on a bill to have the will eſta. 
life of the bliſhed, it was decreed, that the deviſee ſhould “ hold againſt the 
deviſor, if heir, and he to convey to him, although there was no direct proof 
— pg made that the heir directed the tearing of the will. 


together the contents can be known, will be good, So, if a will continues in writing at the death of the 
geviſor, though gnawn, burnt, or luſt after, it ſhail tand good. Allen, 2. 55. A writing, in form of an 
indenture, and ſealed and delivered, if proved to be intended a will, ſhall be good as ſuch. 1 Ch, 


Cal, 1248.—1 Mod. 117. N 


3. Of the Republication of a Will. What will amount to a Republication, 
and where a Republication will make a Deviſe good, 


1Vern. 330 If a man deviſes certain lands, and after aliens them to x 

_ ſtranger, and repurchaſes, and after ſhews his intent, that the 
ſaid will ſhall be his will; this is a new publication, and the lands 
ſhall paſs by the deviſe. - 

2Vern.209. 80, the teſtator's ſaying his will was in a box in his ſtudy 


Cotton and mounted to a new publication. 
Cotton. 


1 Freem. 264 ſtates it thus: A. deviſed his lands in D. and all his other lands unto his wife, and after 
purchaſed other lands, and then diſcourſing with B., B. deſited him to let him have thoſe new-purchaſed 
lands at the rate that he bought tbem; A. anſwered no; for that he had made his will, and ſettled his 
eſtate, and intended that his wife ſhould have his whole eſtate. The court ttrongly inclined that this was 
a new publication, and applied particularly to the lands; and that it was no matter for alleging, gud 
dixit animo teſiandi, ſor that muſt neceſſaruy be intended, when the diſcourſe had particular reference to 
the will.——2 Chan. Rep. 138. 140. S. C. ſays, a trial at aw having been had upon this point, a ſpe- 
cial verdict was found by C. J. North's directions; and, on a folemn argument, al the judges of C. ;. 
held it a republication of the will, and that the lands belonged to the wife, and that the court of Chancery 
affirmed the judges opinion. 


1 Roll. Abr. If a man ſeiſed of lands, deviſes all the lands to J. S. and 

628. afterwards purchaſes the manor of D., and after writes in his will 
that J. D. ſhall be his executor: yet this is not any new publics» 
tion, to make the lands pals. 

Id. ibid. But, if after the purchaſe of the manor of D. he delivers the 

a Salk. 237- firſt will as his will, and ſays, that it ſhall be his will, without 
putting any words thereto; . yet this is a new publication to make 
the lands newly purchaſed paſs. a 

z Roll. Abt. So, if a man ſeiſed of lands in D. deviſes to another by his 

618. will in writing all his lands in D., and after purchaſes other lands 
in D., and after one F. S. comes to him, and requeſts him to give 
him the buying of the lands laſt purchaſed ; and he anſwers him, 
that he will not, but that his intent was, that thoſe lands ſhould 
go to his executors (the deviſee being made executor by the will) 


as his other lands ſhould : and after the deviſor cauſes a codicil 
to 
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to be writ, in which there is a deviſe of ſeveral perſonal things, as 
corn and implements of houſehold, and annexes to it his firſt 
will; and after dies without other publication; yet this ſhall be a 
ſufficient publication to make the lands newly purchaſed to paſs by 
the will, for there need no other words in the will than there were 
before ; and his intent appears that it ſhould be his will, by an- 
nexing the codicil. | 

But, if a man has iſſue of two daughters, A. and B., and he 1 Abr. FA. 
deviſes lands to A. and to the heirs of her body, and for want of ©** 407. 
iſſue to B., and A. dies in the life time of the teſtator, leaving iſſue, —— > 
though after the teſtator annexes a codicil to his will, and thereby Simplon. 
diſpoſes of ſome part of his perſonal eſtate; yet this will not 2 1 
amount to a republication of the will, nor give any title to the _ + pres 
iſſue of A., though the teſtator had declared in his will, that B. cale in the 
had married againſt his conſent, and that what he had given her A_—_ 
was in full of her portion, and in bar of any further part of his — f 


real eſtate. | Ambl. 374» 
1 1 

% Hutton v. Simpſon, it is ſaid, that annexing a codicil to a will, if it relates only to perſonal eſtate 
« will not operate as a republication : but I am of opinion, that either the report is miſtaken, or that 
« it isnot law. The principal queſtion was not, Whether the codicil was a republication of the will ? 
« but, Whether the ſenſe of the words, heirs of the body, could be altered by the death of the teſtator's 
« daughter in his lifetime ? and the teſtator afterwards making a codicil, held, they could not; as 
« in Stead v. Berrier, 2 Jon. 135.” His lordſhip therefore was of opinion, that a will of lands would 
be republiſhed by a codicil that related wholly to perſonalty, provided it was atteſted by three wit= 
neſſes, grounding himſelf upon this, as Lord Thurlowe obſerved, that where the teſtator annexes a codicil 
to his will, he treats them as one inſtrument; and makes them ſo from that time. Lord 'Thurlowe there. 
= N _ BD a —_— ſpeaks of a codicil to be annexed to his will, be ſpeaks again of kis 
will, and at leaft, in caſes of perſonal eſtate, it amounts to a republication, in v. 

2 Br. Ch. Rep. 296.] 1 * 1 9 


It has been doubted, if one deviſes a leaſe to his daughter, zvers. 20g. 
and afterwards renews the leaſe, and aſterwards adds his codicil 
to his will, without taking any notice of the leaſe, whether the 
renewal of the leaſe is a revocation, and whether the adding of a . 
codicil to his will is a republication. 

It has been ſaid, however, that if a codicil be executed after MSS. Rep. 
making a will and purchaſing lands, it will amount to a repub- Gibon v. 
lication, and paſs the lands purchaſed after making the will, and — Aro 
that it was ſo determined by all the judges in the caſe of Acherley 23 C. 2. : 
and Vernon ; which ſee infra. Sed ©, unleſs it appears he had IT 
* eſtate under conſideration. yg 

having given a legacy inter alia to his ſon Joſeph, Joſeph died, Mss. Rep. 

and he afterwards 8 Foſeph, and ny 27 245 to his 8 
will, confirming his will, he took notice, that ſince the laſt, it thwalte. 
had pleaſed God to give him another ſon, and gave him a 
{maller legacy. Determined, that this was a republication of 
” will, and amounted to a ſubſtituting of the ſecond Jeep in 
1 of the firſt; and gave him the firſt legacy as well as the 
| - a nan has iſſue three ſons, A., B., and C., and deviſes lands Co. Fs. 
05.1 tail, remainder to C.; and B. has iſſue two ſons, and dies; 1 4 
1 after the deviſor ſays, © My will is that the ſons of B. ſhall Fuller. 
$ oo the lands deviſed to their father, as they ſhould have had 

if he had lived and had died after ;” and then the deviſor dies: 

Vol. VII. Y whether 
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whether this ſhould amount to a new publication, dubitatur ; two 
judges againſt two. 
1 Lev. 243 II J. S. has iſſue two ſons, William and Robert, and Robert hay 
Siroce e jiſſue a ſon named Robert, and 7. S. deviſes lands to his ſon Hobert, 


3 (on e 
Wert zu, and his heirs; and by the ſame will gives his grandſon 50 f., and 


I., 
2 lone, & Robert his ſon dies; and after J. S. by parol republiſhin, his will 
Nahm. 405. ſays, Robert my grandſon ſhall take by my will as Ker my ſon 
% ſhould have done :” yet the grandſon {hall not have the lands, for 
lands cannot paſs but by will in writing; and his fon Robert can. 
not import his grandſon Robert, eſpecially when, by the tame will, 
he has made a diſtinction between his fon and grandſon. The 
judgment to the contrary, given by three judges againſt the opi- 
nion of Scregge in the Common Pleas, is ſaid by the reporter to 
bave been reverſed in B. R. (as he heard), though it was argued, 
that the words of the will were proper enough to paſs the lands to 
the grandſon : for that the addition of grand only imported a dif. 
tinction between father and ſon while living ; but that the father 
being dead at the time of the republication, the grandſon might 
properiy be deſcribed by the name of fon. 
Comyn-'s J. S. by a will dated 17 Jan. 1711, deviſed to M. his wife 
. ooo. per annum for her life, to iſſue out of his real eſtate, his 
Vernon, capital meſſuage at H. &c.; to his ſiſter E. 200. per annum for 
Iz Br. P. C her life; and 1000/1, to L. her daughter, for her portion; and 
1.8. 3 after other legacies, he deviſed the reſidue of his real and perſonal 
will, d ted eſtate to A., B., C., D., and F., and their heirs, executors, and 
25 March ad miniſtrators, on truſt to veſt the reſidue of his perſonal eſtate in 
er lands of inheritance and that his truſtees ſhould ſtand ſeifed and 
lands to A. poſleſſed of his real and perſonal eſtate to the uſes of his wil, 
* during his wife's life; and after her deceaſe, if he” ſhould dic 
and elected, Without iſſue, to the intent that his freehold and leaſchold eſtate, 
that he and the lands to be purchaſed, ſhould be ſettled to the. uſe of the 
locus take qefendant G. for nincty-nine years; then to his firſt and other 
the ſurname . : -» 2 © 
of Lytton z ſons in tail male, c. F. S. purchaſed ſeveral fee- farm rents, afſart 
and his per- rents, and other lands and tenements, and then by a codicil, 
oy e 2 Leb. 1710, being two days before his death, he recites that he 
e deviled to 5 / 
Dame — made a will, dated iſt Jer. 1711, and then ſays, “ I hereby n. 
Nellen his „e tify and confirm the faid will, except in the alterations hereaſter 
in „. © mentioned. The portion to my niece L. ſhall be made up 
and made G60 ., and what I have given to my ſiſter and niece ſhall be 
them execu- © accepted by them in ſatisfaction of all they may claim out of 
_— c my real and perſonal eſtate, and on condition they releaſe al 
purchated © night, Wc, to my executors and truſtees in my will names; 
theequityof ce and thus having provided for my ſiſter and niece, I deviſc all 
Ee? © the lands by me purchaſed ſince my will, to my truſtees and 
executors in my will named, to the ſame uſes, and ſubject to 


mortgagesin 


fee, which é the fame truſts to which I have mentioned to deviſe the manor 
were mort - AE gs 

cc 3 2 I . 1 \F aw ef} SY” 2 I? Ci” 
and to of 7. and the bulk of my eſlate z and I revoke that part of my 


him before „ will, whereby I appoint A., B., and C. three of my truſtees 
he made his 4 in my will, and I deſire K. and N. to be two of my truſtees, 
Will, and 3 . : 5 o Lord 
1; lan. and deviſe my ſaid real eſtate to them accordingly. 0 
3704s by a Ch. acc exſieli, 20 Nov. 17233 decreed, that the will was mY 
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rmed by the codicil ; that 7. S. ſigning and publiſhing his co- codſcil at- 
dicil in the preſence of three witneſſes was a republication of his with by 

will, and both together made but one will; and by the ſaid will — 4 
and codicil, his fee- farm rents, aſſart rents, and lands, contracted fays, « I 


to be purchaſed, and all his real and perſonal eſtate, (except the . etbis 


. . , «© <:dcil, 
copyhold purchaſed before his will,) did well paſs. On appeal « SIT 
to the Lords, the decree was affirmed. &« wili thall 


„ he added 
« to and be part cf my laſt will, which 1 have formerly made.” And Lord Ch. Cowper, aſſiſted by 


Sir John Trevor, Maſter of the Rul's, and Lord Ch. J., Trevor and ' x*cey, I., 16 June 1708, de- 
cee, that this was nut a republication. For fince the ſtat. 29 Car. 2. there can be no deviſe of | 14+ oy 
an implied republication 3 for the peper in which a deviſe of- Inas is contai ed, ouzht to be re-exe:ru'ted 
in the preſence of three witneſſes. Cued arg' in the caſe of Acheriey v. Vernon, as tie cite of 
Lytton v. Viicounteſs Falkland, IId. Gomyns s Rep. 383 — A. by will, dated 11 Oct. x68+, on'y 
executed, tock notice that hie lands were fettiea upon his fon B and C. in tail male, and tt en deviſes in 
the werds: „ In cafe my ſons ſhall have no iſſue male, then, for the preiervation of my nme and 
« {imi'y, 1 deviſe my faid lands to my brother C. and the heirs male of his body iſſuing. G died 
in the | te of tie teſtator, having ifſue a fn; then Lord Lanidewr, by wh ch the devil to G. ia tail 
male lapf d. Aug. 15, 1.701, che teſtator ent for ſeven pet ſons, and fclu, © I ſent for you to be wit 
6& nelles to my will, and forretimes to be witneſſes tr the ret ub ca jon of my will;“ aud then took a 
codicil, cared lame dan, in one hand, and the wil 11 the other, and laid, „ This is my will whereby I 
„ have feit ed my eflate, and | publiſh this c: dicil as part thereof; and then figned whe codicii which 
tay on the table with the will, in the preteace of the witneſſes, who ſubſcrib-d t in his preſence. By 
this cod cil he drviſed in th-{e words; “ Whereas I he etof fe made my will, dated 11 CR. 1684, 
« which Ido nt intend wholly to revoke ; but in regard to the meny a-cidents and alterations in my 
« f and eff ate, I by this codicil, which I appoint to be taken as part of my will, deviſe a+ fullows * 
and then deviſed feveral menors, &c. to his fun B. in fee, and 1cc9/. pe, annum to his nephew, then 
Lord LanſyJown, for lite, He then put the will and covicil together in a ſh-et of paper, and ſe led them 
vp in the preſence ot the fame witneſſes: but the will was not unfolded in their preſence, nor cid any 
of thera write their names as Witrelles on cr under the will, or cn the fame paper ; bu! on the cadicil 
enly. And Parker, Ch J. and the whole court held this no tepu lication. For fiice the Nat. 29 Car. 2. 
ther? (þall be no republic ation by implicotion 3 but the will muſt be re-executed, otherwiſe a deviſe of 
lunds ſhall not be good. Comyns's Rep. 34. id. 10 Mod. 96. Since the 29 Car. 2. the 
lame forms ace receflary to the republiſhing of a will as ro the firſt making of it, Keſolved per Lord Ch. 
(oper, Trevor, Ch. J., and Tracy, J. Vid. 10 Mod. Rep. 9%. In the principal cafe, huwever, it 
1 Clear that Lord Ma cles field d d nor ajhere io he rule he laid down in Lord Lartloun's cafe, becuuſe 
the will was there (in che principal caſe) held to be republiched without re-execution, and conſe- 
quently muſt have been republiſhed, notwithſtanding che ſtatute of frauds, by implication» Per Lord 
Commiſſioner Eyre, 4 Br. Ch. Rep. 9. ] 


So, one deviſed his manors to A., B., and C., and all his meſ- Potter and 
ſuages, lands, tenements, and hereditaments, in the county of do, 
, or elſewhere in any part of Eugland, ſubject to an annuity, * 437. 
to the uſe of P. for life, remainder, Sc. and, afterwards, enter- 
ed into an agreement for the purchaſe of lands; and then made 
two codicils, the latter of which was on a /eparate paper, and 
though not dated, was agreed to have been made about four or 
hve days before his death; and recited therein that, having in 
his will appointed ſeveral limitations and remainders of his eſtate, 
tome of which were not agreeable to his preſent intent, he re- 
voked ſo much as ſhduld be found inconfiltent with that codicil, 
ratifying and confirming the other parts which ſhould not inter - 
tere therewith. This paper was atteſted as “ ſigned, ſealed, and 
* publiſhed, and declared by the teſtator, as a codicil to his laſt 
* will and teſtament.” It being contended, that the firſt codicil 
would not amount to a republication of the will as to the lands 
newly purchaſed, the agreement reſpecting them not being to be 
carried into execution until tubſequent to the date thereof; the 
queſtion was, Whether the laſt codicil, which was ſubſequent 1 

1 t 
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the time ſtipulated for carrying the agreement into execution, was 
a republication of the will as to theſe lands? And it was contend- 
ed, that it could not be a republication, becauſe it was not by wa 
of indorſement, or annexed to the will, or ſhewn that the will 
itſelf was at that time before the teſtator. But Sir John Strange, 
Maſter of the Rolls, was of opinion, that notwithſtanding theſe 
objections the latter codicil amounted to a republication; becauſe 
it was an expreſs declaration, that the reſt of his intent, not in- 
- conſiſtent therewith, ſhould continue and be confirmed; and his 
Honour ſaid, that it might be miſchievous to hold that no repub- 
lication could be, but by the teſtator's taking the will in his 
hands and republiſhing it by an indorſement on it, or annexin 
the codicil to the will itſelf ; the perſon intending to republiſh 
might be at a diſtance from the will itſelf, or might not Have it 
in his power, by its being in cuſtody of angther; and the teſtator 
might know the ſubſtance, though he could not repeat the par- 


ticulars. | ; 
Gidſon v. And it was admitted by the counſel, in the cafe of Gibſon and 
Montfort, Montfort, that if there was, in a codicil, a general clauſe of con- 


| hag 94 firmation of a will; as if the teſtator therein ſay, “ I confirm my 


ter v Potter,  <p4//,” this would make that codicil amount to a republication; 
* becauſe it would be the ſame as if the teſtator had republiſhed 
every deviſe in the will over again. And of that opinion was 
Lord Hardwicke. 
Doe on dem. This point was alſo ſo decided in the caſe of Doe on the demiſe 
ag of Pate againſt Davy. There D. by will, in 1767, after giving 
Cap. 152, ſeveral legacies, made the following reſiduary deviſe: “ And, as 
« to all the reſt and reſidue of my eſtate, of what nature, kind, 
« and quality ſoever, I give, deviſe, and bequeath the ſame unto 
« V. P., &c. according to the nature of the reſpective eſtates,” 
The teſtator h n purchaſed ſome cuſtomary eſtates, and after- 
wards ſurrendered them to ſuch uſes, intents, and purpoſes as he 
ſhould by his laſt will and teſtament in writing thereof direct, 
limit, and appoint, He then made a codicil, by which, reciting 
that he had, by his will, deviſed all his fee-farm rents in manner 
therein mentioned, he deviſed the ſame to C. D. &c., and then 
proceeded as follows: « I do hereby ratify and confirm all and 
« every the gifts, deviſes, and bequeſts contained in my ſaid will, 
« except what I have hereby altered. And I do dere, that this 
« preſent writing may be annexed to, accepted, and taken as 2 
« codicil to my will, to all intents and purpoſes.” And the queſ- 
tion was, Whether the execution of the codicil, ſubſequent to 
the purchaſe and ſurrender of the copyhold eſtates, amounted to 
ſuch a republication of - the will as to paſs them ? In favour of 
the heir at Jaw, an attempt was made to diſtinguiſh this cafe from 
that of a deviſe of freehold, upon the ground that at the date of 
the will the teſtator had no copyhold eſtate, clearly then he had 
no intention to paſs any eſtate of copyhold to the deviſee. Then 
he afterwards purchaſed the lands in queſtion, and ſurrendered 
them to ſuch v/es as he ſhould declare by his laft will, not to the vsss 
"DECLARED or to be declared by his i vill. He then * 
* codicil, 
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eodicil, by which he ratified and confirmed every gift in his will, 
except what he had particularly altered by it. This then, it was 
ſaid, was a ratification only of what he had before expreſsly given 
by his will. But the will contained no gift or deviſe of any copy- 
hold lands, nor did the codicil refer to any; on the contrary, it 
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was clear that the only object the teſtator had in adding the 


codicil was, to make the particular alteration therg mentioned; 
conſequently the copyhold lands were undiſpoſed of, and the heir 
at law was entitled to them by deſcent. Sed per curiam—The caſe of 
Acherley and Vernon is in point, that the codicil, reciting that the 
teſtator had made his will, and ratifying and confirming it in the 
alterations aforementioned, was a republication of the will, and 
both together made but one will, whereby the lands purchaſed 
after the will paſſed. _ | 
And Lord Hardwicke, in the above-mentioned caſe of Gib/on 
and Montfort, thought that if the propoſition there admitted was 
law, then any other words that amounted to a confirmation of a 
will would do as well as words expreſsly confirming it. And, 
therefore, that the codicil in the principal caſe reciting, that 
« whereas the teſtator had, by his laſt will of ſuch a date, given 
« and deviſed to his executors a ſum of money in trult for A. 
« and another in truſt for B. he revoked thoſe legacies, and 
« DESIRED that writing ſhould be a further part of his ſaid laſt 
« will and teſtament,” amounted to a republication to give the 
will operation upon lands ſubſequently purchaſed, under a ſweeping 
clauſe, © as to all the reſt, reſidue, and remainder of the teſtator's 
« real and perſonal eſtate of what nature and kind ſoever ;” for, 
his lordſhip ſaid, though there were not the words, I confirm my 
will, yet there were the words I ptsirs, &c.; between which and 
an actual confirmation there ſeemed very little diſtinction. But 
the caſe going off upon another ground, no judgment was given 
thereupon, | 
A. B. by will deviſed his real eſtates to certain uſes. After- 
wards, by deed, he conveyed them to the ſame uſes, until he 
married, and then to new uſes. After the execution of the deed, 
but before marriage, the teſtator, by a codicil, atreſted by three 
witneſſes, and intitled, “ A codicil which J direct and deſire to be 
« annexed, and taken and conſidered as part of my laſt will,” makes a 
farther diſpoſition of a part of his perſonalty, and impoſes a 
forfeirure on any perſon who ſhould diſturb his wife; after the 
codicil he marries. Lord Northington was very clearly of opinion, 
that the codicil was a republication of the will, being declared to 
be part of it, and annexed to it. | | 
. B., being ſeiſed and poſſeſſed of real and perſonal eſtate, 
made his will duly atteſted to paſs real eſtates, and thereby gave 
and deviſed all his meſſuages, &'c. and all other his rea! eſtate 
ſituate at F. or elſewhere to the plaintiffs in truſt to fell, and diſ- 
poſe of the money ariſing from the ſale in the manner thereby di- 
rected : after making the will, the teſtator made a codicit thereto, 
bearing date the 5th November 1785, nat duly attelted to paſs real 
eſtates, by which he made ſome provilions in conſequence of the 
Y 3 marriage 
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marriage of one of his daughters. After the making and pub- 
lication of his will and ſuch firſt codicil, he bought the equity of 
redemption of an eſtate then in mortgage for a term of 500 
years; and the fee, ſubject to the term, was afterwards conveyed 
to him. After this tranſaction, he made another codicil to his 
will, dated 27th Octaber 1788, whereby he made ſome alterations 
in the ſtate of his affairs, and diſpoſed of a leaſehold eſtate ; but 
the codicil,did not mention the lands purchaſed ſince the date of 
the will, and concluded thus: “ In witneſs whereof I the ſaid 
« teſtator V. B. have to this my writing contained in this and 
dc part of the preceding ſhert of paper, which I declare to be a 
cc colicil to my ſaid laſt will and teſtament, and which is to be 
c accepted and taken as part thereof, ſet my hand, Sc.“ The 
execution of this laſt codicil was atteſted by three witneſſes. The 
firit was begun, and partly written on the laſt ſheet of the teſta- 
tor's will, and was a continuation from the foot of the ſaid will, 
and the ſecond codicil was begun, and partly written on the laſt 
ſheet of the firſt codicil, and was a continvation from the foot of 
the ſaid firit codicil, and the will and codicils were annexed to 
each other by or at the requeſt of the teſtator. It was deter- 
mined, that the laſt codicil in this caſe amounted to a republica- 
tion of the will, and acted upon the after-purchaſed eſtate. Lord 
Commiſhoner Vin obſerved, that the teftator ſaying, © I defire 
« the codicil ſhall be part of my will,” was equivalent to ſaying, 
cc they thall be one inſtrument.“ 


J. H. being ſeiſed in fce of certain-frechold lands called 4, 


part thereof ſituate in the county of E., and other part thereof in 
the county of C., and being likewiſe ſeiſed of certain other lands 
called B., partly frechold and partly copyhold, in the county of E., 
duly made and publiſhed his laſt will, bearing date 1 3th March 
1732, and thereby deviſed all his meſſuages, lands, tenements, 
and hereditaments, as well freehold as copyhold, ſituate, lying, 
and being in tlie counties of S., E., and C., or either of them, to 
his wife ſor life, and after her deceaſe to various uſes: and de- 
viſed all the reſt and reſiduc of his ral and perſonal eſtate to his 
wife, her heirs, executors, and adminiſtrators, and appointed her 
his ſole executrix. The teſtator, at the time of making his will, 
was mortgagee out of poſſeſſion of three fifth-parts of certain 
copyhold premiſes holden of the manor of D. in the county of E.,, 
which he afterwards purchaſed, and was admitted to on 20th 
O25er 1-35, and in the fame year purchaſed one other fifth-part 
je fame premiſes; all of which he ſurrendered thus: “ To 
ce the uſes, intents, and purpoſes, declared or to be declared in 
ce and by his laſt will and teitament.” —in the year 1736 he di- 
rected a 504, legacy to be ſtruck out of his will, and ſubſcribed 
the following memorandum in the preſence of two witneſſes: 
cc Scptember ziſt, 1736. The 507. legacy to the poor of the pariſh 
& of , ſcratched out as above, was done in his preſence, and 
& by his immediate order, he having paid it himſelf.” The teſta- 
tor died the following year, without revoking or altering his will, 
or making any codicil thereto, except the codicil or teſtamentary 
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declaration above mentioned. On a queſtion ſent out of Chancery, 
Whether the copyhold lands to which the teſtator was admitted 
the 22th of OSFober 1735, and which he ſurrendered to the uſe of his 
will, were ſubject to any of the uſes mentioned in his will of the 
12th March 1732 ? The court of King's Bench certified, that the 
ſurrender did by expreſs reference to the uſes 'declared by the 
will, adopt and apply the words of the will to theſe copyhold 
lands, as if the teſtator had been ſeiſed thereof at the time of 
making his will; and therefore they were ſubject to the uſes to 
which all the teſtator's copyhold lands in the county of E. were 
deviſed by his will. Lord Afungfield's words in delivering the 
opinion of the court deſerve attention ; “ The Rating the nature 
«* of a republication will go a great way in the conſtruction of 
« this ſurrender. When a man republiſhes his will, the etfect is, 
„ that the terms and words of the will mould be conitrued to 
« ſpeak with regard to the property he is ſeiſed of at the date of 
& the republication, juſt the fame as if he had had ſuch addi- 
tional property at the time of making his will. "Therefore, if 
« one deviſes lands by the name of B., C., and D., and purchaſes 
« new finds, and republiſhes his will, the republication docs not 
concern ſuch new lands, becauſe the will ſpeaks only of the 
« particular lands B., C., and D. But, if the teſtator in his will 
„ ſays, | give al my real eltate, a republication will aſfeck ſuch 
© newly-purchaſed lands, becauſe it is then the ſame as if the 
te teſtator had made a new will. Apply this rule to the caſe of a 
ſurrender, and I am of opinion that the furrenderor may ex- 
« preſs himſelf fo as to make it relate to a will actually made; 
and that the copyhold lands fo ſurrendered will paſs by it. Sup- 
i poſe a teit.tor feifed of copyhold lands makes his wil without a 
« ſurrender, if he afterwards ſurrender them to the aſe of his will, 
fuck furreader will clearly make his will good, and is eFectual 
* to pals them: becauſe it only obviates the mode and form of 
conveyance, What has the teftator done here? having made 
his will and declared his lands to uſes, he ſurrenders his newly- 
pur-naled copyhold lands to the ufes, intents, and purpoſes 
d-clared or to be declared in his will: it is precifely the fame 
ching as if he had ſaid, —-* And whereas I have made a will fo 
vnd ſo, and deviſed all my eſtate to J. S. to ſuch and ſuch uſes, 
mean theſe newly-purchaſed- lands ſhould paſs to the ſame 
* uſes” I cannot polſibly make a doubt as to the conſtruction : 
and there was no occaſion to ftrike out the legacy of col, 
unleſs he intended that particular part of his will ſhould be 
cancelled, and the reſt ſtand.” } 
It wis determined upon the opinion of all the judges, that if a 
vill be made, and afterwards another will without cancelling 
the former; and then, by an act ſubſequent to both, the ſirſt 
wil be confirmed, the limitations in that will ſo confirmed will 
take place: and alfo chat if there are two inconſiſtent wills of rhe 
ſame date, neither of which can be proved to be lait executed; 
they are both void by the common law for uncertainty, and will 
let in the heir at law: and alſo that although the wüls are dated 
Y 4 the 
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the ſame day, the limitations may take place if they are conſiſtent 


Swinb. Part 
4. ſee. 28. 
and Part 7. 
ſec. 13. 
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in both, to the diſinheriſon of the heir at law: and upon this 
opinion, the order appealed from, which was a diſmiſſiou of the 
plaintiff's bill in the court of Exchequer in Ireland, was con. 
firmed in favour of Lord Angleſey, by the Houſe of Lords. Vide 
the printed copy. | 


2. What fball be deemed a good Will in Writing of Goods and 
Chattels. 


If it be a will of goods and chattels, and be complete, there 
muſt be an executor named in it, and that executor that is named 


" muſt be capable of the executorſhip ; for this is the principal thing 


in it. And be there never ſo many legacies given, and no exe- 
cutor made, this will is but a codicil, and cannot be properly 
called a teſtament ; for here the party dies inteſtate, and an ad- 
maniſtration of the goods muſt be granted: but where there is an 
executor, although there be no legacy given, yet it is properly 
ſaid to be a teſtament. | 


See titles Executors and Adminiſtrators and Legacies, 
3. What ſhall be ſufficient Proof of a Will. 


A written will, when it is written with the teſtator's own hand, 
proves itſelf, and therefore needs not the help of witneſſes to prove 
it ; and for this cauſe, if a man's will be found written fair and 
perfect, with his own hand, after his death, although it be not 
ſubſcribed with his name, ſealed with his ſeal, or have any wit- 
neſſes to it, if it be known or can be proved to be his hand, it is 
held to be a good teſtament, and a ſufficient proof of itſelf; but 
if it be ſealed with his ſeal, and ſubſcribed with the name of the 
teſtator, and can be proved by witneſſes, it is the more athentick; 
and when it is found amongſt the choiceſt evidence of the teſtator, 
or faſt locked up in a ſafe place, it is the more eſteemed ; for if 
it be written in another hand, and the teſtator's hand and ſeal, 
or one of them, not to it, although it be found in ſuch a place as 
before, yet ſome proof will be expected of it further by witneſſes 
in that caſe; and if writing be found under the teſtator's own 
hand, yet if it be but a ſcribbling writing, written copywiſe, with 
a great diſtance between every line, without any date, in ſtrange 
characters, with-many interlineations, and lying amongſt his void 
papers, or the like; this will not be eſteemed a ſufficient will, 
nor a good proof of it, tbut it ſhall be accounted rather a draft 
or image of the teſtator's will, for a direction to him after to make 
his will by; and yet if it can be proved that the teftator did de- 
clare himſelf that this ſhould be his will, this will be a good will, 
and a good proof of it. | 

It it be proved, that the teſtator ſaid his teſtament was in ſuch 
a ſchedule, in the hands of J. S., and J. S. produce a writing, 
depoſing it to be the ſame, this is a Tufficient proof: but, if 
he ſays withal, it is written with his own hand, then it 22 
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ſome other proof, as by comparing hands, or the like, that it is 
his hand wherein it is written, will be expe&ed. - 

I the witneſſes will prove the writing produced to be the laſt 22. iid. 
will of the teſtator, or that he ſaid it was, or it ſhould be his laſt 
will, or that it was the ſame writing that was ſhewed to them, 
and whereunto they are witneſſes, although they never heard it 
read, or ſet their hands to it, it is a ſufficient proof. 

Where there is no queſtion or oppoſition moved or had about or 

ainſt a will, there, the oath of the executor alone is eſteemed a 
ſufficient proof of it, and in that caſe regularly no other proof is 
required; and where more proof is neceſſary, it is in the diſcretion 
of the ordinary what proof to admit or allow : and thoſe wit- 
neſſes, for number, nature, and quality, or ſuch other proof that he 
deems and accepts for ſufficient, is ſufficient ; and the will ſo proved 
by ſuch witneſſes, or ſuch other proof, is ſufficiently proved. 

[The doctrine above ſtated applies only to a will of perſonal Ogle v. 
eſtate; for if a bill be brought to eſtabliſh a will of real eſtate 3 
againſt an heir, all the witneſſes, if living, muſt be examined as to (771, At. 
the ſanity of the teſtator. And this rule is ſo ſtrictly inſiſted upon kinſon, 
by courts of equity (a), that they will not diſpenſe with ir, though GS 
the heir at law, by his anſwer, ſtate, that he believes the will to „. les, 
have been duly made, &c.] 


1 Wilſ. 2r6. 

(a) Potter 
v. Potter, 1 Vez. 274. The diſcovery of the inſanity of the teſtator has occafioned the ſetting afide of 
a will, even af er 20 years poſſeſſion under it, and that too againit a purchaſer. Squire v. Perſhall, 
$ Vin. Abr. 169. pl. 13. 


All perſons, male and female, rich and poor, are eſteemed $winb. Pat 
competent witneſſes to prove a will, fave only ſuch as are infa- 4 fc. 4 
mous, as perjured perſons, and the like; and ſuch as want under- 
ſtanding and judgment, as children, infants, and the like; and 
ſuch as are preſumed to bear affection, as kindred, tenants, ſerv- 
ants, and the like, A legatee is reputed a competent witneſs to 
prove any other part of the will but his own legacy, or to prove 
any thing againſt himſelf touching his own legacy, but not 
otherwiſe; and therefore, where there are two witneſſes of a 
will, wherein either of them have ſomewhat bequeathed unto 
himſelf, this will cannot be ſufficiently proved for thoſe legacies, 
but for the reſt of the will it may be ſufficicatly proved. But 
ſee poſtea, 

(It has been a conſiderable queſtion, who thoſe witneſſes were Hilliard a. 
that are deſcribed in the act by the word © credible,” as will ap- Jennings 
pear from the following caſes: T. I., ſeiſed of hereditaments in ** 8 
fee, made his will, and thereby deviſed the ſame to V. H. and his 1 Freem. 
heirs, and ſigned, ſealed, and publiſhed the will in the preſence of 2 2 ü 
three witneſſes, who ſubſcribed the ſame. One of the witneſſes PI" To 
was W. H. the deviſee. It was objected, that this deviſe was T. W. z. 
void, V. H. not being a credible witneſs thereto under the ſtatute _—_ 
of frauds. On the part of the deviſee it was contended, that the Nota. In che 
will was good notwithſtanding the ſtatute, for the deviſee was a lad reporter, 
man of indiſputable credit: that, though be could not be ſworn — 
on a trial, yet it could not be faid but that there were — ſeveral 
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witneſſes to the will, and that the will had been well proved by 


the other two witneſſes: that there was a difference between 2 
matter which went to the credit of a witneſs's teſtimony, ant a 
matter which went in bar of it; that the former excluded perſons 
from being witneſſes, as if a man were attainted of treaſon, or 
convicted of perjury or forgery, or any other matter of attaint; 
but that, where there was oaly an intereſt which barred him from: 
being a witneſs, but did not touch his credit, it was otherwiſe: 
that the intent of the act was to prevent perjuries; but this could 
not be within the miſchief of the ſtatute; becauſe the device, 
being a witneſs, could not be ſworn and examined upon it; and 


therefore the caſe was out of the ſtatute. 


the c:edibility at ſigning; namely, that no perſon who would be incompetent to prove a will on a trial 


could be credible to atteſt it upon the execution. 


And alte by narrowing his concluhoa to the very caſe 


before him, by ſaying, ©* the will was void guoal the deviſe, and, as to the deviſe z” from whence 


it is natural to infer, that it might have been good as to any other deviſe, 
the general propoſition or principle, the reader could not have been miſled. 


Whereas, if he had ſtated 
The reaſon why the em- 


Phaſis is laid on that deviſe is, that, in tact, ail tae 1ef of the will relates w perſonalty, reſpecting which 
the will was clearly goods ks 


MSS. Rep. 
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B. R. 
IzStr. 1283. 
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But it was argued on the other fide, and ſo held by the court, 
that this will was not executed according to the ſtatute of frauds; 
for that a man who could not be a witneſs, which was the plain- 
tiff's caſe, could not be a credible witneſs: that the intent of the 
act was to prevent frauds as well as perjuries; which intent 
would be evaded if the deviſee ſhould be admitted to be a witneſs, 
for he, being a party intereſted, might be induced to uſe fraud; 
and it was faid, that the ſtatute appointed three witneſſes, Ec, 
to the end that the tranſaction might be in ſuch a ſolemn and 
notorious manner, that they might ſee that the deviſor, being in- 
firm as well in underſtanding as in body, as all men generally 
in extremis were, did not ſuffer any impoſition; but that, if perſon; 
who could not give evidence of their ſubſcription ſhould be admitted 
to be credible witneſſes, it was to admit fo many dead letters to 
be witneſſes, which entirely evaded the intention of the act; and 
upon this point judgment was given againſt the deviſee. ] 

A teſtator by his will deviſed lands, and gave to the wife of 
Jobn Hailes an annuity of 20/. a year to her fole and ſeparate 
uſe; and to J. Hailes and his wife each of them a legacy of 104, 
and charged his whole real and perſonal eſtate with the payment 
of all his legaci and annuity: J. Hailes was one of the fub- 
feribing witneſſes to this will: the legacies and ſatisfaction for 
the annuity were tendered and refuſed; and the queſtion nos 
was on a ſpecial verdict, Whether this will was good and well 
atteſted within the ſtatute of trauds and perjuries? The court 
were of opinion, that the will was not properly atteſted, as Hai: 
was intereſted, and therefore not a credible witneſs; and gave 
judgment for the plaintiff the teſtator's heir at law. 


nion among the judges; but the parties compounding, it was never determined, 1 Vez. 503+] 


Price v. 
Lovd, 
1 Ver. 503. 


[On a bill for eſtabliſhment of a will in the caſe of an infant, 
the objection taken was, that it appeared, on examination on flo 
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:nterrogatories, that one of the witneſſes to the will was a creditor 
for a bill of fees and diſburſements, and had not releaſed. It was 
:nſiſted, that, on an account taken, he would be found not to be a 
creditor. The Lord Chancellour ſent it to the Maſter, to inquire 
whether he was ſo: then it was objected, that the condition of 
the witneſs, as was determined in the caſe of Auſtey and Dowſing, 
mutt be taken to be at the time ot atteſtation; and that if intereſt- 
ed then, he could not be a good witneſs. It was anſwered, that, 
if that doctrine prevailed, it would overturn many wills, for 
{crvants were often made witnefles, who generally had legacies 
given them. But, on the Malter's ſpecial report, 1t appeared, 
that the witneſs to the will, at the time of the ſecond examina- 
tion, was not a creditor of the teſtator; and it not appearing, at 
the time of atteſtation, that he was, Lord Hardwicke ſaid, he 
would not enter into a minute inquiry whether he was or not.] 
In order to remove the doubts which had ariſen who were to 
be deemed legal witneſſes within the ſtatute,of 29 Car. 2. c. 3. 
{ 5., it is enacted by 25 Geo. 2. c. 6. © that any perſon ſhall atteſt 
the execution of any will or codicil, which ſhall be made 
« after the 24th June 1752, to whom any beneficial deviſe, le- 
« cacy, eſtate, intereſt, gift, or appointment of or affecting any 
&© real or perſonal eſtate, other than and except charges on lands, 
« tenements, or hereditaments, for payment of any debt or debts, 
« ſhall be thereby given or made, ſuch devite, &:. or appoint- 
ment, ſhall ſo far only as concerns ſuch perfons atteſting the 
execution of ſuch will or codicil, or any perſon claiming under 
„him, be utterly null and void; and ſuch perſon ſhall be ad- 
„ mitted as a witneſs to the execution of ſuch will or codicil, 
within the intent of the act of 29 Car. 2. notwithſtanding quch 
« deviſe, Oe. 
« And it is alſo enacted, that in caſe, by any will or codicil 
made or to be made, any lands, tenements, or hereditaments 
are or {hall be charged with debt; and any creditor, whoſe debt 
is ſo charged, hath atteſted, or ſhall atteſt, the exccution of ſuch 
* will or codicil, ſuch creditor thail be admitted as a witneſs to 
the execution of ſuch will or codicil, within the intent of the 
laid at, That if any perſon hath atteſted the execution of 
any will already made, or ſhall atteſt the execution of any will, 
Sec. made on or before the 24th June 1752, to whom any le- 
gacy is or ſhall be thereby given, whether charged upon lands, 
tenements, or hereditaments, or not; and ſuch perſon before 
he ſhall give his teſtimony concerning the execution of ſuch 
will, Sc. ſhall have been paid, or have accepted or releaſed, or 
ſhall have refuſed to accept ſuch legacy or bequeſt, upon tender 
made thereof; ſuch perſon ſhall be admitted as a witneſs to the 
execution of {ſuch will, &c., within the intent of the ſaid act. 
Provided that in caſe of tender and refuſal, ſuch legatee ſhall 
n nowiſe be entitled to ſuch legacy, but ſhall be barred from 
his legacy; and in cafe of acceptance, ſuch legatee ſhall retain 
his legacy, which {hall have been fo paid, ſatisfied, or accepted, 
notwahltanding ſuch will or cgdicil ſhail afterward be adjudged 
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Ot Mills and Teſtament, 
to be void. That in caſe a legatee, &c., who hath atteſted 
the execution already made, or which ſhall be made on or before 
24 June 1752, ſhall die in the teſtator's lifetime, or before he 
ſhall have received or releaſed or refuſed (on tender) his leg 
ſuch legatee ſhall be a legal witneſs to the execution of ſuch 


« will, &c., within the intent of the ſaid act of 29 Car. 2.; pro⸗ 


viſo, that the credit of every ſuch witneſs ſo atteſting, &, 
and all circumſtances relating thereto ſhall be ſubject to the 
conſideration and determination of the court and the jury be- 
fore whom any ſuch witneſs ſhall be examined, or his teſti. 
mony or atteſtation made uſe of; or of the court of equity in 
which his teſtimony or atteſtation ſhall be made uſe of; in like 
manner as the credit of witneſſes in other caſes ought to be 
conſidered of and determined. No perſon to whom any bene. 
ficial eſtate, intereſt, gift, or appointment ſhall be given or 
made, which is thereby enaCted to be null and void, or why 
ſhall have refuſed to receive any ſuch legacy or tender as afore. 
ſaid, and who ſhall have been“ examined as a witneſs concern- 
ing the execution of ſuch will or codicil, ſhall, after he ſhall hate 
been ſo examined, demand, or take poſſeſſion of or receive any 
profit or benefit of or from any ſuch eſtate, c. given by any 
ſuch will or codicil; or demand, receive, or accept from any 
perſon, any ſuch legacy or bequeſt, or any ſatisfaction or com- 
penſation for the ſame, in any manner, or under any colour 
or pretence whatſoever. ' This act not to extend to the 
caſe of any heir at law, or of any deviſee in a prior will ot 
codicil of the ſame teſtator, executed and atteſted according to 
the act of 29 Car. 2., or any perſon claiming under them re- 
ſpectively, who has been in quiet poſſeſſion for two years neat 
preceding the 6th of May 1751, as to ſuch lands, tenements, 
or hereditaments whereof he has been in quiet poſſeſſion as 
aforeſaid. This act not to extend to any will or codicil, the 
validity or due execution whereof hath been conteſted in lau 
or equity by the heir of ſuch deviſor, or the deviſee in any 
ſuch prior will, or will or codicil ſo conteſted, or any pan 
thereof, or for obtaining any codicil, for recovering tl 
lands, &c. mentioned to be deviſed in any other judgment 
or decree relative thereto, on or before the ſaid 6t 1 May 
1751, and which has been already determined in fayour of ſuch 
heir at law, or deviſee in ſuch prior will or codicil, or any perſon 
claiming under them reſpectively, or which is ſtill depending 
and has been proſecuted with due diligence ; but the validity 
of every ſuch will or codicil and the competency of the wit 
neſſes thereto, ſhall be adjudged and determined in the fame 
manner as if this act had never been made. No poſſeſſion of 
any heir at law, or deviſee in ſuch prior will or codicil as ore- 


ſaid, or of any perſon claiming under them reſpectively, which 


is conſiſtent with, or may be warranted by or under any will ot 

codicil atteſted according to the intent of this act, or where tht 
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« atteſted-according to this act ſhould or might take effect, ſhall 
« be deemed to be a poſſeſſion within the intent of the clauſe 
« herein laſt contained. This act ſhall extend to ſuch of the 
« Britiſh colonies in America where the 29 Car. 2. is by act of 
« Aſſembly made, or by uſage received as law; or where by act 
« of Aſſembly or uſage the atteſtation and ſubſcription of a 
« witneſs or witneſſes are made neceſſary to deviſes of lands, &c., 
« and ſhall have the ſame force and effect in the conſtruction of, 
« or for the avoiding of doubts upon, the ſaid acts of Aſſembly, 
« and laws of the ſaid colonies, as the ſame ought to have in the 
« conſtruction of, or for the avoiding doubts upon, the ſaid act 
« in England. Provided always, that as to the caſes ariſing in 
« any of the ſaid colonies, no ſuch deviſe, legacy, or bequeſt 
« aforeſaid ſhall be made null and void by virtue of this act, un- 
« leſs the will or codicil whereby ſuch deviſe, c. ſhall be given, 
« ſhall be made after March 1. 1753.” | 
But, notwithſtanding this ſtatute, the queſtion reſpecting the 
credibility of witneſſes was again brought under conſideration in 
the court of King's Bench on a ſpecial verdict, in the cafe of 
Wyndham and Chetwynd. In that caſe, V. C. being ſeiſed of lands, 
Ee. made his will and a codicil thereto, bearing date 14th May 
1750; and after deviſing certain parts thereof in the will, charged 
the reſidue of his real and perſonal eſtates with the payment of 
all his juſt debts, legacies, and incumbrances. The will and 
codicil were duly executed in the preſence of, and ſubſcribed by, 
S. F., R. B., and J. H.—S. S. and J. H. were attornies at law, 
and had been employed by V. C. in or about the year 1747 to 
ſolicit a private act of parliament, and charged him as debtor in 
their books for the fees and expences of ſoliciting thereof, the 
ſum of 318/,, and the charge continued ſo until and after the 
death of /. C. Some time after which S. S. and R. B. deliver- 
ed a bill for paſſing this act to the truſtees appointed in the act 


| for the purpoſes therein mentioned: there was a clauſe in the act 


for payment of the expences attending the ſame, and before the 
examination of S. S. and R. B. as witneſſes on this ejectment, 
there was received from the truſtees the ſum of 3021. 4s. 8 d., 
and the truſtees were willing to have paid the remainder of the 
demand, if it had not been for a miſcalculation. There was like- 
wiſe 2 current account open and ſubſiſting between S. S., R. B., 
and V. C. for other buſineſs, on the balance of which account, 
if ſtated at that time, S. S. and R. B. were indebted to V. C. 
138/. 147. 10d. Alſo, at the death of V. C. there was due and 
owing from him to I. H. the other ſubſcribing witneſs, who was 
his apothecary, 18/. 5 f. 5 d., 111. whereof were due on the 25th 
December 1749, on ſimple contract; V. C. dieth on 17th May 
1750. There were mortgages upon I. C.'s eſtates at the time 
of his ſigning the ſaid will and codicil, and of his death, to the 
amount of 24,0c0/, 
1600. upon bond, and 2874/7. upon ſimple contract. His 
perſonal eſtate then amounted to 13,972/., and was ſufficient to 
Pay all the ſimple contract and bond debts. The eſtates in mort- 
bade were of ſuſſicient value to diſcharge the incumbrances there- 

4 upon, 


And at the time of his death he owed 
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Of Wills and Teftaments, 
upon. The executor of V. C. paid I. H., one of the witneff;, 
the ſum of 18 l. 55. 5 d. after JW. C.'s death and before his er. 
amination in the cauſe. Upon theſe facts the queſtion was 
Whether theſe paper-writings, or either of them, were or we: 
not duly executed, fo as to pals lands? This depended upon tuo 


_ queſtions ; firſt, Whether the facts, as ſtated, did make 5%, in. 


tereſted witneſſes, and render them not credible ? Secondly, if 
ſo, Whether the ſubſequent circumſtances did not remove the 
objection, and re-eſtablith their credibility ? On the firſt it was 
argued for the deviſce, that theſe witneſſes were no legatees, aud 
derived nothing from the gift or bounty of the teſtator; that th: 
were juſtly entitled to payment of their debts, though no will ha 
ever been made; that the perſonal aſſets were the proper fund 
for them to reſort to, and that it was ſufficient to pay their de. 
mands, therefore they were not intereſted in the charge on te 
real eſtate. On the ſccond, it was contended that they wee 
competent witneſſes at the time of the examination, their debt 
being then diſcharged. That the word credille in the Rtatur? 
29 Car. 2. c. 3. was an ambiguous expreſſion, and capable of 
many ſenſes, but there ſeemed to be 2 parliamentary expoſition 
thereof in the ſtatute of the th and 5th Anne, c. 16. $ 14. wherchy 
three witneſſes were required to authenticate a nuncupative will, 
and it was declared, that ſuch as were good witneſſes in trials at 
common law, ſhould be deemed good witneſſes to eſtabliſh a nun- 
cupative will. Now allowing the ſame expoktion to take place 
on the ſtatute of frauds, then, as theſe witneſſes would be uner- 
ceptionable on a trial at law in reſpect of intereſt, fo they would 
be competent, and, therefore, credible witneſſes to the preſent 
devife. On the other fide, it was argued for the heir at law, that 
at the time of the atteſtation, the witneſſes were intereſted, and 
therefore incompetent ; and that hen, and. not the time of er- 
amination, was the proper time of inſpecting their credibility, 
elſe it would open greater opportunities of fraud and perjury tha 
exiſted before the act; that it would be ſetting up witneſſes to 
hire, and would put the validity of a will in the power of the 
witneſſes, by releaſing or not releafing their intereſt. That it 2 
witneſs was unexceptionable at the time of atteſtation, and after- 
wards became infamous or inſane, the will was neverthelets 1 
good will, which proved that his condition at the time of attel- 
ation was alone to be regarded; that the word credible meant 
ſomething more than competent; that the law required com. 
petency before, and it was not to be imagined that the learnel 
compiler of this ſtatute, Lord Hale, would put in a word that a 
beſt was ſuperfluous; that in the ſtatute of the 13th Car. 2. 
againſt deer-ſtealing, and in all the game laws, the expreſſion el 
credible witneſſes was uſed, which had always been underlloos 
to mean more than competent, and to give the juſtices a di 
cretion, whether they would convict upon ſuch teſtimony or not, 
though the witneſſes were, in law, ſtrictly admiſſible ; and the 
caſes of Hilliard and Fennings, and Auſtey and Doavſing, were cited. 
Aſter the court had taken ſome time to conſider of it, they all 
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And Lord Mangfeld“ꝰ delivered a very elaborate judzment, in 


which he took occation to enter very fully into the diſcuſſion of 
the meaning of the word “ credible” in the ſtatute of frauds; 
which his lordſhip confidered as capable of being conterred on an 
:ntereſted witneſs by payment or a relcaſe. 


335 
In a ſubſe. 
quent caſe, 
it is ſtated, 
that Lord 
Mans field, 
previous to 
his d-i; ver. 


ing his opinion in the laſt-mentioned caſe, declared, that it was his eu, and he was perſcnally aniwer- 
able for ail its errors; the zudgmen f the court being gereral, that they held the will duly executed 


acccrding to the ſtatute. Lord Ca den arg, in Doe v. Keiley, fra. 

n Knott, by a paper-writing purporting to be his will, de- 
viſed his real cftates to his wife for life, and after the deceaſe of 
his wife deviſed certain hereditaments, therein particularly de- 
{cribed, to tru{tees and their ſucceſſors for ever, upon truit to 
zpply the rents and profits thereof to ſuch poor people within 
the lordchip of Maulſincaburn as he therein named, viz. indigent 
orphans under ten years of age, unable to labour, poor aged people 
utterly paſt labour, poor impotent people lame or blind and who 
could not labour; and to put out the children of ſuch poor people 
as above, either ſons or daughters, apprentices as foon as they 
were fit for it. This paper-writing was ſigned, ſealed, and pub- 
liſhed by the ſaid John Knzt, in the preſence of Henry Holme, 
Rebert Burra, and Jahn 1itchell, who ſubſcribed the ſame in the 
preſence of the deviſor. Henry Holme and Robert Burra were two 
of the truſtees above named, and they, and alſo Jahn Mitchell, 
the other ſubſcribing witneſs, were, at the time of atteſting, and 
long afterwards, ſeiſed in fee- ſimple of lands, &c. within the lord- 
ſhip and townlhip of Maulſineaburn aforclaid, and during the time 
aforeſaid were poſſeſſed of and occupied the fame, and inhabited 
within the lordſhip; the lordſhip of ZTaulſmeaburn was a large 
diſtrict, and maintained its own poor, and the witnefles to the 
will were chargeable and taxable, and were actually charged, 
zſſeſſed, taxed, and paid towards the poor, and all other taxes of 
the ſaid lordſhips. It appeared that Henry Holme and Robert Burra 
had, previous to the time of the trial, releaſed all their intereſt 
under the ſaid paper-writing, purporting to be the will of the 
ſaid John Kn15tt, to the other truſtees therein named; and alſo 
that they, and n Mitehell the other witnels, had ſeverally con- 
veyed away and diſpoſed of all their reſpeCtive eſtates and intereſt 
lzing in the within lordſhip and townſhip of Maulſineaburn before 
the trial, And the queſtion was, Whether this paper-writing, 
purporting to be the will of John Knett, was ſufficient to pais the 
hereditaments in manner abovementioned ? which depended upon 
the queſtion, Whether the releaſe and diſpoſition of their reſpec- 
tive eſtates and intereſts had reſtored the credit of the witneſſes? 
tor, if not, it mult fall to the ground, as the objection to it was 
not cured by the act of the 25 George 2. And it was held by 
Ulve, Bathurſt, and Gould, againſt the opinion of Pratt, Chief 
Juſtice, that a witneſs, incompetent at the time of atteſtation, 
might purge himſelf afterwards either by releaſe or payment, and 

<come competent by the rule of rule. But the cauſe was after- 
nards, to avoid any further litigation, adjuſted by agreement, and 

ue parties divided the eſtate between them. 
» But 


Doe on dem. 
of Hinſon 
v. Kerſey, 
4 Burn's 


Eccl. L. $% 


Teid. 


Ibid. 
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Oxendon v. But a legatee may be a witneſs againſt a will; for the reaſon 
CS why a legatee is not a witneſs for a will being, becauſe he is pre. 
5 9” ſumed to be partial in ſwearing for his own intereſt; it follows 
that a legatee, When he ſwears againſt a will, ſwears againſt hit 
intereſt, and ſo is the ſtrongeſt evidence. | 
And if it ſtand indifferent to the witneſſes, whether the wil, 
under which they are legatees and to which they are witneſſes, be 
valid or not; the witneſſes, though legatees, are credible. 
Lord Ae. Thus, a deviſce died on the 1oth of February 1746, having 
* made a will, dated 15th of May 1746, of his whole eſtate rea] 
$29. urn and perſonal, charged with debts and legacies : the three ſubſcrib. 
ing witneſſes, as being in his ſervice ar his death, had legacies; 
one 3ol/. a- year for life, the two others pecuniary legacies ; all 
three releaſed the 2d of February 1746. The teſtator had alſo 
made a former will on the 2oth of December 1744, atteſted by 
three diſintereſted perſons, under which the three ſubſcribing wit. 
neſſes to the will of 1746 would have had the ſame legacies. A 
bill was brought in Chancery to haye the latter will eſtabliſhed, 
It was contended, that notwithitanding the will of 1744, (which 
the teſtator had revoked, as he thought, effectually, and might 
probably have cancelled,) it was a benefit to the witneſſes, at the 
time of ſubſcribing, to have a legacy under the latter will. But 
the Lord Chancellour was clearly of opinion, that theſe were good 
witneſſes; for, at the death of the teſtator, it was indifferent to 
them which will prevailed ; and his lordſhip declared the will of 
the 15th of May 1746 to be well proved, eſtabliſhed it, and de- 
creed the truſt. . , 
Pendockvy. The queſtion, on a ſpecial caſe reſerved at the aſſizes, was, 
Mackender, Whether a perſon who before the time of atteſtation had been 
Ecci. Lav, indicted, tried, and convicted for ſtealing a ſheep, and was found 
3. guilty to the value of ten pence, and had judgment of whipping, 
3 value of ten per judy 
22-1. was a ſufficient witneſs within the ſtatute? The whole court of 
Common Pleas were clearly of opinion, after three arguments at 
the bar, that he was not a competent witneſs. 
Hudſon's The atteſting witneſſes may, upon examination, deny the facts, 
— — which, upon the face of the inſtrument, they are preſumed to 
Badmerino, have atteſted. But in this caſe, the deviſee may produce evidence 
+ >. 1950. to contradict their teſtimony. ] 
Joliffe, r Bl Rep. 36 5. Where, on an ejectment brought upon a will, a woman had ſworn againſt her 
own atteſtation, Y ates, J. ſaid, that ſhe ought not to have been admitted to give this evidence. And 
Lord Mansfield obſerved, that this would not invalidate the will; for that there were cafes where one 
witneſs had ſupported a will, by ſwearing that which the other two witneſſes atteſted, although thoſe due 
had denie i that they did ſo. And, in the principal cafe, a new trial was granted, the verdi&t having been 
given againk the deviſec apparently upon this ground. Goodtitle v. Clayton, 4 Burr. 2224+ 
21d.Rayn. Witneſſes have been examined to prove the teſtator's in- 
8 8 tent. 
Gibbins & al, [So, Mallabar v. Mallabar, Ca. temp. Tab. 79.] 


14.Rayn. The probate of a will cannot be controverted at common 
262. Sir law. 

Richard p 
Raine's caſe. XN. B. Though neither the courts of law, nor the courts of equity can determine le 
validity of a ptobate adverſacily ; yet, if it comes in incidentally, and the tincident is admitted by the 
par ies, thoſe courts may determine it, and held the parties bound by the admiſfion. Atk. 630. Shef- 
ned v. the Ducheſs of Buckingham. Fe 
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A recital of a will in a copyhold admittance is evidence againſt 1 14.Raym. 


any but the heir. ' 735. 


2, If the probate or regiſter of a will be evidence to prove a 14. 745. 
digree. 1 | 
gy ns to Halt, Ch. J., the regiſtrar's book is good evidence - 737. 
e t 


to prove a will concerning lands. Adams 8 
Parol evidence is not admitted to contradict the words of a H. 1261. 
will. « Lowfield v. 


Stoneham, & Caſ. temp. Talb. 240. Brown v. Selwin. 


And proof of a will cannot be made againſt a man by the 11d. Raym- 
confeſſion of his own witneſs, without the actual production of 730. Pyke 


the will itſelf. * 2 ; 
An executor may be ſued ſor a legacy where he proves the will, 
though he does not live in that dioceſe. Edgworth v. 
Smalridge. 


A will was made in French and proved in French, and under it in 1 P. Wms. 
the ſame probate the will was tranſlated into Engliſb, but it appeared ode BY a 
to be falſely tranſlated. It was objected, that the tranſlation being 3 
part of the probate, and allowed in the ſpiritual court, it muſt bind; 
and the application mult be to that court to correct the miſtakes, 
which until then muſt be conclufive. But per his Honour, no- 
thing but the original 1s a of the probate ; neither hath the 
ſpiritual court power to make any tranſlation : and ſuppoſing the 
original will was in Latin (as was formerly very uſual), and there 
ſhould be a plain miſtake in the tranſlation of the Latin into Eng- 

, ſurely the court would determine according to what the tran- 
lation ought to be. And ſo it was done in this caſe, 


2. Of Nuncupative Wills. 


&« By fat. 29 Car. 2. c. 3. f 19. for the prevention of ſraudulent 
practices, it is enacted, 1. That no nuncupative will ſhall be 
« good where the eſtate thereby bequeathed ſhall exceed the vᷣa- 
« lue of thirty pounds, that is not proved by the oaths of three 
« witneſſes, at the leaſt, that were preſent at the making thereof, 
« and bid by the teſtator to bear witneſs that ſuch was his will, 
« or to that effect. And by flat. 4 Ann. c. 16. 5 14. it ig declared, 
That all ſuch witneſſes as are and ought to be allowed to be good 
«* witneſſes upon trial at lax, by the laws and cuſtom of this realm, 
« ſhall be deemed good witneſſes to prove any nuncupative will, or any 
« thing relating thereto. 

Nor unleſs ſuch nuncupative will were made in the time of the 
% laſt ſickneſs of the deceaſed, and in the houſe of his, her, or 
* their habitation or dwelling, or where he or ſhe has been re- 
* ſident for ten days or more next before the making of ſuch 
* will, except where ſuch perſon was ſurpriſed or taken ſick 
being from his own home, and died before hie returned to the 
* place of his or her dwelling. 1 

20. © That after ſix months paſſed after the ſpeaking of the 


* pretended teſtamentary words, ng teſtimony ſhall be received ; 
Vol. VII. 1 0 wi. 4 
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« to prove any will nuncupative, except the ſaid teſtimony, ot 
« the ſubſtance thereof, were committed to writing within fix 
« days after the making of the ſaid will. 

6 21, „ That no letters teſtamentary, or probate of any nun. 
« cupative will, ſhall paſs the ſeal of any court, till fourteen 
« days, at the leaſt, after the deceaſe of the teſtator be fully ex. 
ce pired, nor ſhall any nuncupative will be at any time received to 
« be proved, unleſs proceſs have firſt iſſued to call in the widow, 
« or the next of kindred to the deceaſed, to the end they may 


* conteſt the ſame, if they pleaſe. | 


N. B. It has 
deen ruled 
in equity, 
that beſore 
probate, a 
nuncupative 


F 22. © That no will in writing concerning any goods or 
« chattels, or perſonal eſtate, ſhall be repealed; nor ſhall any 
« clauſe, deviſe, or bequeſt therein be altered or changed by any 
« words or will by word of mouth only, except the ſame be in 
te the life of the teſtator committed to writing, and after the 
« writing thereof read to the teſtator, and allowed by him, and 
« proved to be ſo done by three witneſſes at the leaſt, 

9 23. © Provided that any ſoldier in actual military ſervice, or 
« any mariner or ſeaman being at ſea, may diſpoſe of his more. 
« ables, wages, and perſonal eftates, as before the making of this 
cc act.“ | 


will is not pleadable in any court againſt an adminiftratof. 1 Ch. Caſ. 192. Verhorne v. Brewin. 


1 Abr. Eq. 
Caſ. 403. 


A. being ill, deſired B. to make her will, who wrote down 
only names and initial letters to this effect, viz. To Thy, 
e 200 l., to Fo. Dev. 100 l., to Reb, Cro. 50 l., to ſelf 100, 
and to ſeveral other perſons, in like manner, to above gool.; 
which being more than her eſtate, B. made an alteration in 
the ſecond column, by ſubtracting part of the ſums from ſome of 
the legatees, as ſet down in the ſecond column, and then told A, 
the ſenſe of the propoſed deviſes: there were two perſons in the 
room that did not hear any thing that paſſed between A. and B, 
but only heard the teſtatrix at laſt pronounce, that all was well. 
B. went to a ſcrivener to have the deviſes drawn out at length 
and in form, and before ſhe returned the teſtatrix died: the 
judge below pronounced for this will ; but upon appeal to the 
delegates, it was reverſed z and in this caſe it was agreed, that if 
the will had been written in words at length, ſo as they had car- 
ried a ſenſe and meaning in themſelves, it had been a good will; 
for that there was one witneſs that wrote it, and two that heard 


the teſtatrix pronounce that it was well: which would have been 


intended to have amounted to a ſecond witneſs, in regard it ap- 
peared on all hands, by ſeveral witneſſes, that the teſtatrix did 
then ſeriouſſy diſpoſe herſelf to make her will; and for that was 
quoted the caſe of one Pepper, where a perſon diſpoſed herſelf to 
make her will, and dictated it to a perſon who wrote it down; and 
another, not called in as a witneſs, lay behind the hangings, out of 
curioſity; and yet ſuch will was allowed to be gocd, being proved 


by theſe two witneſſes: but they diſtinguiſhed this caſe, _ 


. 
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the will was not ſubſtantive, but was to take its ſenſe from the 
interpretation of the witneſs; and fo there would be inuendo upon 
innende, which made purely a nuncupative will: and as ſuch, not 
being atteſted by the number of witneſſes appointed by the ſtatute 
of frauds and perjuries, the will and legacies were void. 

Doctor Shallmer, by will in writing, gave 200 J. to the pariſh of 
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1 Abr. Eq, 


St. Clements Danes, and after, Prew the reader coming to pray Cal. 404. 


with him, his wife put him in mind to give 200 J. more towards 
the charges of building their church, at which, though Dr. Shall- 
mer was at firſt diſturbed, yet after he ſaid he would give it, and 
bid Pre take notice of it: and the next day he bid Prew re- 
member of what he had ſaid to him the day before, and died that 
day. Within three or four days after the doctor's wife puts down 
2 memorandum in writing of the ſaid laſt deviſe, and fo did her 
maid. Prew died about a month after, and amongſt his papers 
was found a memorandum of his own writing, dated three weeks 
after the doQor's death, of what the doctor ſaid to him about the 
200 l., and purporting that he had put it in writing the ſame day 
it was ſpoken : but that writing which was mentioned to be made 


the ſame day it was ſpoken did not appear, and theſe three memo- 


randums did not exprefsly agree. About a year after, on applica- 
tion by the pariſh to the commiſſioners of charitable uſes, and 
producing theſe memorandums and proof by Mrs. Sha/lmer and 
her maid, they decreed the 2007, But on exceptions taken by the 
executors, the decree was diſcharged of the 200/., and Lord 
Chancellour held it not good, becauſe it was not proved by the oath 
of three witneſſes; for though Mrs. Shallmer and her maid had 
made proof, yet Prew was dead; and the ſtatute in that branch 
requires not only three to be preſent, but that the proof ſhall be by 
the oath of three witneſſes. 

A daughter depoſits 18c/. in the hands of her mother (the de- 
ſendant) and afterwards makes her will in writing, and thereby 
deviſes ſeveral legacies, and makes her mother executtix, but 
takes no manner of notice of the 180/. Afterwards, by word 
of mouth, ſhe defires her mother to give the 180/. to the plaintiff, 
if ſhe thought fit, and then ſoon after died: the mother proved 
the will, and this bill was brought againſt her, to have the 1801. 
paid. The mother, by her anſwer, admits ſhe had ſuch a ſum in 
her hands, that her daughter did make ſuch a requeſt to her, but 
that ſhe left it to her election, whether ſhe would give it to the 
plaintiff or not, by the very form of the deviſe ; and inſiſted, that 
ſhe did not think fit to give it tothe plaintiff, And in this caſe it was 
agreed, that this was not good as a nuncupative will, being above 
30%, and not reduced into writing within ſix days * the 
Ipeaking, as the ſtatute requires. 2dly, That if the defendant had 
inſiſted on the ſtatute of frauds and perjuries, the court could not 
have relieved the plaintiff as upon a truſt : but in this caſe the de- 
fendant having by anſwer confeſſed the truſt, there was no dan- 
ger of perjury from variety of proof, which was the miſchief the 
ſtatute intended to provide againſt ; and therefore the court took 

| Z 2 it 


Id. ibid. 
Gil. Eq. 
Rep 146» 
Jones v. 


N abbs, 
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it to be in nature of a truſt, and decreed for the plaintiff: for the 
defendant expreſsly ſwore, ſhe did not think fit to give it to the 
plaintiff, and that the teſtatrix had left her at liberty. But this 
decree was againſt the opinion of ſeveral at the bar, who thought 
it too hard on the eleCtion left in the mother: but the court 
principally relied on the caſe of King ſman and King ſman, where a 
man deviſed away an eſtate of 2000 J. per ann. and upwards, from 
his ſon and heir to a bargeman; and by his will deviſed 20 J. fer 
ann. to his ſon, with this clauſe, that if he behaved himſelf well, 
and gave no trouble or diſturbance concerning his will, that he 
might make it up 80). if he thought fit: and the court decreed 
the 801. per ann. to the ſon. But note, the 80 J. per ann. in the 
caſe of Kingſinan and King/man ſeems to have been decreed 
purely upon the circumſtances and hardſhips of the caſe ; but in 
the preſent caſe there were no ſuch circumſtances or ingredients 
of hardſhip on the plaintiff: but guere, for it ſeems to be a truſt 
in the hands of the mother. 


(E) The Nature and Effe& of a Will or Teſtament, 
and of a Codicil. | 


1 Ink. 112. A or teſtament is of that nature, that it differs much from 
* , other acts and deeds that men do and execute in their life. 
Hembling's time: for although it be made, ſealed, and publiſhed in ever fo 
caſe, But ſolemn a manner, yet it has no life nor virtue in it until the 
eee teſtator's death: for it is a maxim in law, omne leſiamentum mort: 
take effect conſimmatum g, & voluntas eft ambulatoria uſque ad extremum wite 
till after the exitum : it is therefore reſembled until death to the interlocutory 
_ 5 . ſentence, and after death to the definitive ſentence of a judge; 
eath, yet it 8 . 
is inchoate, and hence it is ſaid, fed legum ſervanda fides, ſuprema veluntas quid 


— not mandat fierique jubet parere neceſſe eſt. 

ham the execution of it; and to many purpoſes in law ſhall relate to the time of the making of 

it. 1 P. Wms. 97. Lord Bindon v. Earl of Suffolk. 

Shep. Abr. And for this reaſon a man may alter or make void his wil 

Part 4. p. 9 · at his pleafure; and he may make as many new wills and 

roc. Tet. teſtaments as he pleaſes, and there is no way to bar a man of this 
liberty. 

Lit. 168. And the latter teſtament always revokes and overthrows the 

Swind P. 1. former : but otherwiſe it is of a codicil, for a man may make as 

1 many of theſe as he will, and make no teſtament at all. Or, if 

20. he makes a teſtament, he may afterwards make as many codicils 
as he will, and one of them will not overthrow the other; for in 
the firſt caſe they muſt be all annexed to the letters of admini- 
ſtration, and the adminiſtrator muſt perform them; and in the 
Tatter caſe they muſt be all annexed to the teſtament, and the exc- 
cutor mult take care to perform them. 

Shep. Abr. A teſtament therefore is ſaid to have three degrees. 1ſt, An 

Part 4-9-9. inception, which is the making of it. 2dly, A progreſſion, which 

_— hs publication of it, 3dly, A conſummation, which is 
death of the teſtator, h 
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In grants therefore the firſt is of the greateſt force, but in- 1 1a. 112. 


teſtaments the laſt is of the greateſt force. 8 4 . 

r Will 
cannot be found, or the contents of it are unknown, it is no revocation of the former. Show. Caſ. ia 
Par. 146. [id. in fra.] 


But, when a teſtament is perfect by the death of the party, it Sbep. Abr. 
as effectually gives and transfers eſtates, and alters the property rg 
of lands and goods, as acts executed by deeds in the lifetime of 
the parties: for hereby deſcents of lands are prevented. And a 
man may make eſtates in fee- ſimple or fee- tail, for life or years, 
of lands, tenements, rents, reverſions, or ſervices, as effectually 
as by deed ; and theſe eſtates alſo will be good without any liver 
of ſeiſin or attornment; and hereby alſo rents, and power to l. 
train for them, may be reſerved, conditions created and annexed 
to eſtates or things deviſed. 

And therefore they that take by deviſes of land, are ſaid to 
take in the nature of purchaſers. 

And if therefore a tenant in tail makes a feoffment to the uſe by. 221. pl. 
of himſelf in fee, and after deviſes the ſame land to his wife in 16. 
fee, and dies, the ſon is not remitted though the father dies ſgiſcd, 
for the deviſe prevents the deſcent. | 


(F) How Wills ſhall be conſtrued. 


II is to be obſerved, that where the words of a will have a plain 2 And. 17. 

ſenſe, and no doubt is in any matter within or without the Loven v. 
words, touching the matter of the deviſe, there the words of the 
will ſhall always be taken to be the intent of the deviſor, and his 
intent to be what the words ſay. 

That all the words of a will are to be carried to anſwer the 2 And. 10, 
intent of the deviſor; but this is to be underſtood in caſes where 11. 134. 
- intent of the party may be known by the words that are in 
the will. 

That M there are inconſiſtent and contradictory words in a will, MSS. Rep. 
lome words muſt be rejected to make it ſenſe. Thus, where a _— 
teſtator gave the intereſt of a ſum of 60007. to Mary Comfortle, — 
his daughter, for her life, and after deceaſe gave the money be- in Cn. 
tween Charles Comfortle her huſband, and their children: and in gy 
another part of the will he ſaid, “and in caſe there be no ſuch child name * 

* or children, I give it to Charles Comfortle and ſuch children.“ Boon v. 
Lord Chancellour rejected theſe latter words, as they were abſurd Coraforth. ] 
and contradictory, 

A. having a wife and no children, made his will, and ſaid, MSS. Rep. 
leſt it ſhould pleaſe God that he ſhould not return, he gave and Fates 2. 
deviſed a real and perſonal eſtate, or to that effect. He returns, has a9 

PETLONAal C , 5 , 22 G. 2. 
children, and dies, without altering his will: the plaintiff being in Case. 

a legatee, and there being a direction in the will for the ſale of the 3 22 
. , — mbl. 
real eſtate to pay his legacy; Lord Chancellour was of opinion 55. s. C. 
that the diſpoſition was merely contingent, and that no part of the by thename 
will was to take effect but on the contingency of his return; and *? —_ on 

0 ayoided determining the principal queſtion, how far the altera- 
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_ tion of the teſtator's circumſtances would be a preſumptive revo. 


cation as to the real and perſonal eſtate; but as to the perſonalty, 
ſeemed to rely on the caſe of Lug and Lug; and as to the real 
eſtate, he ſaid, that the ſtatute of frauds and perjuries made a 


material difference between that and the perſonal eſtate, 


That a will mult have a favourable interpretation, and as near 
to the mind and intent of the teſtator as may be, and yet ſo 
withal as his intent may ſtand with the rules of law, and not be 
repugnant thereunto; it being a rule or maxim of law, Qu 
ultima voluntas teſtatoris perimplenda ęſt, ſecundum veram intentionem; 


and that, Sed legum ſervanda ſides, ſuprema voluntas quod mandat 


Bride. 106. fierique jubet parere neceſſe eſt. In deeds the rule of conſtruction 


Standith v. 
Short, 


Shep. Abr. 
Part 11. 

P+ II. voc. 
Teſtament. 


Id. ibid. 


Ad. ibid. 


Id. ibid, 


Style, 148, 


149. 


Shep. Abr. 
Part 11. 
p- 11. voc. 


Teſtament. 


1 Freem. 


292. Steede 


v. Ber tier. 
5 Rep 68. 
Ld. Chey- 
ney's caſe, 


[2 P. Wms. 


is, that the intention muſt be directed by the words; but in wills, 
the words muſt follow the intent of the deviſor; and ſuch a con- 
ſtruction is to be made of them, as to make uſe of all che words, 


and not of part, and ſo as they may ſtand together, and have no 


contrariety in them. 
That ſuch a ſenſe ſhall be made of a deviſe, that it may be for” 
the profit of the deviſee, and not to his prejudice. 


That general znd doubtful words in a will ſhall not alter an 
expreſs deviſe before, nor carry any thing contrary to the appa- 
rent intent. 

That the clauſes and ſentences of a will ſhall be ſeverally tranſ- 
poſed to ſerve the meaning of it. And conſtruction ſhall be made 
of the words to ſatisfy the intent, and- they ſhall be put in ſuch 
order as that the intent may be fulfilled. 

That no ſenſe may be framed upon the words of a will, where. 
in the teſtator's meaning cannot be found. 

That to give a thing to ſuch a perſon to whom the law gives it, 
is as if it had not been given; and fo a deviſe of a man's land to 
his heirs 1s void, 

That a conſtruction of a will muſt be gathered out of the 
words of the will, and not by any averment. 


That though a parol averment ſhall not be admitted to explain 
a will, ſo as to expound it contrary to the import of the words, 
yet when the words will bear it, a parol averment may be ad- 
mitted, — As, for inſtance, to aſcertain the perſon, but in no 
caſe to alter the eſtate, 


137. 1 Vez. 231. 1Atk. 4it. 2 Vez. 216. 1P. Wms. 6744 2 P. Wms. 142. Ambl. 175. 


3 Vez. jun. 148. 


Parct averments are admitted to aid the expoſition df a writt-n will, not oniy 


Where there is an ambiguity as to the perſon, or as to the ſubject- matter deviſed, but alſo where words a 
equivocal import a.e uſed expteſſive of the quantity of intereſt, or extent of the ſubject- mat tet of the 
deviſe. Thus, a teſta':ix, by ber will, gave the foll»wing bequeſts : “ 1 give to M. P. the ſum of 
« ccol. flock in long arnuities. 1 give to M. H. the ſum of 500 I. fort in long annuities z 1 allo ge 


unto Miſs I. F. the [um of 200 l. Fock in long annuities, the intereſt thereof to accumulate until ſpe boil 
; / 2 


« attein tebenty· ene, and then the cobole ta be transferred to ber by my executors, Alſo, I give unt? Mis 


H. D. th» ſum of 100 eck in long annuities, the intereſt thereof to accumulate, until ſhe attain: twenty- 


4c one, and then (be <obo!e to be transferred to ber by my executors=—And all the reſt and refidue of my 


K * 


eſtate and effects, both real and p rl nal, whatſoever and whereſoever, 1 give, deviſe, and bequeah 
the ſame, and all and every part th 


ercof, unto my faid two nephews . F. and T. F., their he's, 


3 : . * a g j l ' 
6 executors, adminiſtrators, and ah gus for ever.” Tt turned out that the teſtatrix had only 120+. # 


year long annuities. And the queſtiou was, Whether the legatees ſhould have the reſpective ſums given 
to chem r. iſed by tae of ſo much of the Rock as wouls produce the ſame; or whether they were £m”! 
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under the will to annuities of the ſums reſpeRively given them, and conſequently to divide the 1201. a 
year between them, leaving nothing to the refiduary legatees? And this depended upon the queſtion, 
Whether, in this caſe, the court could let in averments of the ſtate of the teftatrix's property at the time 
of her deceaſe ? Upon the ficlt hearing of the cauſe, Lord Thurlowe was of opinion, that parol evidence 
could not be admitted; becauſe, the teſtatrix having uſed words ſo near thoſe a man of bulineſs would 
make uſe of to diſpoſe of fo much per annum, the court were bound to declare the legatees enticleq to the 
things as deſcribed, vis. annuities. But, on a rehearing of the cauſe, his lordſhip changed his opinion. 
He faid be ſhould have thought that, had the will ood clear of all other criticiſms, although ic were not 
an accurate deſcription of col. joint intereſt in the annuities, yet it was a ſufficient one of 500 J. ſtock 
in the long annuities; at the ſame time, it was impoſſible not to obſerve that the expreiſion ** the ſum 
« of goo.” was going, out of the way. But accurate phraſes were not called for; and if the words were 
found to expreſs the intention of the teſtatrix, that was ſuſficient, and if it had ſtood by itſelf, it was 
ſufficient to ſhew what the words meant © an annual ſum of 5001.” The difficulty occurring was this, 
that ſhe had been ſpeaking of a ſum of 5co/., winch expreſſion, if ſanding alone, ought not to be in- 
terpreted by any other context, but muſt take its 4whole complexion from the word flock : but, if it Food 

with the context to admit of any other conſtruction upon it, he muſt conſider what the teſtatrix meant 
y the whole of the words “ the ſum of 00 l. Cc.“ and the additional words ** the intereſt thereof 
« 79 accumulate.” According to the natural ſenſe of the words © ſum of 5001. given to A. at twenty. 

« one, and the intereſt thereof to accumulate, he muſt ſuppoſe the firſt ſum to be the principal ſum, and 

the ſecond the intereſt of the principal ſum. It had been contended that the word “ eee in the an- 

nuities could not mean the annuity; becauſe it would extend to the 3 per cents., which were annuities, 

but there the ſtock was denominative of the capital ſums ; otherwiſe as to the long annuities, they were 

denominated ſo by the annuity ;z and the circumitance of their being both annuities made it very proba- 

ble, that if a perſon were to (peak. of it as a groſs ſum, he would ſpeak of the flock, and not of the 

annuity merely. So far practice might warrant, that if the words had ended with annuities, without 

ſpeaking of intereſt, there would have been no neceſſity for evidence to have controuled them: but the 

ſecond pert of the ſentence, ** and the intereſt thereof to accumulate, raiſed a doubt whether ſbe meant 

a ſur: as producing intereit, or the ſtock itſelf. The term intereſt was not a proper phraſe, but this was 

not a groſſer inaccuiacy than thoſe in the reſt of the will: the word transferred had been relied on as a 

technical phraſe, but it weighed nothing, becauſe the thing to be bequeathed was not the ſtock, but 

the produce of the ſtock together with the ſtock itſelf. The intereſt, which was the growing produce 

of the legacy ſhe meant to give, was to be laid out in order to accumulate, ſhe muſt have meant by the 

word annuity ſomething. There was no doubt if the word ſtock had been left out, but the meaning 
would be that the ſum of 5007. was to be diſpoſed of in long annuities, and to make a produce, and that 

produce to accumulate until the legatee ſhould attain twenty-one. This being the doubtful Interpreta- 

tion upon the face of the will, the queſtion aroſe, Whether the itate of the teſtatrix's fortune was nov 
applicable to the conſtruction of the will? It appeared by ſome other parts of the will, that ſhe was 
extremely anxious to make an ample proviſion for the family of the Fonereuus; conſidering then the 

fituation of her fortune, it was perfectly inconſiſtent to ſay, that ſhe could mean to give ten times more 
than ſhe wvas wwarth in legacies. His lordſhip's opinion therefore was, that the judgment muſt be re- 
verſed, and that he could let in the evidence of the , alue of the eſtate, not to controut the begueſts which 
the teſtatrix had made in words themſelves diſtinct, nor to coatroul a bequeſt which ſhe had made of 
a ſubjet which ſhe had accurately deſcribed ; but, becauſe the words ſhe had uſed in the deſcription 
were, upon the whole of the context, uncertain <vbether ſhe intended it as the intereſt of th: groſs ſum to 

accumulate, or 5o0l, per annum. The peculiarity of this will furniſhed ſufficient doubt to warrant the 

aimifſion of collateral evidence to explain it, and, if ſo, the ſtatement of the teſtatrix's fortune, wag 

applicable to the purpoſe of ſuch an explanation. Fonereau v. Pointz, 1 Br. Ch. Rep. 472. ] 


That one part of a will ſhall be expounded by ancther : as 2 Free. 
where a man leaves an eſtate to another and his heirs, and after- = 
. . . . . amfield v. 
wards mentions to have given him an eſtate-tail ; heirs ſhall be pepham- 
taken to mean heirs of the body, and the deviſee ſhall take only 


an eſtate-tail. 


(G) How Wills may be avoided. 


\ ILLS may be avoided either by act of the party himſelf, 
as by revocation ; or by legal ſentence after the death of the 
teſtator, as for fraud, &c. Therefore we will conſider, 


I. What ſhall be deemed a Revocation of a Will. 


By the 29 Car. 2. c. 3. it is enated, © That no deviſe in writs. 
ing of lands, tenements, or hereditaments, or any clauſe there- 
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—_ Ot Wills and Teftaments, 
1 ce of, ſhall be revocable, otherwiſe than by ſome other will or codicil 
« in writing, or other writing declaring the ſame, or by burnin l 
ce cancelling, tearing, or obliterating the ſame by the teſtator him. 
4 ſelf, or in his preſence and by his directions and conſent, but 
ce ſhall continue, c. unleſs altered by ſome other will or codicil in 
« writing, or other writing of the deviſor, ſigned in the preſence of 
three or more credible witneſſes declaring the ſame.” And by the 
ſame act, no will in writing concerning perſonal eſtates ſhall be 
<« repealed, nor any clauſe or bequeſt therein altered by words, or 
« will by word of mouth anly, except the ſame be, in the life of 
« the teſtator, committed to writing, and read to and allowed by 
& him, and proved to be done by three witneſſes.” 
Raym. 334 But, where a man, by will in writing, deviſed the reſidue of 
his perſonal eſtate to his wife, and after, ſhe dying, he, by x 
nuncupative codicil, bequeathed to J. S. all that he had given 
to his wife, it was reſolved good; for, by the death of the wife, 
the deviſe of the reſidue was totally void; and the codicil waz 
no alteration of the former will, but a new will for the reſidue. 
2 Abt. Eq Revocations by the act of the party are either expreſs, as where 
OF the deviſor expreſsly declares his mind, that his will ſhould be re. 
Temple- voked; or implied, as where the eſtate or thing deviſed is altered 


man's caſe, after making of the wall, 

Mich. 

4 Anne, in C. B. N. B. Where the ſpiritual court ſet aſide a will as revoked by the teſtator, their ſen. 
tence extends only to the perſonal eſtate, and does not revoke a deviſe of the real gtate. 3 P. Wms. 166. 
Sir Samuel Marwood v. Turner. | 


MSS. Rep. Per Hardwicke, Lord Chancellour—'Fhe general principle is, 
Sparrow v. that at the time of the deviſe, the deviſor muſt have a dil- 
1 poſing capacity, and an eſtate in the land deviſed; and the eſtate 
Paſc. muſt remain in the ſame plight and condition until his death: 
27 G. 2. for the leaſt alteration by any act of his makes it a different eſtate, 
[33 3 and ſhews a different intention, and therefore is an actual reyc- 
224. S. C. cation. Thus, if one ſeiſed in fee deviſes, then enfeoffs another 
Lide 2 Vez. to the uſe of himſelf in fee, though it is the old uſe that remain, 
Jun. 433-3 yet it is a revocation, though it is his on the feoffment. So df 
a bargain and ſale without enrolment. So, if a man, thinking 
himſelf tenant in fee, deviſes, and then, apprehending himſelf to 
be only tenant in tail, ſuffers a recovery with intent to confirm 
his will, it is a revocation, As to mortgages, they are exceptions 
out of the rule. At law a mortgage for years, and in equity 2 
mortgage in fee, are revocations pro tante only; and the reaſon 
is, that a mortgage is only a ſecurity ; and though it be a convey- 
ance of a real eſtate, yet in this court it is a chattel intereſt only, 
and goes to the executor, and it gives no dower. In the caſe where- 
in theſe leading principles were eſtabliſhed, after the teſtator had 
deviſed all his manors, lands, tenements, and hereditaments, he by 
a deed conveyed an advowſon which he was ſeiſed of at the tine 
of making his will, to and to the uſe of truſtees and their heirs 
in truſt to preſent the church when void to a particular perſon, 
if qualified, on the terms preſcribed therein ; and if ſuch perſon 
{hould be incapable, then to preſent ſuch clerk as A. ſhould nv 
þ « &; k . k . 1 . minate; 
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minate; and in default of nomination by him, as the truſtees 
ſhould think fit. The perſon intended was preſented; and on a 
bill brought by the heir at law of the teſtator, to have a legal 
conveyance of the reſidue of the advowſon; the gueſtion was, 
Whether this deed, being only a truſt for a particular purpoſe, as 
it was alleged, was a total or partial revocation ? It was determined 


345 


by Lord Chancellour, after arguing as above, that it was a total 
revocation; it being a grant of the legal intereſt; and the truſt 


was a real and beneficial intereſt given by it to the truſtees, that 
of nominating themſelves in default of A. 's nominating : and he 
decreed a conveyance to be made according to the prayer of the 


7 S. ſeiſed of a leaſe for lives, deviſes it; and afterwards 3 P. Wms. 
F. ſurrenders the old leaſe, and takes a new one to him and his 156. 270. 


cirs for three lives. Decreed by Lord Chanc. King, that this re- 8 2 


ne wal of the leaſe was a revocation of the will as to his particular, For by the 


ſurrender of 
the old leaſe, J. S. the teſtator had put all out of him, had diveſted himſelf of the whole intereſt, ſo 


that there being nothing left for the deviie to work upon, the will muſt fall; and the new purchaſe being 
of a frechold deſcendible, could not paſs by a will made before ſuch purchaſe. J. 171. 


So, where a teſtator deviſed by his will a leaſchold eſtate under M ss. R 
Magdalen College, Oxon, and after the making of his will renewed Sir Tho. 
his leaſe by ſurrendering the old one, and making a new leaſe; it — 0 
was determined by Lord Chancellour, that this was a revocation Can. Trin. 


of his will. And though the teſtator, after the renewal, looking 1743. 


among his papers, had ſaid “ this is my will,” that was held to be 14 49922 
no republication, 4718. 8. C. 


Note; in this 
caſe there were two leaſes, and as to the diſpoſition of one of them the Chancellour held, that the will 
remained valid, becauſe the leaſe was incomplete at the teſtator's death, for although he had ſurrendered 
and accepted a new leaſe, yet it was not ſealed with the college ſeal, ti l aiter his death.] 


[A teſtatrix deviſed all her lands, tenements, and hereditaments Rudſtone vx. 
at W. in Yerkfhire, and all her tithes and eccleſiaſtical dues out 2 
of W. aforefaid, or any other town or places near the ſame. At * 
the time of making the will, ſhe was poſſeſſed of a leaſe of theſe 
tithes under the archbiſhop of York. After making the will ſhe 
ſurrendered this leaſe, and took a new one, of which ſhe was poſ- 
ſeſſed at the time of her death. The queſtion was, Whether the 
renewal was a revocation of the will? And the court held, that 
it was; for there is no real diſtinction between the words all my 
then at W. and the words all my leaſe or intereſt in my leaſe at W 
becauſe both muſt refer to the intereſt ſhe had at the time of 
making the will. Then that intereſt did not remain at the death 
of the teſtatrix; for, by the ſurrender, ſhe ſo far altered her inte- 
reſt, that what were her tithes under the leaſe at making the will, 
could not be conſidered, under the foot of this clauſe, as being the 
lame at the time of her death; but ſhe acquired a new eſtate in 
them, to commence at and run out to a different period of time. 
it muſt then be conſidered, that the teſtatrix acquired a new in- 
tereſt ſubſequent to the will, and, conſequently, ſuch an intereſt as 
would not paſs by the words uſed. 

| 2 Again, 
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Again, S. by his will, among other deviſes, gave and deviſed 
unto B. the perpetual advowſon and diſpoſal of the living or refory of 
W. for ever, together with the tihes of all forts thereof. The rec- 
tory of W. was held by the teſtator by leaſe from New Cellege, 
Oxford, for the term of ten years. After the will made, the tef. 
tator ſurrendered up that leaſe, and took anew leaſe from the col. 
lege for ten years more, and was poſſeſſed of the rectory, by vir. 
tue of that leaſe, at the time of his deceaſe, And the queſtion 
was, Whether the deviſe of the advowſon was revoked by the 
ſurrender and renewal? And it was held, that the ſurrender and 


renewal were a revocation. 


It is neceſſary here to obſerve, on theſe caſes of revocations of 
wills reſpecting leaſes by ſubſequent ſurrender and renewal of the 


leaſe, that they turn merely on the penning of the will, vis. whe. 


Salk. 237. ther the words are ſufficient to paſs the ſubſequent renewed inte. 


2 P. Wms. 


$75 


2 Atk. 599. 
3 Ack. 177. 


Sterling v. 


Lydiard, 


3 Atk. 199. 


Carte Vs 
Carte, 


3 Atk. 174. 


reſt, and not on any inability in point of law to give by will an 


after-taken leaſe; and therefore, if ſuck leaſe be diſpoſed of by will 
by a proper form of words, it will paſs notwithſtanding any ſubſe. 
quent renewal, As, if a teſtator give “ all his eſtate, right, and inte. 
« reſt he ſhall have to come in ſuch leaſe at the time of his death? 
ſuch right of renewal will paſs by a general deviſe of the reſidue; 
or by a deviſe of the leaſe together with a right of renewal. And in 
the latter caſe, if the deviſor do nothing, the expiration of the 


old term will not bar the deviſee; becauſe the deviſe carries the 


right of renewal as well as the leaſe itſelf. 

Upon this principle Lord Hardwicke held, in the cafe of Ster- 
ling v. Lydiard, that where the teſtator clearly meant to diſpoſe of 
his whole perſonal eſtate, a renewal of a leaſe, after the will made, 
was no revocation of it, In the caſe alluded to, the teſtator de. 
viſed in the following manner, via. As to all and Jngular m 

3 


«© leaſehold egfiate, goods, chattels, and perſonal etate whatſoever 


« give the ſame to my daughter A.;” and if ſhe died without 
iſſue living, then he limited it over in the ſame manner to B. In 
the reſiduary clauſe the teſtator repeated the words “ all and fn- 
« gular, &c.” After making this will, he renewed a leaſe with 
the dean and chapter of Windſor. And on the queſtion, Whether 
this renewal was a revocation of the will as to the leaſe? Lord 
Heardwicke ſaid, there was no doubt but the leaſehold eſtate paſſed 
by the will. The leaſe here was not a ſpecifick legacy. It was 


nothing like it. The clauſe was only an enumeration of the ſe- 


veral particulars of the teſtator's perſonal eſtate, but the deviſe 
was general of the whole. | : 
Again, C., in right of a prebend, in 1714, demiſed certain 
eſtates by indenture to one of his children for twenty-one 
years, and afterwards a ſurrender was yearly made thereof, and 3 
new leaſe granted by C. The leflee always executed a declara- 
tion of truſt, declaring that his or her name was made uſe of in 
ſuch leaſe, in truſt for the father for ſo many years as he ſhould 
live of the term, and then for ſuch perſon or perſons as he ſhould 


by deed or will appoint; and in default thereof, to and among his 
children equally. In January 1735, = made his will, and, after 
givwy 
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giving ſeveral legacies, bequeathed to his ſon T. all the rgft of Bis 
goods, chattels, and ęſtute, whether real or perſonal, in poſſeſſion and 
reverſion, and made him executor. And then came this ſupple- 
mental clauſe; “ Item, It is my mind and will, that T. ſhall have 
« the diſpoſal of the leaſe of my prebend of . ma 
« to my daughter S., and that he ſhall receive to himſelf all the 
« profits and advantages ariſing from it.” Afterwards, in Auguſt 
1739, a ſurrender and new leaſe was made to S., and a declara- 
tion of truſt delivered as before- mentioned. Then C. died; and 
Lord Hardwicke, upon that part of the caſe which related to the 
operation and extent of the words in the will, ſaid that the 
queſtion was, Whether the benefit of the renewed leaſe in 1739 
paſſed to T. by the will of 1735? which depended upon the 
queſtion, Whether the will of 1735 was ſufficient to paſs not only 
the truſt of the leaſe then in being, but alſo the benefit of the 
ſubſequent renewals? And he took the conſtruction of this 
clauſe in as extenſive a manner, as if the teſtator had particularly 
recited and repeated the leaſe and declaration of truſt, and given 
it to his ſon; the effect of which would have been to have given 
him the whole truſt, not the truſt of the then exiſting term only, 
but alſo all the renewals; and therefore extended to all future 
leaſes as well as thoſe in being. The word advantages was un- 
doubtedly ſufficient to take in all the advantages and benefits be- 
longing to the truſt, It comprized not only the profits but the 
renewals, which were conſequential. The words of the will were \ 
very ſufficient to paſs not only the truſt and beneficial intereſt 
then ſubſiſting, but alſo the renewed leaſe. ] 

If the latter part of a will is inconſiſtent with the former part Fitzgibbons, 
of it, it ſuperſedes and revokes it. Per Reynolds, C. B., and Co- 5 


: Attorney 
mus and T hompſon, Barons, in Scacc. nas of 


Goverftor and Company of Chelſea Water-works. 


It was agreed to be the conſtant rule of this court, that where 2 Free. Rep. 
a legacy was given to a child, who afterward upon marriage, or 3 ” 24 
otherwiſe, had the like or greater ſum, it ſhould be intended in n 
latisfaction of the legacy, unleſs the teſtator ſhould declare his on chis point 
intent to be otherwiſe; and it was ſaid, the words of ratifying 5 . 
and confirming do not alter the caſe, though they amount to a (D).] 
new publication, being only words of form, and declaring no- 
thing of the teſtator's intent in this matter. Thus— 

Defendant's teſtator by his will gave his four daughters Gool. Id. iid. 
a- piece, and afterward married his eldeſt daughter to the plaintiff, 
and gave her 700/). portion; after that he makes a codicil, and 
gives 1007, a-piece to his unmarried daughters, and thereby rati- 
hes and confirms his will, and dies. Plaintiff preferred his bill for 
the legacy of Goo. given to his wife by the ſaid will. And his 
Honour held, that the portion given by the teſtator in his lifetime 
ſhould be intended in ſatisfaction of the legacy. | 

J. S. had four daughters, A., B., C., and D., and by his will Prec. in 
deviſed to A. 1000/., and by the ſame will deviſed to them 1500/. C- —" 
piece for their portions; which laſt ſums of 1500/7. were to = Lant, 

raited 


Vin. Abr. 


tit. Deviſe 
(P), pl- 10. 


Prec. in 
Chan. 298. 
Bird v. 
Hooper. 
His Honour 
mentioned 
the caſe of 
LordGuern- 
fey, who 
married a 
daughter of 
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raiſed out of a real eſtate deviſed by his will for that Purpoſe, 


A. marries in J. $.'s lifetime; and J. S. gave her 4000“. portion 
And per Lord K. Wright, this 40001. portion muſt be taken to he 
2 ſatisfaction of the 1 500/. given A. by the will for her portion; 
and a revocation of the will pro tanto: but as to the 1000 “/. that 
being a general legacy, A. muſt have it, notwithſtanding the 
4000 l. given her for her portion. | | 

J. S. deviſed lands in S. to A. his ſon for ninety- nine years, de. 
terminable upon three lives, and by his will charges the faid lands 
with an annuity of 40 J. per annum to his daughter M., and af. 
terward deviſes the ſame lands for ninety-nine years, determin. 
able upon three other lives, reſerving 50/. a- year rent; this is, 
during the continuance of the leaſe, a revocation; but it is no re. 
vocation as to the 400. per annum annuity, there being rent enough 
reſerved to fatisfy that. 

J. S. by will (inter alia) deviſes to B. his younger ſon 5501, 
and afterwards buys him a cornet of horſe's commiſſion, and paid 
G5ol. for it, and it was proved he intended this 650/. ſhould be 
diſcounted out of his legacy, and that he would ſtrike ſo much 


out of the will, as ſoon as the accounts came to London to lim, 


but died before they came, without altering his will. Decreed, 
that the money paid for his commiſſion ſhall go in diminution 
of _ legacy, and be taken in payment and ſatisfaction for ſo 
much. 

If a man deviſes lands, and afterward mortgages the fame for 
years, and then levies a fine ſur conuſance de droit come ceo, and not x 
fine ſur conceſſit ; this will be a revocation : but, if there had been 
a fine ſur conceſſit, it had revoked only pro tanto. 

A. by will gave his children ſeveral legacies, and to his eldeſt 
ſon 2000 J. Afterward he gave him 4001. to go to Italy; and 
being a merchant, ehters on the debtor-ſide of his book, My /in 
debtor 400 l. Then by a codicil, having taken an account of the 
eſtate, and finding it would not anſwer all the legacies, he re- 
trenches 400 J. out of each of the younger children's legacies, 
without taking any notice of rhe eldeſt ſon, or his 400/. His Ho- 
nour decreed the whole 2000/. to the eldeſt ſon. 


Sir John Banks, with whom he had a conſiderable fortune in land. Afterward Sir John builds a houſe 
upon the land, and being a merchant, makes an entry, Lord Guernſey oebtor ſo much, for building tht 
houſe ; and then makes his will, and deviſes the reſidue of his eſtate to his two daughters: and yet it 
was held, that this houſe ſhould fail into the lump of the fortune given to Lady Guernſey, Ibid. 


1 Abr. Eq. 
Caſ. 407. 


A man makes his will duly executed and atteſted according to 
the ſtatute of frauds and perjuries, and at the ſame time, in like 
manner, executes a duplicate thereof. Some time after, the tel- 
tator, having a mind to change one of his truſtees, orders his 
will to be written over again, without any variation whatſoevet 
from the firſt, ſave only in the name of that truſtee ; and when 
it was ſo written over, he executes it in the preſence of three 
witneſſes, and the three witneſſes ſubſcribed their names, but not 
in his preſence : after this the teſtator cancels the duplicate, bj 
tearing off the ſeal, and then dies, And the queſtion was, wu 
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ther this ſecond will not being good, as A will to paſs lands, 
ſhould yet be a revocation of the firſt 3 and if it ſhould not, whe- 
ther the cancelling the other ſhould be a revocation thereof 
within the ſtatute of frauds and perjuries? And it was decreed, 
that neither the making of the ſecond nor the cancelling of the 
frſt was a revocation thereof; though in the ſecond there was an 
expreſs clauſe, that he did thereby revoke all former and other 
wills, Wherein my Lord Chancellour took this diſtinction, that 
the ſecond was not intended barely a reyocation of the firit, fo 
as to ſignify his intention of dying inteſtate, or without any will; 
but it was intended as an effeCtual will to paſs the lands to the 
perſons, and 1n the manner thereby deviſed : and therefore if it 
was not good as a will to that purpoſe, it was no revocation of the 
firſt, but as it was ſuppoſed to be valid as a will for paſling the 
lands by the ſecond ; and if a man by his will deviſes lands to A., 
and after makes a ſecond will, and thereby deviſes the ſame lands 
to B., if this ſecond will be not good as a will to paſs the lands to 
B., it ſhall be no revocation of the deviſe in the firſt to A.; for it 
is plain A. was to loſe only what B. was to gain; and if B. gains 
nothing by the ſecond, A. ſhall loſe nothing that was given him 
by the firſt. But, if a man executes a ſecond will, which appears 
to have no other intention than to revoke the firſt, and to die in- 
teſtate, though this ſecond be not in all circumſtances duly exe- 
cuted as a will whereby to paſs lands, yet it will operate as a re- 
vocation of the firſt. And as to the cancelling or tearing of the 
firſt will, that is no revocation of it in this caſe, becauſe that was 
no ſelf. ſubſiſting independent act, but done to accompany, or in a 
way of affirmation of the ſecond : it was done from an opinion, 
that the ſecond had effectually revoked the firſt, and therefore he 
tears the firſt as of no uſe: but the firſt was not effectually re- 
roked by the ſecond : and the act of tearing the firſt will not de- 
{troy it neither: for though a man may, by the ſtatute of frauds, 
as effectually deſtroy his will, by tearing or cancelling it, as by 
making a ſecond z yet if he does make a ſecond, and intends that 
25 2 revocation of the firſt, if it be inſufficient for that purpoſe, 
a5 in the principal caſe, the tearing and-cancelling being only in 
conſequence of his opinion, that he made a good ſecond will, it 
thall not deſtroy the firſt; but it ought to be ſet up again in 
equity, 

But if a man cancels or revokes either the duplicate or original 
will, there is an effectual avoiding of both, they being both but 
one will, and therefore muſt ſtand or fall together. 

[A teitator, (who had for two months together frequently de- 
clared himſelf diſcontented with his will,) being one day in bed 
near the fire, ordered M. V., who attended him, to fetch his will, 
which ſhe did, and delivered it to him, it being then whole, only 
ſomewhat eraſed. He opened it, looked at it, then gave it ſome- 
thing of a rip with his hands, and ſo tore it as almoſt to tear a bit 
off, then rumpled it together, and threw it on the fire, but it fell 


off. It muſt ſoon have been burnt, had not MH. V. taken it up, 


wich ſhe did, and put it in her pocket. The teſtator did not ſee 
her 
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her take it up, but ſeemed to have ſome ſuſpicion of it, as he 
aſked her what ſhe was at; to which ſhe made little or no anſwer. 
The teſtator at ſeveral times afterwards ſaid, that was not and 
ſhould not be his will, and bid her deſtroy it. She ſaid at firſt, « 89 
I will, when you have made another; but afterwards, upon his 
repeated inquiries, the told him that ſhe had deſtroyed it, though 
in fact it was never deſtroyed; that ſhe believed he imagined it 
was. deſtroyed. She aſked him who his eſtate would go to 
when the will was burnt ? he anſwered, to his ſiſter and her chil. 
dren. He afterwards told a perſon that he had deſtroyed his will, 
and ſhould make no other until he had ſeen his brother J. A., 
and deſired the perſon would tell his brother fo, and that he 
wanted to ſee him. He afterwards wrote to his brother, ſay. 
ing, © I have deſtroyed my will which I made; for, upon 
« ſerious conſideration, I was not eaſy in my mind about 
« that will;“ and defired him to come down, ſaying, If! 
« dic inteſtate, it will cauſe uneaſineſs.“ The teſtator, however, 
died without making another will. The jury, with the concur- 
rence of the judge, thought this a ſufficient revocation of the will; 
and ſo it was held to be by Lord Chief Juſtice De Grey and the 
whole court, on a motion for a new trial and the rule diſcharged: 
the Chief Juſtice obſerving, that this caſe fell within two of the 
ſpecifick acts deſcribed by the ſtatute of frauds; it was both a 
burning and a tearing: and that throwing it on the fire, with an 
intent to burn, though it was only very ſlightly ſinged and fell of, 
was ſufficient within the ſtatute. ] 

A man makes his will in writing, and thereby deviſes all his 
real and perſonal eſtate to his wife, her heirs and executors, in 
truſt to pay his debts and legacies; and then deviſes ſeveral legs 
cies to his children, and other perſons, and concludes, © In witneſs 
«© whereof I have to this my laſt will and teſtament, containing nine 
« ſheets of paper, and to a duplicate thereof, to be left in the harids 
&« of ſuch a one, ſet my ſeal to every ſheet thereof, and to the laſt of 
t the ſaid ſheets my hand and ſeal, in the preſence of three wi. 
ce neſſes, who all ſubſcribed their names in due form of law.” 
Afterwards the teſtator being minded to add other truſtees to his 
wife, and make ſome alterations in his will, ſends for a ſcrivenet, 
and gave directions to prepare a draught of inſtructions for aro- 
ther will, which the ſcrivener does accordingly, and the teſtatet 
read it over and approved of it very well, and ſets his hand to it; 
and being at a tavern, thinking he had now made a new will, be 
pulls out of his pocket the firſt will and tears off the ſeals from 
the firſt eight ſheets, which the ſcrivener ſecing, aſked him what 
he was a doing? © Why,” ſays he, © Fam cancelling my firſt will” 
Pray, ſays the ſcrivener, hold your hand, the other will is not 
« perfected ; it will not paſs your real eſtate for want of being exe. 
is cuted purſuant to the ſtatute of frauds and perjuries.“ Ian 
« ſorry for that,” ſays he, and immediately deſiſted from tearing of 
any more of the ſea's; and in ſome ſhort time aſter dies, witho!! 
having done any thing furtker to perfect the ſecond will or cancel 
the firſt, After his death, on application to the ſpiritual _— 


5 
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the wife, who was made executrix of his laſt will, they ſentenced 
he it a good will as to the perſonal eſtate, and admitted her to prove 
— it: and on a bill brought by the legatees againſt the wife, and 
an 


other truſtees, to have a ſpecifick performance of the truſt in the 


; 80 frſt will, and that the eſtate might be fold, purſuant to the di- 
ho rections of that will; it was inſiſted upon, that the firſt will was 


revoked either by making the ſecond, or by tearing off the ſeals 
ed it from the firſt ; but Lord Chancellour held, that the ſubſequent 
| will could be no revocation as to the real eſtate, not being exe- 


chil cuted according to the ſtatute of frauds and perjuries: and that 
_ as to the tearing off the ſeals from the firſt eight ſheets, that not 
* being done animo cancellandi, was no revocation; and that the 
on ſeal remaining whole to the laſt ſheet was ſufficient, and in ſtrict- 
* neſs it was not neceſſary that all the ſheets ſhould be ſealed: but 
_ becauſe the ſpiritual court had ſentenced the ſecond a good will 
den of the perſonal eſtate, his lordſhip held it a good will for the 
"Wi whole perſonal eſtate, and that ſuch legatees of perſonalties in 
vides. the firſt will, as are left out in the ſecond, muſt loſe their legacies ; 
2 but for thoſe that had legacies by the firſt will chargeable on the 
4 the real eſtate, if the ſame legacies were deviſed to them by the 
1. ſecond will, that they ſhould ſtil! continue chargeable on the real 
y eſtate ; provided ſuch legacies were not increaſed or enlarged by 
n the ſecond will: for though the ſecond will was not ſufficient in 
* 2 itſelf to charge the real eſtate, yet ſince the real eſtate remained 
N 7 well deviſed by the firſt will, they ſhould be {till ſecured by that 
I real eſtate ; for they were not deviſed out of land like a rent, but 
ll bis only ſecured by land, which before was well deviſed ; but for new 
in abſolute perſonal legacies deviſed by the laſt will, they ſhould be 
** chargeable only upon the perſonal eſtate, and ſhould have the pre- 
2 ference to be firſt paid out of the perſonal eſtate before the other le. 
d gacies in the firſt will, charged upon the real eſtate, becauſe they had 
\ be " leveral funds, out of which they were to be paid; the perſonal lega · 
| af of cies in the laſt will out of the perſonal eſtate, which was well deviſed 
1 by that will; and the legacies charged upon, or ſecured upon the 
_ real eſtate, which was deviſed by the firſt will, out of the real eſtate, 
8 On a ſpecial verdict in ejectment, the jury found, that A., 
1 ſciſed in fee of the lands in queſtion, made his will, and thereby 
. e ceviſed them in manner therein ſtated, and after making that 
teſtatot teſtament, viz. Sc. he made aliud teflamentum in ſcriptis, but what 
1 were the contents thereof, or its purport, or effect they did not 
ill. he know, The queſtion was, Whether the latter will, ſo found, was 
l * a revocation in law of the deviſe of lands in the former? And 
m what the court declared their opinion, that they were not ſatisfied the 
© will ſecond will did revoke the former; becauſe it was not found that 
11 is not ny lands were deviſed by the ſecond will, ſo that it might or 
ng er. might not be conſiſtent with the former; and when the matter 
1 ſtood indifferent, the court would not ſuppoſe a revocation of a 
ring of will ſolemnly made. And this judgment was affirmed on appeal 
gy. to the N ouſe of Lords, 
W : » 2 lpecial verdict in ejectment, the jury found, that L. ſeiſed 
uM in ice of chambers, and having a conſiderable perſonal property, 5 
the 1748, 
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937. all his real and perſonal eſtate of what nature or kind ſo- 
> Br. P. C. ever, or whereſoever, unto his dear friend H.; that, after. 
344- - wards, in the year 1756, L. made and publiſhed another will and 
teſtament in writing, i# the preſence 7 three ſubſcribing witneſſer, 
who duly atteſted the ſame ; that the diſpoſition made by L. in the 
will of 1756 was different from the diſpoſition in the will of the 
year 1748, but in what particulars was unknown to the jurors; but 
they did not find that the teſtator cancelled his will of the year 1756, 
or that the defendant deflroyed the ſame ; but what was become of the 
ſaid vill, the jurors ſaid they auere altogether ignorant. The queſtion 
was, Whether the latter will, being expreſsly found by the jury to 
be different from the former, was a revocation of it? Thoſe who 
argued, that the laſt will, thus found, revoked the firſt, attempted 
to diſtinguiſh this caſe from that of Hitchins and Baſſet, upon the 
grounds that, in this caſe, the jury were ſo far from being totally 
ignorant of the contents of the ſecond will, that they were ena 
bled to find, and did find, that the diſpoſition in 1756 was different 
m that in 1748; and they contended, that the fact that it concern- 
ed lands was ſufficiently found by the mode of deviſing, and that it 
extended to the eſtate in queſtion, was inferred from the teſtator's 
having no other eftate which required the ſolemnities of the ſtatute 
of frauds. Bur, on the other fide it was contended, that, before 
a latter will could be determined to revoke a former, it muſt be 
ſhewn to contain an inconſiſtent diſpoſition, or circumſtances 
muſt be made out from whence that might be preſumed, as ſpo- 
liation, or the like; but here the jury expreſsly found, that they 
did not know in what the difference conſiſted, though they found 
it different; that nothing could be preſumed upon a ſpecial ver- 
dict; nothing ſpecifically appeared touching the will in 1756; 
and the arguments for its being a revocation were fallacious; for 
it did not appear what were the contents thereof, et de non appa- 
rentibus et non exiſtentibus eadem eſt ratio: that preſumptions were 
always in the affirmative, there could not be any negative pre- 
ſumption; that no preſumption could ariſe from a —_— un 
leſs that diverſity were ſhewn and found; that therefore a ſecond 
will in the dark, which neither the jury nor the court ever ſaw, 
and were holly ignorant of the contents of, ought not to be ſet 
up; for, if it were, an heir might avail himſelf, by deſtroying the 
ſecond will, to defeat both wills. And upon theſe grounds it 
was adjudged, in the court of King's Bench, on a writ of error from 
the court of Common Pleas, that the latter will, ſo found, was 
not a revocation, and the judgment below reverfed; and that te- 
verſal was afterwards affirmed in the Houſe of Lords. 
Goodright A teſtator made a will of his lands, and afterwards gave the 
8 ſame lands to the ſame perſon by a latter will, but omitted to can- 
1 cel the former, and afterwards cancelled the latter, and both wills 
Perk. fol, were in the teſtator's cuſtody at the time of his death, the ſe⸗ 
3 479 cond cancelled, the firſt uncancelled. The queſtion was, Whe- 
5 36. M. ther, under theſe circumſtances, the firſt will was to be cor- 
44 E. 3-33- ſidered as revoked, and the deviſor conſequently 1, 


2 Bl. Rep. 1748, by will, duly attefled to paſs real property, gave and deviſed 
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Per curiam—A will is ambulatory till the death of the teſtator- 
If the teſtator let it ſtand till he die, it is his will; if he do not 
{1ffer it to do ſo, it is not his will. Here though the teſtator 
made two wills, yet the ſecond will never operated; for it was 
only intentional, and the teſtator changed his intention, and can- 
celle the ſecond, ſo that it had no effect; it was as no will at 
all, being cancelled before his death; then the former, which was 
never cancelled, ſtood as his will ; for none of the caſes of revoca- 
tions in law, by alteration of circumſtances, applicd to this ſort 
of caſe, and it was clearly not a revocation within the meaning 
of the (tatute of frauds, none of the circumſtances delineated in 
that {tature exiſting in this caſe. 

N, in 1750, duly executed his laſt will and teſtament, and alſo 
a duplicate thercof, but at the ſame time declared that it was 
not a will to his liking, and that he ſhould alter it. Afterwards, 
in 1761, he made another will, which was alſo duly executed, the 
deviſes in which were different from thoſe in the will of 1759, 
and at the end of it there was a declaration, by which he revoked 
all former wills. After executing the latter will, N. took one 
part of the old will in his hands, tore off the name and ſeal, and 
directed the perſon who had made the new will to cut off the 
names of the witneſſes to the old one, which he did in N.'s pre- 
ſence. N. at the ſame time ſaid, that a duplicate of the former 
will was in the hands of V., a deviſee therein. He then deli- 
yered the new will to the perſon who made it, requeſting him to 
take it away with him to his houſe, and keep it, for reaſons which 
he mentioned. Afterwards a principal deviſce in the laſt will 
died, ſoon after which the teſtator ſent ſor the laſt will, and in 
1762 had this will returned him. The teſtator, before his death, 
ſent for an attorney to make a new will, but became ſenſeleſs 
betore he arrived. On his death, one part of the will of 1759, 
and alſo the will of 1761, were found together in a paper, both 
cancelled, The other part of the will of 1759 was — un- 
cancelled in the teſtator's room among other deeds and — 
how it came there did not appear; but V., a deviſee therein, was 
in che houſe when the ſearches were made. And the queſ- 
tion was, Whether the teſtator died inteſtate, or not; that is, 


whether the will of 1759 was revoked? And it was held, that 
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the will of 1759 was clearly revoked: firſt, by the new will of 


1761, which was a complete, legal, and effectual will, and would 
lare revoked the former whether it had been cancelled or not, 
becauſe at the end of it, there was a declaration, by which he 


revoked all former wills: ſecondly, becauſe the teſtator had ac- 


tually cancelled the will of 1759. 
M., by his will, gave particular lands, and his perſonal eſtate to 

© laid out in lands, to charitable uſes; and then by a codicil, re- 

Citing his will, and that he had devifed his lands to ſuch uſes; 
but that there had been an act of parliament, intituled, “the 
* mortmain act,“ and being in doubt whether the deviſe made 
* by him to ſuch charitable uſes would be good or not, and be- 
ing {till deſirous, as far as in him lies, to confirm his ſaid will, 
Vor. VII. Aa © nevertheleſs 


Attorney 


Geneal . 
Lloyd er al. 


3 Ark. 5 
8. 28 * 


1 Ves. 32 
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cc nevertheleſs if, by the act of parliament, or by any conſtruc. 
4c tion of law thereupon, the eſtate is not well deviſed, and 
« cannot go to thoſe uſes, then and in ſuch caſe he gave the 
« lands to B. and his heirs.” Afterwards H. made another co. 
dicil, reciting as before, and “ that being adviſed the deviſe of bi; 
* and would be void, and it being his intention the charit 
cc ſhould be continued, and being adviſed his perſonal eftate could i; 
& given, he did. therefore, by this codicil, give his perſonal eſtate 
& to the charitable ufes before mentioned, and he did thereby 
« give his real eſfate to B.“ Between the time of making the 
will and the codicils, the mortmain act paſſed; and the queſtion 
was, Whether, upon the conſtruction of all the inſtrument, 
the laſt codicil was a revocation of the firſt will? which turn. 
ed upon the point, whether the laſt codicil, as to its revoking 
the will, was put ſingly upon the point of law, whether the de. 
viſe was valid or not under the mortmain act; or whether the 


teſtator, having been adviſed that his perſonal eſtate had been ſo 


iet ve 
Santotrd, 

1 Vez. 178. 
186. 


much increaſed as to be ſufficient to ſupport the charity, (for the 
codicil was made a conſiderable time after the will,) taking the 
whole into his conſideration, viz. the point of law upon the ſtatute, 
©iz. that the deviſe of the real eſtate would be void, the fact that he 
might make a good diſpoſition of his perſonal eſtate to the uſes ac 
the charity, and that it would be ſufficient for the putpoſe, meant 
an actual revocation of the will as to the real eſtate in all events. 
And on a cafe ſent from the court of Chancery to the court ot 
King's Bench, they certified that the real eſtates were well deviſe! 
to B. by the laſt codicil ; the neceſſary concluſion from which is 
that it was a revocation of the will. 

One made his will, deviſing the bulk of his real eſtate to three 
truſtees on certain truſts, and ſome particular lands to charitable 
uſes. He then made a codicil, which he publiſhed and declare! 
ſhould be annexed to and be taken as part of his will; and making 
ſome alterations thereby in the diſpoſition of the truſt of tl: 
bulk of his eſtate, after reciting the deviſe ts the charity, he deviſes 
the fame lands, together with another piece of land, to the fam! 
three truſtees and two others, and their heirs, upon the ſame ſpecu. 
truſts and confidences as in the will, and concluded with confirn- 
ing all her parts of his former will. Upon theſe inſtruments! 
became a queſtion, Whether this truſt for the charity could tax? 
effect? The doubt aroſe from the circumſtance of the mortman 
act having paſled in the time that intervened between the makity 
of the two inſtruments. If the codicil revoked the will as to tit 
charity, it was clear that it could not take effect; becauſe the & 
viſe to it in the codicil, that being made after the act paſſes, v 
void. It was therefore contended by thoſe who oppoſed the 15 
viie to the charity, that by the codicil, the deviſe both as to U® 
legal eſtate and truſt was revoked; for the whole fee, at law, n 
certainly altered, by the deviſe to five truſtees inſtead of tue 
ſt paſſed to different perſons in different manners; the truſt 
muſt claim under the codicil; an ejectment mult have bee! 
brought in their five names; they muſt have joined in avy cer 
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veyance: the adding more land alſo ſhewed an intent to make 
a new regulation, But Lord Hardwicke was of opinion, that 
the beneficial intereſts and profits to the charity, were not 
revoked but confirmed by the codicil; and one ground of his 
lordſhip's opinion was, from the nature of the inſtrument which 
effected a deviſe only in the degree expreſſed; and therefore, 
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though the codicil effected a new deviſe of the legal eſtate by 


giving it to the ſame truſtees and two others, and an alteration of 
the trult eſtate by a variation of the deviſe of the ſurplus profits, 
it left the truſt for the charity exactly the fame as under the 
will. 

$. being ſeiſed in fee of a houſe at Bath, and of other frechold 
eſtates of the yearly value of 300/. and of other eſtates of the 
value of 500/. a year in remainder after the death of his father, 
made his will, and thereby gave all his lands in poſſeſſion, re- 
verſion, or remainder, except the houſe at Bath, upon truſt to ſell and 
diſpoſe of the ſaid lands; and to place the moo ariſing there- 
from upon real ſecurity, and out of the intereſt and produce 
thereof, to pay his wife four hundred pounds a year, in licu of ſo 
much a year which ſhe would be entitled to by their marriage- 
ſettlement. And he gave to his wife, in ſatigfactian of the remain- 
ing ol. which ſhe could claim by the ſettlement, his houſe in Bath 
for her /ife, and, after her death, deviſed it to his eldeſt fon. 
After reciting his wife's being enſeint, he gave to ſuch child, whe- 
ther ſon or daughter, 3000/. to be paid out of the monies ariſing 
by the ale of the lands, and to be paid at his or her age of 21. 
He did further by his will direct, that, when the eſtates directed 
by him to be ſold were actually fold and the monies ariſing from 
them inveſted in the ſaid ſecurities, 100/. a year ſhould be given 
to his wife for the bringing up of his daughter ., and any after- 
tern child: and if his ſaid daughter, or /uch after-born child, 
ſhould happen to die before his or her legacy ſhould become due, 
that then ſuch legacy ſhould fink into the re/duum for the benefit 
of his fon. After ſome pecuniary legacies he gave the reſt, 
reſidue, and remainder of his eſtate, &'c. to his ſon ; but, in caſe 
he ſhould die before twenty-one without iſſue, he then gave and 
bequeathed the ſame reſiduary eſtate to the child with which his 
wife was enſeint, if a ſon, as his own for ever; but, in caſe ſuch 
child ſhould prove a daughter, then he gave the ſame reſiduary eſtate 
between his two daughters as tenants in common. At the time of 
making his will the teſtator had a /on and a daughter, and his 
wife was enſeint with another child (a daughter) afterwards named 
J. M. After the date of the will the teſtator /d his houſe at 
Bath, and had two daughters born, J. M. and A. S. After the 
ſale of the houſe in Bath, and the birth of his two daughters, the 
teſtator, in his own hand, made the following alterations in his will; 
but the making thereof was not atteſted, nor the will republiſhed. 
In the deviſe to the truſtees the exception of the houſe at Bath was 


Fruck aut In declaring the truſts of that deviſe, ſo far as related 


to his wiſe's annuity, he interlined the word . fifty,” ſo that the 
znnuity was altered to 452/. The begueſt ts Lis wife of the houſe in 
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Barn war STRUCK OUT, and the remainder to his ſon, The . 
cital of his wife's being enſeint, and the legacy of 30001,, wer, 
STRUCK OUT, and, inſtead thereof, he inſerted theſe words, / 
& give to my two daughters, F. M. and A. S. 20001. each” In 
the direction for bringing up his daughters he made the word 
& daughter” daughters, and inſtead of the words “ after-torn 
child,“ he inſerted the names ** F. M. and A. S.“ In the 
clauſe reſpecting the lapſe of the legacies, rhe word * Jayg}. 
« ter” was made plural, the words © 338 child” were 
&TRUCK OUT, and inſtead of © his or her” the word © their” was 
inſerted. He alſo made alterations as to his pecuniary legacies, 
The refiduary deviſe to the child of 4uhich the wife was enſcint was 
likewiſe sTRUCK our, and inſtead of the word „ 7202” before 
&« DAUGHTERS” he ſubſtituted the word © THREE.“ The queſtion 
9 referred to the opinion of the court was, Whether, by the will of 
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the teſtator, as altered, obliterated, and interlined by him, any, and 
what 'part, of the real eſtate therein mentioned, paſſed thereby to 
any perſon, and to whom'? Which depended upon whether the 
alterations and obliterations in the will amounted to a f rewce- 
tion of it with reſpect to the real gſtate. And the court, (declining 
- to give any opinion as to the legacies to the daughters, recom. 
mending the deciſion of that point to be deferred until the fon, 
then an infant, ſhould come of age,) as to the deviſe to the 
truſtees to ſell, were clearly of opinion it was not revoked but 
continued in force; and they certified accordingly.] 
Vin. Abr. A. in December 1715 makes his will, and ſigns, ſeals, and pub- 
(K N liſhes it in the preſence of four witneſſes, who atteſt and ſubſcribe 
Tode hend the fame in his preſence, and thereby gives to H. P. his ſon, and 
v. Pearce. to his heirs and aſſigns for ever, his lands, Sc. The 2d of Ja- 
nuary following, he orders one O. to make an alteration in his 
will, and interlines theſe words; I give unto my wife A. P. and 
« her aſſigns, my lands in IF. for her life; and after her deceaſc 
to my ſon H. and his heirs.” The will is read to the teſtator, 
and he approves of it with the interlineation : he puts his ſeal 
upon the wax in the preſence of three of the ſame witneſſes, but 
does not write his name de novo, neither do the witneſſes ſubſcribe 
theirs de novo. The queſtion was, Whether this was a good deviſe 
to A. P. for her life? The doubt was chiefly upon the 29 Car. 2. A 
whether this alteration was not a revocation within the ſtatute. 
Every bequeſt is to continue in force until the ſame be burnt, &. F 
by the teſtator or his direction, in his preſence, or unleſs the ſame 
be altered by ſome other will or writing of the deviſor, ſigned in 
the preſence of three or four witneſſes, declaring the ſame, It 
the will be figned, it may be in any part, and per Parker and Eyre, Ii 
— The putting a ſeal is a good figning ; for, per Parker, Ch.]. 
the intention of the parties ſigning it, and the witneſſes atteſting, ſu 
is only that the witneſſes may know it again. This act is fully 
penned, and is not to be expounded away. Per Powtis—Here 1 ; 
no danger of fraud or perjury; here is a new deviſe, and not an J 
alteration only. Per Eyre — Every thing is right, ſave the nev ni 
tubſcribing by the witneſſes: the caſe of Lea v. Libb, in _ 68, 
| 9. 8 
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V9. is right; nobody can ſay this new bequeſt was ſigned in the 
reſence of the teſtator. Per Eyre and Parte. There muſt be 
more than a bare revocation. It muſt be ſigned in the preſence 
of three witneſſes. The altering a will muſt be underſtood of a 
revoking, i. e. an alteration by revocation. The latter implies the 
whole will, the former of any part, otherwiſe this alteration will 
claſh with the former clauſe ; ſo that if the teſtator revokes the 
whole or part, it ſhall be by will or writing, figned in the pre- 
ſence of witneſſes, but they are not ovliged to ſubſcribe. Per 
Erre—If H. P. had been here found heir at law, then A. the 
IeNor of the plaintiff, might have been helped; for if this be 
an alteration, ſo as H. is not to have the lands till after A4.'s 
death, ſhe will have an eſtate by operation and implication of 
law. 

If A. deviſes lands to B. and his heirs, and afterwards mort- 
gages the ſame lands to F. S. for years, or in fee, though a mort- 
gage in fee be a total revocation at law, yet in equity it ſhall be 
a revocation pro tanto only. ; 

So, if a man ſeiſed in fee deviſes it to J. S. in fee or for life, and 
afterwards makes a leaſe to F. D. for years, this, even at law, ſhall 
not be a revocation, but during the years ; for this intent does not 
appear further than during the term for years. 

So, if a teſtator deviſes an abſolute eſtate in fee to A., and 

afterwards, by a ſubſequent deviſe, gives him only an eſtate-tail in 
the ſame land; it is a revocation only to the extent of the dif- 
ſerence between an eſtate-tail and an eſtate in fee. 
* So, if a kuſband poſſeſſed of a term for forty years, deviſes it 
to his wiſe, and after leafes the land to another for twenty years, 
and dies; this leaſe is not any revocation of the whole eſtate ; but 
only during the twenty years, and the wife ſhall have the reſidue 
by the deviſe. 

But, if A. deviſes lands to B. and his heirs, and twelve years 
aſter leaſes the ſame lands to B. for fhxty years, to commence 
after his death, and delivers the deed to a ſtranger, to the ute of 
B., who does not deliver it to B. till after the death of A.; this is 
a revocation of the whole eſtate z for both eſtates are not conſiſt- 
ent nor can veſt in B. at the ſame time; and it was plainly the 
intention of the deviſor, that B. ſhould have the leſs eſtate only. 
And it was ſo adjudged, though objected, that it was the inten- 
tion of A. that B. ſhould have his liberty to take by the leaſe or 
deviſe, B. not having agreed to the leaſe in the life of A. 

But, if the leaſe made to the deviſee had been to begin either in 
Fraſenti or futuro, in the lite of the deviſor, it had not been a re- 
vocation, for inaſmuch as the leaſe might have determined in his 
life, it was conſiſtent with his will, 

So, where A. by will deviſed to his younger fon a certain metf- 
ſuage for ninety-nine years, if three lives lived ſo long, yielding 
and paying to his ſiſter the plaintiff, 20 J. per ann. until twelve 
ow old, and thence 401. per ann. for life: and afterwards the 
ad A. for 3ool. fine demiſed the ſaid meſſuage to J. S. for 
munety-nme years, if three lives lived ſo long, yielding and paying 
As 3 $24. 
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of opinion, gol. ger ann. to A. the teſtator, his heirs and aſſigus: though f 


that it was ; 
not a revo.. Was held at the Rolls to be a revocation, yet on an appeal to my 


cation, be- Lord Keeper, he decreed it to be no revocation, and that the 
cauſe the daughter ſhould be paid her annuity; and he ſaid, that the rule 
++; eo in is, where a ſubſequent act ſhall amount to a revocation by im. 
might die - plication, it mult be a neceſſary implication : and the act muſt be 


before the wholly inconſiſtent with the deviſe. 
teſtator, and 


then the deviſe would take place; but referred it to the judges of B. R. by way of a eaſe to determine, 


2Vern.241. So, where A. deviſed lands to truſtees to pay his debts, and then to 
Vernon v. pay his wife 200 J. per ann. for her life; and the teſtator living ſe. 
Jones, , - 

2Freem.117, VEral years after, his debts increaſed from 20001. to 10, oool., for 
S. C. ſays, 8000/. whereof his ſaid truſtees were bound, and afterwards A. the 
_ — 14 teſtator, by deed and fine, conveyed his lands to his ſaid truſtee 
Goners Tre. to ſell to pay his debts, and the ſurplus to him, and his heit: 


vor, Raw- though the wife joined with him in the fine and conveyance, yet 


Jinfon, and this was no revocation of the wife's 200 J. per ann., and ſhe was 


Hutchi 
were of decreed the 200 J. per ann. out of the ſurplus money after the 


opinion, that debts paid. 


the ſurplus 

being to his own right heirs, that it was ſtill in his own power, and ſhou!d be ſubject to his diſpoſal by 
the will: and the caſe of Hall and Dench was cited; where, after a deviſe of lands, the deviſor mace x 
mortgage in fee: and adjuiged, that the deviſee ſhould have the equity of redemption, rec. in 
Chanc. 32. S. C. ſays, the lord commiſſioners held, that neither the mortgage and fine, nor oted of 
truſt, ſhould be a total revocation of tae will, being made for particular purpoics, but that after deu 
Paid, the widow ſhould have the 2007. per ann. 


I Abr. Fq. But in a caſe where Edward Earl of Lincoln had mortgaged the 


Bs oy manor of S. to the defendant Wynn and his heirs for 12,0001, 
202. Re. and afterwards, by his will, in default of iſſue male of his own 
ſolved, it was body, deviſed it to Sir Fran. Clint (who was to ſucceed him in 


arevocation. the honour) for his life, with remainder to his firſt and other ſons 


And upon 


wn appeal fo in, tail male, with other remainders over, and appointed that his 

eld in Em. houſehold goods at his chief houſe at S. ſhould remain there a3 

Proc. bya heir - looms to the next heir male, who ſhould be Earl of Lincoln, 
majority of 0 ; ; 

tuo lords and made Sir Fran. Clinton executor : afterwards the Earl (who 

only. was very whimſical) took a fancy to one Mrs Calvert, daughter 

to the Lord Baltimore, and fancied he ſhould marry her, though 

it was proved in the cauſe, there never was any intention of ſuch 

marriage in her, or in any of her relations, nor any creaty about 

it; and in this fancy he makes a leaſe and releaſe of thoſe pre- 

miſes to the defendant Davenpsrt and Townſhend, and their hens, 

(in conſideration of the ſaid intended marriage, as it was cxprefled,) 

to the uſe of himſclf and heirs, till the ſaid intended marriage 

took effect: then as to part in truſt for Mrs. Calvert and her 

heirs, in lieu of dower, and as to the reſt in truſt that the truſtees 

ſhould fell it, ta diſencumber that part limited to Mrs. Calvert, 

and the ſurplus of the money to his executors and adminiſtr:- 

tors. There was no farther progreſs towards the marriage, and 

zome time after the Earl died without any alteration of his will, 

and the honour deſcended to Sir Fran. Clinton, (who had but 

a very ſmall eſtate, if any,) who died ſoon after; and, the 

plaintiff, his eldeſt ſon and heir, an infant of about ſeven 1x 

old, 
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old, brought his bill to have the redemption of the mortgage, 
and a conveyance of the eſtate : and the defendants A., B., 
and C., who were couſins and coheirs of Earl Edward, brought 
a croſs bill, that they might redeem and have the eſtate con- 
veyed to them. And the only queſtion was, Whether this leaſe 
and releaſe were a revocation of the will? It was ſaid for the 
plaintiff that the earl had but an equitable intereit, the whole 
eſtate being before mortgaged in fee, and therefore it ought ta 
he conſidered according to equity; and that though ſuch a leaſe 
and releaſe would have been a revocation of a deviſe of a legal 
eſtate, yet it will not be ſo here; for the reaſon the law goes 
upon in judging it a revocation is, becauſe the leaſe and releaſe is 
a conveyance of the eſtate, and ſo ex neceſſitate rei a revocation of 
the deviſe: and it is plain the law goes upon this, and not upon 
any ſuppoſed alteration in the perſon's will. For if a man makes 
a will, and thereby deviſes lands to J. S. and his heirs, and af- 
terwards articles to ſell the lands to F. D. and his heirs, and re- 


ceives the purchaſe- money, and dies before any conveyance made, 


theſe articles will be no revocation of his will: and yet it is as plain 
his mind and intention, as to thoſe lands, is altered as much as if 
he had actually made a conveyance to J. D., and in caſe of an 
equitable intereſt, the leaſe and releaſe makes no alteration of the 
eſtate, ſo as to induce a necellity of adjudging it a revocation, as 
there is in caſe of .a legal eſtate : it is plain as to his intention, 
that he did not intend any revocation or alteration of his will, 
unleſs or until that marriage ſhould take effect; for by the releaſe 
it is limited, that till that marriage it ſhould continue to him and 
his keirs, which is juſt as it was before; and that marriage hayv- 
ing never taken effect, the eſtate continues jult as it was. And 
it cannot be pretended, that this leaſe and releaſc are any exprels 
revocation of his will; and the court of Chancery is fo far from 
following the ſtrict rules of legal revocations, that it often relieves 
againſt them. And therefore, if a man deviſes Blackacre to J. S. 
and his heirs, and afterwards mortgages it to J. D and his heirs, 
this, in law, is a, revocation of the deviſe, and yet in equity it 
Hall be none farther than to let in the mortgage; and to this pur- 
poſe were cited ſeveral caſes. And therefore, ſince the court of 
equity muſt interpoſe for one ſide or the other, it was concluded 
it ought to interpoſe for the preſent earl, and that he ought 
o have the redemption of the eſtate, as deviſed by the will 
ot Earl Edward. For the defendant it was ſaid, that ſuch a leaſe 
2nd releaſe would have been a *revocation of a deviſe of a legal 
(late, and that equitable eſtates are governed by the ſame rules 
that legal eſtates are; and there is no fraud or circumvention, 
nor other equitable circumſtances, to make the court vary from 
that rule in this caſe; and the will is in diſinheriſon of the heir, 
who is always favoured in all courts. And as to the caſes put, 
where mortgages have been held to be no revocation in equity, it 


was faid, the reaſon of that is, becauſe mortgages are not conſi- 


dered as conveyances of the eſtate, but only charges upon it: and 


359 


[* This 

© court, 
meaning 2 
court of 
equity,“ hag 
c no autho- 
« rity, nor 
6 has ever 
« attempted 
© tg exerciſe 
« an autho- 
« rity, to 

« ꝗ termine 
ce that revo- 
©« cations of 
„ wilis are 
«© ſubject 

« here ta 

c different 
© rules from 
cc thoſe that 
© would go- 
© yern at 

&« law,” By 
Lord Ch. 
Lough 
borouz bs 

2 Vez. jun. 
426.4 With 
© regard to 
c ali the 

©« docttine 
© of revoca- 
„tion as 
„applied to 
« \egal 

« eſtates in 
c courts of 
&« Jaw, 

*« courts of 
« equity 

« wiil apply 
the tame 
« qoEtrine 
in equi- 

6« y.“ By 


my Lord Keeper was of this opinion, and decreed the plaintiff's the Matter . 


Aa 4 


360 Df Wills and Tefkaments. 


of the Rolls, bill to be diſmiſſed, and the coheirs to have the redemption of the 
*5) zun mortgage, | e | 
So, where Sir John Huſband by will in writing, dated the 12th 
of Feb. 1708, deviſed ſeveral pecuniary and ſpecifick legacies, and 
then gave all the reſt of his real and perſonal eſtate, after all his 
debts and legacies paid, ro John Pollen, on condition he took the 
name of Hy/band upon him, and the heirs male of his body, with 
divers remainders over: afterwards by leaſe and releaſe, the 
zoth of Aug. 1709, Sir hn Huſband, together with F. S. his 
truſtee, conveyed ſeveral manors and lands in the county of 
Warwick to truſtees and their heirs, to the uſe of himſclf for life, 
without impeachment of waſte, and that the truſtees and their heit 
ſhould execute ſuch conveyance and conveyances theicof as the 
ſaid Sir %u by writing under his hand and feal, or by tus laſt 
will and teſtament, ſhould direct or appoint; and in 1710 Sir 
Fohn died, without altering or revoking the ſaid will, or making 
any other appointment touching the ſaid real eſtate: the queſtion 
was, Whether this leaſe and releaſe were a revocation of the will 
or not; the original bill of P-/len being to eltabliſh the witl, and 
the croſs bill to ſet aſide the will, and have an account of the 
profits. And it was decrced, that the leaſe and rclcafe were a re- 
vocation of the will. | 
gVern. 720. A, having iſſue four daughters, and no male iſſue, deviſes lands 
Clarkev. to truſtees, in truſt to permit his daughter S. to receive the rents 
Berk. and profits until her marriage or death; and in caſe ſhe married 
with the conſent of two of the truſtees and her mother, then to 
convey the premiſes to her and her heirs ; but, if the died before 
marriage, or married without ſuch conſent, then to convey to 
other perſons : afterwards S. married in the lifetime of her father, 
and with his conſent, and he ſettled part of thoſe lands on her and 
her huſband, and died. And it was held, that this ſettlement 
was no revocation of the will, as to the deviſe of the other 
lands. 
Vin. Abr. So, J. S. having four daughters, A., B., C., and D., in 1705, by 
will deviſes ſeveral parcels of his eſtate ſeverally to his four daugh- 
*& ters, and inter alia he deviſes to truſtees all his lands, tenements, 
un. v. Lucy, and hercditaments in E. and F., or either of them, or near 
* ; For, thereto adjoining, in truſt for A. until her marriage or death; and 
3 in caſe ſhe married with the conſent of her truſtees, then for her 
conditions and her heirs, or for ſuch perſon as ſhe ſhould appoint, &c. But 
"as 3 in caſe ſhe married without conſent of her truſtees, and for- 
6itio''s pre. feited her eſtate, then to her other ſiſters equally among them, C. 
ceuent or In 1708 the plaintiff Clarte married A. with the conſent of J. &, 


ſab: . . . - 
wx <q" and he ſettles upon the marriage (his wife, who had theſe lands in 


of penaties jointure, joining with him,) part of theſe lands deviſed to her by 
penatries JOINTUTE, joining p x 
oo ee, his will, after the death of her mother, and alſo 71. per annum in 
— fee-farm rent, which was doubtful if it paſſed by the will or not. 
tial part nd In 1709 F. S. died without altering his will. (Note F. S., in 2 
e 2 letter to Clarke upon the treaty of marriage, declared what he would 
en,; give him with his daughter in preſent, and that ſhe would be! 
= | ; better 
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better fortune at his death.) QPuere, If this deviſe to A. in ſee, mould fer- 
upon condition of marrying with the conſent of truſtees, be diſ- — 

ſpenſed with or 2 by her marrying in J. S.'s lifetime, ö 
and with his conſent? And Cowper, C. was of opinion, wp. deviſee : and 
the marriage with the conſent of the father, the condition is diſ- — lordſhip 
penſed with, and the deviſe become abſolute. 


admitted that here was no forfeiture; and ſa d, ſhould he take away the eſtate from the firſt deviſee, 
when it cannot go to the device over, it would deſcend to heirs at law, which certainly was never the 
intent of te teſtator. One queſtion in this cate was, If the father giving and ſe:tling, upon A. s mar- 
cage, pt of the lands deviſcd to her by the wil! precedent to the marriage, be a revocation of the whole 
deviſz to her, or only pro tante, as was ſettlecun ber upon the marriage? And Lord Chancellour held, 
that the lands ſettled by the father, upon the marriage of A., is a revocation only pro tanto of the lands 
Geviſcd to her, and not of the whole deviſe; tor implied revocations ought to be plain and certain, and 
the inconſiſtency mott apparent, which is not o in this caſe: for why may not the father give his 
daughter all theſe lands at his death, though it was not proper for him co part with them ali in his life 
time? Though he gave part by deed, why may he nt give her the reſt by will? Decreed for plain. 
uf the wife, fur all ihe lands deviied to hei by will, Ibid. And ſee ante—2 Vern. 720. Clake v. 
Berkley, Ec. 

B. by will duly executed purſuant to the ſtatute of frauds, and Brudene!! 
dated in October 1738, gave and deviſed 8001. to his ſiſter E., and 8 
alſo 400 /. to his ſiſter L., and other ſmall pecuniary legacies, and 268. 
then gave all his real aud perſonal eſtate, not otherwiſe therein 
diſpoted of, after payment of his debts and legacies, to S. his bro- 
ther, and appointed him executor. Afterwards B. by a ſubſe- 
quent will, dated May 1741, and revoking all former wills, gave 
and bequeathed 1004. to his ſiſter L., and 400/. to his ſiſter E. 
and the reſt and reſidue of his eſtate, real and perſonal, he diſ- 
poſed of as before. But the latter will was not executed accord - 
ing to the ſtatute of frauds. Lord Hardwicke being of opinion, 
that theſe legacies being to be taken originally as perſonal, becauſe 
although the latter words created a charge upon the land, yet 
they were in their primary intention perſonal ; the next queſtion 
was, Whether the legacies given by the firſt will were revoked by 
the ſecond in tato, they being given differently and to different 
perſons ; or, whether the legacies given by the ſecond will were 
to be conſidered as only modifications of the firſt, and, conſe- 
quently, as revocations of them pro tanto only; the conſequence 
of which would be, that the latter legacies would continue a 
charge upon the land ? And Lord Hardwicke was of opinion, that 
the legacies given by the ſecond will were to be conſidered as part 
of the money given by the firſt, only new-modelled or qualified 
and that the ſecond will, therefore, was a revocation of the firſt 
fro tanto only; and, accordingly, decreed the raiſing of the leſs 
ſums out of the real eſtate of the teſtator. 

B. in 1714, by leaſe and releaſe, conveyed certain eſtates in Purgoyne v. 
H. to himſelf for liſe, remainder to his firſt and other ſons Fer, 1 Ack. 
in tail, remainder to B. ſor life, remainder to his firſt and 
other ſons in tail, remainder to the right heirs of B., ſubject 
© a power of revocation by any deed or writing under his 
hand and ſeal, Sc. ſo as that, at the time of ſuch revocation, 
he ſcttled other land in Yorkfbire free from incumbrances to the 
lame uſes. B. afterwards made his will in 1729, and thereby, 
among other things, deviſed all his lands in Yorkſhire and elſe- 
where to truſtees upon truſts therein mentioned. Then B. in 


5 17305 


362 


Ok Wills and Teftaments. 


1730, by leaſe and releaſe, intended by him as an execution of 


the power of revocation reſerved in the former deeds, conveyed 
| a diflin eſtate in Yorkſhire to the uſes of the former ſettlement in 


1714, but this eſtate was deficient in value and ſubject to a term 


for ſecuring children's fortunes, and, therefore, the ſettlement of 
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it not a good execution of the power reſerved in the former deed. 
But the leaſe and releaſe, in 1730, being made ſubſequent to the 
will of 1729, was clearly held to be a revocation of the will qu 
the deviſe of the Yori/hire eſtate, as part of all the teſtator's lands, 
Oc. in Yorkſhire mentioned to be deviſed by the will; and that 
eſtate therefore was not ſubject to the truſts created thereby, 

So where a man by his will gave an eſtate in fee to one of his ſiſters, 


and after this made a marriage-ſettlement, wherein he limited the 


eſtate in ſtrict ſettlement, remainder to his own right heirs ; that 
ſettlement was held, notwithſtanding the remainder was limited 
to his own right heirs, and ſo the old uſe, to be a revocation of 


the whole deviſe to the ſiſter. 


Again, it was held by Lord Hardwicke, in the cafe of Bennet 
and Wade, that a recovery ſuffered of land after a will made, gave 
a new eſtate therein to the tenant to the precipe, although the 
limitatidns were to the old uſes; and, conſequently, that a vil 
thereof made previouſly was revoked by it. 

Again A. being, under his marriage-ſettlement, tenant for life, 
with remainder to truſtees to preſerve contingent remainders, 
with remainder to his firſt and other ſons in tail, remainder to 
himſelf in fee, made his will, and thereby deviſed the ſettled eſtates 
as in his will mentioned; and then, by indenture of leaſe and re- 
leaſe, conveyed the ſame hereditaments to B., his heirs and aſligns 
for ever, and, afterwards, by another indenture, reciting the fore- 
going leaſe and releaſe, and that the ſame was to make B. tenant 
to the præcipe, for ſuffering a recovery, the uſes whereof were 
therein declared, as to the lands in queſtion, to be to himſelf and 
his heirs. Then a recovery was ſuffered, after which A. the 
teſtator died without republiſhing his will, and without there har. 
ing been any iflue of the marriage. The queſtion was, Whether 
the deeds executed and the recovery ſuffered were, under the cir- 
cumſtances of this caſe, a revocation of the will? The counſel 
for the deviſee argued that, in this caſe, the deeds and recovery 
did not amount to a revocation, the ſame being executed and ſuſ- 
fered by A. without any intention appearing upon the ſtate of the 
caſe to alter or revoke his will; that a recovery by tenant for lite, 
remainder to truſtees, 9c. was a nullity, an innocent recovery, and 
in this caſe nugatory, that A.'s eſtate for life was not deviſable; 
that all he could deviſe was his reverſion or remainder in fee, 
and that thereof he could not fuffer a recovery ; that the recovery 
therefore only operated on his life eſtate, which amounted to 
nothing. But the court of Common Pleas afterwards certified, 
that the deeds executed, and the recovery ſuffered, were a revoca- 
tion of the will, but did not give their reaſons for this deciſion. 
But the ground thereof ſeems to have been that, by the recover), 
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entire fee, a total new eſtate in fee which could not be defeated 
but by the entry of the rruſtees to preſerve contingent remainders; 
and that his former eſtate for life, with contingent remainders, 
e., and remainder over in fee, were all gone, until the truſtees 
ſhould enter for the forfeiture, which they never did: ſo that A. 
died ſeiſed of an eſtate in fee in poſſeſhon of the lands compriſed 
in the ſettlement, which was a different eſtate from that which he 
had when he made the will.] 

A. made his will, and thereof his brother executor, and deviſed 
unto his executor all his eſtate both real and perſonal, and four 
vears aſterwards he marries, and then by a codicil makes his 
wife his executrix, And the queſtion was, Whether the brother 
ſhould have the perſonal eſtate ? And it was urged that he ſhould; 
for he does not take it as executor only, but by expreſs words of 
giſt in the will, and it appears that there was not only a benefit 
intended him as executor, for even the real eſtate was deviſed to 
him; but it being in proof that he had not any real eſtate in the 
world, it was faid by my Lord Chancellour, that the perſonal 
eſtate was deſigned him only as executor : and it was thereupon 
decreed for the widow, the executrix. 

It A. by his will deviſes all the reſidue of his perſonal eſtate to 
B. and C., and makes them executors z and after, by a codicil, 
cancels and revokes every legacy, thing, and part relating to B., 
and revokes his being executor : C. ſhall have the whole. A re- 
vocation, without a new gift, ſhall have the ſame effect as if it 
had been expreſsly given; and whether it be by codicil or oblite- 
ration, it is the ſame. 

An alteration of circumſtances has been conſidered as an im- 
pled revocation, — Thus, 

J. S., being a bachelor, made his will, and deviſed a legacy of 
geol. to his brother, and other legacies to other perſons, and de- 
viſed his real eſtate to Eliz. Cloſe and her heirs; and atterwards 
intermarried with the ſame Eliz. Cliſe, and died, leaving her 
privement enſeint with a ſon, without making any alteration in his 
will; and the main queſtion in the cafe was, Whether this alter- 
ation in the teſtator's circumſtances did, of itſelf, without more 
ado, amount to a revocation ? Thoſe who argued for its being a 
revocation, relied on the cafe of one Ayres (a), in which it was 
reſolved by the judges, that where a man that was unmarried 
mac a will and deviſed away his eſtate, and afterwards married 
and had a child, and died without making any revocation of his 
will, this alteration of circumſtances was, in itſelf, a revocation 
of the will. And a cafe was cited out of Cicero (b), where one 
thinking his ſon dead, deviſed his eſtate to another yet the ſon 
returning, it was held he ſhould have it, becauſe it was not to be 
luppoſed he would have dilinherited him without reaſon. On the 
otner fide it was argued, that though alteration of circumſtances 
may, in ſome caſes, amount to a revocation of a will, yet it 
does not in this caſe z for there is nothing but what a reaſonable 
man might do, nothing unjuſt or unjuſtifiable. It appeared he 


had an intention of marrying Eliza. Cieſe when he made his will, 


though 
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though perhaps he might not know when he died that his wife 


was enſeint, or if he did, yet it is not uncommon for many why 
are kind to, or fond of their wives, to leave their children wholly 
in their power, to make them the more dutiful to her, and tha 
he muſt know the ſon would be the wife's heir, as well as his; 
and would have the eſtate as ſuch, if ſhe did not diſpoſe of i; 


from him. Lord Keeper was clearly of opinion, that alteration of 
circumſtances might be a revocation of a will of lands as well a; 
of a perſonal eſtate; and that, notwithſtanding the ſtatute of 
frauds and perjuries, which does not extend to an implied rey. 
cation: but no ſuch alteration appears here, for no injury is doye 
any perſon ; and thoſe are provided for whom the teſtator wx; 
bound to provide for, and ſo eſtabliſhed the will. 


(a) 1 P. Wms. 304. S. C. cited by Sir John Trevor, Maſter of the Rolls, and appears to have been the 
caſe of Eyre v. Eyte, ſaid to be reported to Sir John, by Treby, Ch. J. and ſome eminent civilians, 
Mid. in a note. (5) Vid. Cic. de Oratore, Cantab. Ed. p. 69, 102, Sc. Dig. L. ult. de Hred. 1rd, 

Upon the principle which the Maſter of the Rolls went upon in Brown v. Thompſon, it was decides 
in the Exchequer, upon a will, made by one in the lifetime of a fo mer wife who died without iſſue, 
whereupon he married a ſecond wife by whom he had iiTue ; that the teſtator's ſecond marriage, and her. 
ing iſſue by that marriage, was a total revocation of the will made in the lifetime of the firſt wit, 
Chiittopher v. Cbriſtopher, cited in 4 Burr. 2182. in Scacc. 1771. See allo Wellington v. Welling. 
ton, 4 Burr. 2191.—'The ſame queſtion occuried in the caſe of Spragge againſt Stone. In this cl: 
there were two wills. , The fiſt will was made in Jamaica in 1764, by which the whole eftate, real ant 
perſonal, was deviſed to a ſtranger. The teſtator married in 176«, and had iſſue in 1766 Afterwares, 
on the 10th of October 1966, the teſtator made another will, which was in his own hand-writing, but 
not duly atteſted according to the ſtatute of frauds, by which he deviſed his eſtate, real and perlonal, ty 
his wife in truft for his ſon. It had been decreed in the court of Chancery in Jamaica, that the nur. 
riage and birth of a child, and the ſecond will, amounted to a revocation as to the perſonalty, but nt 
as to the real eſtate. But, on appeal to the privy council, (Parker, Chief Baron, De Grey, Chat 
Juſtice, and Sir Eardly Wilmot, being preſent,) the dectee, as to the real eſtate, was reverſed, and it 
was dec'aied, that the ſubſequent marriage and birth of a child were, in point of law, an implied revo- 
cation of ihe will of 1764. No notice was taken of the ſecond will in the order of reverſal, Sprazye 
v. Stone, at the Cockpit, 20th March 1773, cited in Doug. 35. ] 


211.d.Raym. Though marriage and the having of children has been deemed 
* Luzs a revocation of a will, yet it is only a preſumptive revocation for 
bs. if it appears by any expreſſion, or other means, to be the intent df 
the deviſor, that his will ſhould continue in force, the marriage 

| will be no revocation of it. | | 
Brady v. [Thus, J. N. ſeiſed in fee, inter alia, of the eſtates in queſtion, 
— in June 1770, being a widower without children, and his fiſter 


A. being his heir at law, made his will in writing duly atteſted, 
and thereby deviſed the ſame eſtates to truſtees, to the intent thai 
the Chancellour, Maſter, and Scholars of the Univerſity of Cary 
bridge, and their ſucceſſors, ſhould receive an annuity thereout 
upon truſt to be applied as directed in a book covered with mat- 
ble paper, of his own hand-writing, Oc. by the will referred to; 
and ſubject to, and chargeable with the ſaid annuity, and the 
powers and remedies for recovery thereof, in truſt for his own 
right heirs and aſſigns for ever. The will did net contain any dert 
of any other part of the teftator's real ęſtate. After making this 


will the teſtator married, but, previous to the marriage and aftet 
making the will, he conveyed certain lands, of the annual value 
of 123. to truſtees for the purpoſe of ſecuring to his intended 
wife a clear yearly ſum of 809/. in caſe there ſhould be no ſon af 
way © 
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zointure and in bar of dower, with remaindet to Himſelf in fee. 
The eſtates deviſed by the will were nat compriſed in this convey- 
ance. The teſtator had ifſue of the ſaid marriage one daughter. 
After her birth, he, continuing ſeiſed as aforeſaid, ſubſcribed his 
name to another paper-writing in the preſence of three witneſſes, 
who, at his requeſt, ſubſcribed their names thereto in his preſence 


and in the preſence of each other, the effect of which was as fol- 


lows; viz. © Memorandum of what J. N. ſaid in the preſence 
« of A., B., and C. on the —— day of ——, that as his will 
« was made before he married a ſecond time, he had there de- 
« yiſed his eſtate to his heir male;“ and then after mentioning 
other circumſtances it ſtates, “ that he alſo particularly deviſes, 
« that the college gift may be paid and diſpoſed as he has in the 
« {aid will directed. The parchment book reſpecting the college 


« gift is to ſtand. Mr. B. had inſtructions for this and drew it , 


| « yp,” But, before the ſigning of this paper by F. N., he ſtruck 


out this latter part of the memorandum by drawing his pen acroſs 
it, faying to the perſon who reduced it into writing, © You may 
« draw your pen through, what you have now 1oritten, for there it a 
« yarchment book qvith the will in the hands of B. that mentions all 
« abut it.” Soon after this the teſtator died. And one queſtion 
was, Whether this will, and the deviſe therein to the charity, was 


| revoked by the ſubſequent marriage and birth of a child? And it 


was held that it was not; for a ſubſequent marriage and birth of 
a child affording a mere preſumption, which in this caſe, as in 
every other, might be rebutted by every ſort of evidence, the 
declaration of the teſtator, as to drawing the pen through the 
latter part of the inſtrument laſt executed, and referring to his 
will as a ſubſiſting inſtrument, was deciſive evidence to rebut the 
preſumption, that the change of his circumſtances furniſb i an 


| intent to revoke, 


But it does not ſeem, that either of theſe circumſtances, 


d. marriage and the having of children, would ſfngly ſuffice to 


raiſe the preſumption of an intended revocation. 

A teſtator having made his will, after ſome ſmall legacies to his 
collateral relations, conſtituted his wife reſiduary legatee. After 
the making of the will, viz. in 1673, his wife was brought to bed 


| of a daughter, upon whoſe birth the teſtator added a codicil, 


whereby he directed that the legacics ſhould be paid, and that an 
annuity of 3oo/l. per annum ſhould be ſecured on the reſduum and 


paid to his daughter. The codicil and will were found together. 


In 1765 another daughter was born, and in 1768 a ſon, who was 
a poſthumous child, the teſtator being dead about fix months be- 
fore his birth. And the queſtion, on a caſe ſent out of Chancery 
by Lord Camden for the opinion of Sir George Hay, was, Whe- 
ther the ſubſequent birth of children was a revocation of this will? 
And it was determined; that the ſubſequent birth of children, 
even in caſe of perſonalty, did not amount to a revocation. ] 

A ſubſequent deviſe to a perſon incapable of taking, is a revo- 
cation of a precedent deviſe to a perſon capable. This was ap- 
proved by the counſel on both ſides as good law. Thus, in - b 

vue 


Shepherd v. 
Shepherd, 

Dougl. 38. 
note ( 10) . 


te Mod. 
233. Roper 
v. Radclitte, 


— ˙— ü 


L 
CO ˙ — m CCS 


366 


Vin. Abr. 
tit. Deviſe 
(K. 3), 
p 141. 
Beard Vs 
Beard, 


3 Ak. 72. 


Nota, The 
deed poll on- 
ly extended 
to perſonal 
eſtate. 


Arnold v. 
Arnold, 
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Deviſe of lands to A., if afterwards the deviſor deviſes the ſane 
lands to B. who was a papiſt, both deviſes are void; for though 
the laſt is void as a will, yet it is good as a revocation, 

[A., being at variance with his wife, by his will, made in 1739, 
and executed at a tavern, gave all his eſtate real and perſon; 
to his brother, and made him executor. And in 1740, A. by a dee 
poll gave and granted to his wife all his ſubſtance which he then 
had or might thereafter have, The queſtion was, Whether this 
will was revoked by the deed poll? Et per Lord Chancellour, the 
latter inſtrument cannot take effect as a grant or deed of gift ty 
the wife; becauſe the law will not permit a man to make a gutt 
or conveyance to his wife in his lifetime, neither will a court gf 
equity ſuffer the wife to have the whole of the huſband's eſtat 
while he is living; for it is not in the nature of a proviſiot, 
which is all the wife is entitled to. But then, another conſiders, 
tion remains, viz. though it cannot take effect as a grant to the 
wife, yet, whether it be not an act ſo inconſiſtent and repugnan; 
to the will, that it may, though an act not ſtrictly legal, amount 
to a revocation? And his lordſhip ſaid, that he was of opinion i 
was, and declared, that the will was revoked as to all 2%e perſind 
ate by the deed poll. 

M. made her will, and thereby deviſed a meſſuage in L. to he 
ſiſter for life, and after her deceaſe to truſtees to ſell the ſame, ai 
to apply 200/., part of the produce thereof, to A., and other par 
to other perſons, and gave the reſidue to C. After the making 
of the will, the teſtatrix ſold the eſtate for 2500/., part of which 
was left on mortgage of the eſtate, and the remainder laid ou: 
in the purchaſe of ſtock. Then the teſtatrix died without n- 
publiſhing the will; and the queition was, Whether this ſale wi 
a revocation of the will? And it was held that it was, for ther: 
was an abfolute diſpoſition made by the will, and, before that 
could take eſſect, another abſolute diſpoſition inconſiſtent wit 
it.] 

A deviſe was made of a term carved out of an inheritance fo 
ninety-nine years, before the ſtatute of 3 & 4 V. & M. c. 14. 0 
fraudulent deviſes, in truſt to pay 14/. per annum to a grate 
daughter for life ; and after the making of this will, the devil 
mortgaged this land for five hundred years, (which is a revocati 
in law for the term, but the deviſee has an equity to redeem tis 
mortgage, the mortgagee aſſigns over the mortgage to the plait 
tiff, who was a creditor by bond to the teſtator, and the reverse 
in fee deſcended to the teſtator's heir at law. Per Conuper, C 
The mortgage is a revocation pro tanto of the deviſe of the 2. 
nuity, and ſhe muſt keep down the intereſt, or pay a third pant a 

the redemption ; but being a deviſee ſhe may redeem the mor: 
gage without paying the bond. | 

A. deviſes land to an executor for payment of debts, and recits 
that a particular ſchedule of them was annexed to the will, F 
mainder over. Afterwards he mortgages part of the ſaid lau 


decreed, that this mortgage is not a revocation, either in all, © 
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part, and that the will ought to extend to all the debts that ſhould 
be'owing at the time of his death, and not to the ſchedule debts 
only; and that the mortgage was only a ſecurity, and not an ap- 
pointment how it ſhould be made. But this decree was reverſed, 
though without prejudice to the heir at law. 

If lands are deviſed to one in fee, and afterward mortgaged to 
the ſame deviſee, it is a revocation in tato, being inconſiſtent with 
the deviſe; though it was agreed, if the mortgage had been to a 
&ranger, it had been a revocation guad the mortgage only. De- 
creed per Lord Macclesfield. 

J. S. by his will gives his daughter 500/. for her portion, and 
afterwards marries her to A., and gives her 300/. for her portion 
in marriage, and lived four years after without revoking his will. 
Afterwards the huſband is a bankrupt, and the aſſignees brought 
a bill againſt the father's executor for the 500/., or at leaſt to re- 
cover 200/. to make up the portion tantamount to the pol. le- 
g2cy. Lord Chancellour Parker with great clearneſs held, that 
giving a daughter a portion by will, and afterwards a portion in 
marriage, is by the law of all other nations, as well as Great Bri- 
tain, a revocation of the portion given by the will; and diſmiſſed 
the bill with coſts. | 
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Prec. in 
Chan. 514. 
Harkneſs v. 
Bayley. 


1 P. Wms. 
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more. Prec. 
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541. 8. . 
ſtates it thus: 
J. S. by 
will gave 
300 4 por - 
tion io M. 
his daugh- 
ter, if e 
married with 
her mother's 


conſent, but if not, then 200 J. only : M. afterwards, in the lifetime of her father and mother, married 
without the conſent of either of them, but the father was afterwards prevailed on to give her 2001. and 
Gel without altering his will. M.'s huſband afterwards becoming a bankrupt, his aſſignees brought a 
Vill to have the 3007. or at leaſt the 2001 given M. by her father's will; but the bill was dilmifled, 
for that the 200 J. given by the father in his lifetime, was a ſatisfaction of the legacy, and a revoca- 
tion of the will as to that portion; and the 300 J. was to take place on her marrying with her mother's 
content, which could only be intended after the father's death, and cunfeouently the legacy never became 


eue at all, ¶ Vide ſupra, vol. iv. tit. Legacies (D).] 


Teſtatrix having three daughters, A., E., and M., by will de- 
viſed 10007. to A., 800. to E., and 500. to H. After this will 
was made, plaintiff courted A., and upon a treaty of marriage, 
teſtatrix gave a note for 500 J. payable within fix months after the 
marriage to plaintiff, in augmentation of her daughter's portion 
left her by her father; and the next day the marriage was had; 
and upon the fame day the teſtatrix was taken ill, and died fax 
days after, without altering or making a new will; but ſhe de- 
clared, that ſhe intended chat her daughter A. ſhould have but 
10207. from her, and that now ſince ſhe had given her this 500 /. 
he muſt alter her will; and ſent for an attorney to do it; but 
when he came ſhe was light-headed, and died ſoon after. And it 
was ſaid by the deſendants, the executors, that the teſtator's aſſets 
were not {ulficient to pay the plaintiff the 500 /. upon the note, and 
the 1000 J. legacy, and likewiſe the legacy left to the other two 
daughters. And two points were made; firſt, If this 30014. note 
ſhall be taken in part of ſatisfaction of the 10001. legacy? Se- 
condly, If parol evidence ſhall be admitted to prove the intent of 
the tettatrix? And per Lord Chancellour Parler— The circum- 
ſtances of teſtatrix and her family may be given in evidence to 
expound the will, but not any parol declarations to explain the 
words of the will, or to controul it: that in this caſe there is no 
doubt upon the words of the will; but the queſtion is, If the 

teſtatrix 
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teſtatrix has not advanced part of the legacy in her lifetime upon 

the marriage of her daughter? Ahd the evidence is only as to the 

fatisfaQtion 3 and thereupon his lordſhip admitted the evidence to 

be read; and directed the Maſter to ſce if there were aſſets ſuſk. 

cient to pay all the legacies; and upon report the court to deter- 

mine as to the quantum due to the plaintiff. 

2 P. Wms. J. S. deviſed to M. his wife fix houſes in bar of dower, and, 
8 er ſubject td his legacies, he devifed (the reſt of) his real and per- 
An he ſcnal eſtate to his two daughters, and their heirs, in moieties; 
Jord/hiz and afterwards, in conhderation of the marriage of A. his eldeſt 
—_— this daughter with B, 7. S. by marriage-artixles covenanted to ſettle 
Kronger,, one moiety of bis real eſtate to the uſe of himſelf for life, re- 
becaule, af- mainder to the uſe of the fard D. and A. his intended wife for 
— 9-0 their lives, remainder to the younger children of the marriage in 
entered into, tail general, remainder to the ſaid B. in ſee; and alſo covenanted 
J. S had that he would ſtand poſſeſſed of one moiety of alt ſuch perſona] 
1 eſtate as he ſhould leave at his death (ſubject only to his debts, 
firguing bis and ſuch Jegacies as thould amount to 5000/7.) in truil for B. and 
will ſubjet his ſaid intended wife for their lives, and afterwards to be paid to 
e their younger children. Lord Chancellour Xing held, that though 
confirmation this was but a covenant, and therefore at law no revocation of the 
was a re- will by which the teſtator had diſpoſed of his real eſtate, yet that 
be pg, the ſame being for a valuable confideration, was in equity ants 
and as if he mount to a conveyance, and, conſequently, in equity a revoca- 
had writien tion of the will as to the moiety of the ſix houſes deviſed to the 
ur had after. teſtator's wife, ſo that B. was entitled to one clear moiety of the 
ward for a Teal eſtate, and to an account of the rents, Sc. thereof, from 
valuable J. S.'s death; but as to the fix houſes deviſed to the teſtator's 
— — wife, it being his intent that ſhe ſhould have them, the court 
a moiety of held, that ſhe ſhould have a ſatisfaction out of the remaining 
his 3 moiety, and that the wife ſhould not ſuffer by the marriage- 
ace to bis articles, there being enough out of the other moiety to ſupply and 
eideſtdaugb- ſatisfy the deviſe of the {ix houſes to her. Therefore, as to the 
_—y +. Other moiety of the real eſtate, it was decreed, that the teſtator's 
faid moiery Widow was to have for her life fix houſes, part thereof, and the 
thusdiſpoled reſidue of ſuch moiety ſubject to the wife's eſtate for life in the 


ml ſix houſes, to be divided between the two daughters equally. 


tinue any part of the ſaid J. S. 's eſtate : ſo that the teſtator afterward by deviſing a moiety of his real 
and perſonal eftate muſt be intended to have meant the remaining r2oiety only, and to have divided that 
moiety into moieties. Jbid. 334. Note; after the making of the will and codicil, the teſtator and 
his wife, by leaſe and releaſe aud fine, mortgaged the premiſes; and it was urged, that this was a e- 
vocation of the will; but per Lord Chancellour, it can only be a revocation pro tanto. Ibid, 334+ 


Select Caſes F. S. on his marriage with F.'s daughter, ſettled goo J. per am. 
ns on her; he aiterward ſurrendered ſome copyhold eſtates to the 
- — uſe of his will which he made, and gave the copyhold to his 
wife. Afterward J. S., on the death of his wife's father, became 

entitled to 1500 J. in right of his wife; then J. S. levied a fant, 

and made a new ſettlement, and increaſed her jointure 300 l. 

ann., but never altered his will. And per Lord Chancellout 


—'Lhe ſettlement is a revocation of the will, for ſuch lands 2 
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are compriſed in it; but the copyhold is not, and therefore paſſes 

the will. | | | a | 
17 J. S. in 1699 leaves to 4. 8784 /. in truſt, to be by her inveſted Sele& caſes 
in lands, and to ſettle the ſame on herſelf for life, remainder to 3 
the heirs of B. A decree was had againſt A. to lay out the mo- 5 
ney in lands, and to ſettle the ſame according to J. S.'s will. A. mare. 
purchaſes lands to the value of 3300/7., and deviſes thoſe lands 
to C. (who was heir at law to B.) and her heirs, and gives ſeveral 
legacies, which could not be paid if the deviſe were not to be 
taken as part of ſatisfaction; and for that reaſon it was ſo de- 
creed by Lord Chancellour King. | 

A. and B. were tenants in common of lands in fee. A. by Vin. Abr. 
will, dated 25 Fan. 1719, deviſes her moiety of the ſaid lands f Pevile 
unto truſtees and their heirs, upon truſt to ſell the ſame for the * Ys | 
purpoſes therein mentioned; and afterward A. and B. made par-. Lebe v. 
tition by deed, dated 16 May 1722, and a fine was levied, and 3 
the uſes were declared to be, as to one moiety in ſeveralty to A. 165. by way 
in fee, and as to the other moiety in ſeveralty to B. in fee. In of note cites 
1724, A. died without revoking or altering her ſaid will, leaving petri — 
J. S. her only ſon. Lord Chancellour declared, that the will yer v. Kid- 
was well proved, but referred it to the judges of B. R., Whether by, and fays, 
the deed of 16 May 1722, and the fine levied purſuant thereto, — 
was wot a revocation of the will. And Raymond, Ch. J., Page, appears to 
Probyn, and Lee, Juſtices, certified their opinions to be, that be ſo by the 
the will was not revoked by this deed and fine, and that A. “s 9 


ſhare of the land contained in this deed and fine paſſed by the will. which Lord 

; Chanc. King 
concurred, and ordered, that the ſeveral truſts in A. 's will ſhould be eſtabliſhed. [ So, Swift v. Roberts, 
3 burr. 1490. Brydges v. Duchels cf ChanJois, 2 Vez. jun. 429.] It is added in P. Wmy's report, 
that if A. deviſes lands and levies a fine, and the caption and deed of uſes are before the will, but the 
writ of covenant is returnable after the will, this ſeems a revocation; becauſe a fine operates as ſuch 
from the return of the writ of covenant, and not from the capti-n,—— See Salk. 341. Lloyd and the 
Lord of Say and Scale; and yet this is an hard caſe, fince by the caption the party conuſor does all his 
part, and the 1eſt is only the act of che clerk or his attorney, without any particular infiructions tiom 
We party. 


(But, if the conveyance, by which a partition is made, be for 
any other purpoſe except merely that of partition, though it be no- 
ting more than conveying the eſtate to ſuch uſes as the party 
may appoint, it will operate as a revocation of a will previouſly 
made, 

Thus, where T. died in 1741, ſeiſed in fee of lands which were Titner v. 
gavelkind, leaving two ſons R. and H., who both entered therein 2 
upon their father's death, and were each ſeiſed of an undivided & 3 at.” 
motety thereof; and, they being fo ſeiſed, R. made his will, and 742. 745» 
deviſed all his lands and tenements and all his moiety to his wife: Lern 
atterwards a deed of partition was made and executed by and be- Ducheſs of 
tween K. and H., and the lands in queſtion were allotted to R., 3 
and it was covenanted therein that they and their wives ſhould all 3 — 
Join im levying a fine, (which was done,) and that the ſame, as to 
the lands in queſtion, ſhould enure to the uſe of R. and ſuch per- 
ton and perſons, and for ſuch eſtate and eſtates, as he ſhould, by 
deed or will, limit, direct, or appoint : and, in default of ſuch ap- 

Vol. VII. B b pointment, 
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pointment, to the uſe of R. in fee: Lord Chief Juſtice Lee hel 
this to be clearly a revocation of the will, and not like the caſe of 
a bare partition only unattended by a fine or conveyance to a ney 
uſe, which would not have been a revocation.] 

MS, Rep. By marriage-articles it was agreed, that the wife's lands, where. 


— v. of ſhe was ſeiſed in tail, ſhould be conveyed to the huſband in fee: 
8 , they married: the huſband made his will and deviſed theſe lands: 


T3 Alk. 741. then the huſband and wife ſuffered a recovery of theſe lands, 9 
S. C. ſuch uſes, and for ſuch eſtates, as they ſhould jointly appoint, aud 
* 16. in default of ſuch appointment, to the uſe of the huſband an 
Wms. 341. his heirs. She died without appointing. - Per Hardwicke, Ch. 


S. C. The This amounts to a revocation of the will. And in this caſe the 
introduQtory ne oh ; "ATP" | 

part of this 10llow ing rules were laid down. 

Frgument is thus ſtated by Lord Loughborough in 2 Vez. jun. 431 f ſrom my Lord Hardwicke's not: 
« It is admitted, that if the teftator had been ſeiſed in ee at the date of the wien, ane dtn 
«& ſuffered a recovery, that would be a revocation 3 and yet the objection wou'd have held equill: 
«© of the alteration being made only tor the particular purpoie of enabling hm and his wife ty dae 
«& without any other form of cunveyance. Ihere are @ gieat variety of caſes, and nice ang aitificid 
ce diſtinctions, upon the fivour to the heir. One rule, however, is certain, that fa an is ſe 
6: fee, and diſpoſes by will, and afierwards makes a convevance, taking back a new eſtate, this 4 
4c revocation : {o, ii he deviſes the land, and levies a fine without any uie declared; t is 1s 4 . 
« tion, and yet he takes back he old uſe unaltered; which i a »rodigiouſly ſtrong caſe. But thei 
« caſes admit of limitations and diſtinctions: and therefore if a teſtator makes a con»: y ince tor lif: 
« years, that being a particular, partial purpoſe, no more than will antwer that purple is revoked - the 
* line being drawn, and the puipoſe ſpecified with a declared intent of going thus far anc no tanke 
4 Theſe are the rules of law : the counſel have doubted whether t ey extend to equitable ;ntercſts, u t- 
et out citing authorities: but I think, they hold in equity, and am of cpinion, that what is a 1919, 
cation at law ſhall hold in equity; as it would be very miſchievous, that the ſame fort of conte ng 
ſhould not be a revocation in both caſes. Therefore, if a man aying an equitab'e eſtate makes tis 
# will, and then executes a conveyance, and diſpoſes of it, or declares the utes to himſelf, that will 
ge be a revocation, if it would be ſo of a legal eſtate at law. But 1)! this revocation flows the ri 
£ of law; and therefore if the conveyance be of part only, and for a particular, partial purpot, it 
F< ſhall be a revocation pro tanto only, Upon this principle is Vernon v. Jones; 10. Ogle v. Cooks, 
that where the conveyarce amounts only to a ſecurity, it is only a charge upon the land, and ng f. 
* vocation; and as the heir may in all thoſe cates have the ſurplus, fo ſhall the deviſce.“] 


R „ 
oy a 


* 
A 


If a man ſciſed in fee deviſes, and then makes a conveyance iy 
fine, feoffment, or recovery, and takes back a new eſtate, it is cc. 
tainly a revocation, and fo if he takes back the old uſe unaltercd, 
from a preſumption that he could not have made ſuch a convey- 
ance, without an intention to alter his will: but, if after making li 
will he had made a leaſe, or charged it with a ſum of money, 
Se., it would only have been a revocation pro tanto. The rug 
are the ſame in the deviſe of a real, and of a perſonal eſtate, with 
regard to charges made afterward: but, if a man, having an equ- 
table eſtate in fee, deviſes it, and then takes a conveyance of tht 
legal eſtate, it is no revocation. The equitable eſtate will not pal 
by will, but the heir at law by deſcent of the legal eſtate may be. 
com? a trultce for the deviſee, who may call for a conveyance d 
the eſtate. If a man contracts by articles for the purchaſe (t 
lands, and, before a conveyance, deviſes the lands and dies; the 
deviſee ſhall have the lands and call for a conveyance from tl! 
vendor. If a man, ſeiſed of a legal eſtate, makes his will, ans 
then conveys the legal eſtate to another in truſt for himſelf, it & 
revocation. If in this caſe the huſband had only taken the leg. 
eltate by the recovery to execute it into the equizable eltatc, " 
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would have been no revocation; but new uſes are appointed, and 
though the wife died without making any + "pegs, that will 
not alter the caſe, for here he took the fee by the recovery dif- 
ſerently qualified, ſubject to different conditions, differently con- 
veved, But, if two parceners make partition, levy a fine, and de- 
clare the uſe, that will not be a revocation, becauſe it is to effectu- 
ate the partition. 

S. in 1733 ſurrendered copyhold tenements to the uſe of T. 
and B. his wife, for their lives, remainder to the heirs and aſſigns 


of T., and they were accordingly admitted; and then T. furren- 


dered to the uſe of his will. B. died, leaving iſſue by T. — G. the 
eldeſt, and J. the youngeſt ſon. In 1744, T. the father ſurren- 
dered theſe tenements to the intent that the lord ſhould regrant 
them to the uſe of T. and his heirs until his marriage with S., 
and then to the uſe of T. and S. for their reſpective lives, remain- 
der to the heirs of their two bodies, remainder to the right heirs 
T. No admiſſion was had by T. under this ſurrender. After- 
wards, viz, in 1757, T. deviſed the eſtates to S. his wife for life, 


| remainder to J. his youngeſt ſon and M. his wife, for their re- 


ſpective lives, and died, leaving S. his widow, and G. his eldeſt ſon 


| and heir, In 1759, S. was admitted for her life on the former 


ſurrender made on her marriage, and then G. the fon was admitted 
to the reverſion expectant on her deceaſe. J. the youngeſt fon 
died; then S. the tenant for life died. Afterwards M. the widow 
of J. was admitted by virtue of the will of T. and the ſurrender 
to the uſe thereof. The queſtion was, Whether, by the ſubſe- 
quent acts, the ſurrender to the uſe of the will was at an end? 
It was argued that, by the ſurrender in 1744, every thing paſſed 
out of 7. the deviſor, conſequently there was an end of the ſur- 
render to the-uſe of his will in 1733 z and, he never having been 
admitted, nor of courſe ſurrendered to the uſe of his will, in con- 
ſequence of the new limitation in 1744, nothing paſſed by the 
will of 1757. Sed per curiam, unanimouſly—The old uſe in fee 
granted to T, in 1733, to which he was then admitted, and which 
Was ſurrendered to the uſe of his will, was not taken out of him 
by the new limitation and ſurrender of 1744. He had therefore 
no occaſion to be re-admitted to it for the purpoſe of furrendering 
3 Ee uſe of his will, but ſhall be conſtrued to be in of his old 
eſtate.) 


4, being ſeiſed in fee, ſettled his eſtate by leafe and releaſe in 


1712, to the uſes thereinafter ſpecified, with liberty, neverthelefs, 


at his will and pleaſure to diſpoſe. of, alienate, or change the ſaid 


eſtate, or any part thereof, for any eſtate or eſtates whatſoever, 
28 he ſhould think fit, and to revoke all and every the uſes 


thereby limited, and then declares the ufes to himſelf for life, 
with ſeveral remainders, and a remainder over to D. in (fee) 
tail. The ſaid deed contained the following powers: firſt, a 


Power for A. by any deed or writing, figned, ſcaled, and delivered 


in the preſence of two or more witnefles, to demiſe, leaſe, limit, 


| er appoint the ſaid premiſes to any perſon whatſoever, for any 


term or terms whatſoever, and for ſo much yearly rent as he 


Bb 2 ſhould 
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thought it ſhould think fit. And that it ſhall and may be lawful to and for 
2 of the ſaid A. at any time during his natural life, at his will and plea- 
other, and it ſure, to grant, ſell, or demiſe the ſaid premiſes, or any part thereof; 
could be of or by any deed or writing under his hand and ſeal, or by his laſt 
no uſe 11 will, &c. in writing, ſigned, ſealed, delivered, and publiſhed in 
584 the preſence of three or more witneſſes, to revoke, repeal, and 
power over make void all and every or any the uſe and uſes, eſtate and 
m_ _ eſtates, truſts, and limitations before raiſed, and to declare or limit 
intention the ſame, or ſuch new uſes as ſhould ſeem moſt meet to him, and 
was to re- then and from thenceforth, the eſtates before limited and fo re- 
ſerve ſuch a voked, to ceaſe, Wc, . and that the ſaid A. may diſpoſe of the 
power, his . | 
lordſhip ſais Tame premiſes, and every part thereof, to ſuch other perſon and 
he would not uſes as he ſhall think fit; any thing, &c. to the contrary notwith. 
2 *. ſtanding. The firſt part of this proviſo, viz. to grant, ſell, or de- 
une, inſertedby interlineation. I A. by leaf 
mile,” appears in y n. In 1715, A. by leaſe and 
releaſe, reciting, that he was indebted as ſpecified in a ſchedule 
annexed, conveyed his eſtate to V. R. and . S. and their heirs, 
in truſt to pay the ſaid debts by the annual profits, or mortgage 
or ſale of the premiſes, and aſter payment thereof, to pay the 
overplus, if any, and reconvey ſuch parts of the premiſes as 
ſhould remain unſold, to the ſaid A., or to ſuch perſon and perſons, 
- and to ſuch uſes, Ws. as A. by any deed or writing, under his 
hand and ſeal, atteſted by two or more credible witneſſes, 
ſhould limit, &c. This 1cleaſe was atteſted by two witneſſes 
only, A. died without iſſue. Lord Chancellour, aſſiſted by Lord 
Chief Baron Reynolds and the Maſter of the Rolls, was of opi- 
nion, that A. intended to reſerve an abſolute power over this 
eltate, and either to revoke it by an expreſs revocation, or by 1 
conveyance to different uſes, which are the two kinds of revoca- 
tion, as 1s evident as well from the preamble which is interwoven 
with the conſideration of the deed, as from the proviſo: and in 
conſequence of that intention, it is reaſonable to ſuppoſe he 
meant to have a power to defeat it, without taking any notice of 
it, and if no power had been reſerved in the body of the deed, 
then would the preamble have given a general power. That a 
conveyance to different uſes would have been a revocation as ef- 
feCtual as an expreſs revocation, and that he thought any other 
conſtruction would be forced and unnatural. T hat if A. had 
ſtopped with the firſt words of the proviſo, viz. © to grant, ſell, or 
« demiſe,” he had reſerved an abſolute power. Then come the 
words, or by any deed or writing.“ Or is plainly a disjunQtive 
introductory of a different ſentence, and a different power, 
which is plain by the words immediately following, viz. © And 
« then the uſes ſo revoked and repealed,” which refer to the ex- 
preſs power of revocation That if the ſecond part of the clauſe, 
or by any deed or writing,” Sc. had been dropped, and it had 
been « or to repeal,” &c., it is plain they would be diſtin pow- 
ers: and his lordſhip aſked, Why thoſe words ſhould alter the 
caſe? that the circumſtance of three witneſſes is only applicable 
to the expreſs revocation; but it neither goes to the firſt power, 
nor to the general power of diſpoſing at the end of the clauſe, 
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z. tt And that the ſaid I. ſhall and may diſpoſe,” r., which is 


as much a diſtin power as can be, and is larger than the firſt; 
for by this he might give his eſtate (tail) by will. That the ex- 
preſs power of revocation could not by this conſtruction be 
thought nugatory, for within the firſt power he could not be re- 
inſtated in his former eſtate without a conveyance and reconvey- 
ance; nor could he have deviſed it. But, admitting it to be ſo, 
he thought general intention is not to be ſuperſeded, becauſe a 
ſubſequent part of the deed is ſurpluſage: and that the whole 
legal eſtate paſſed to the truſtees by the deed of 1715. Decreed 
12 fune 1730. | | 

hough a covenant or articles do not at law revoke a will, yet 2 P. Wms. 
if entered into for a valuable conſideration, amounting in equity _ rn 
toa (a) conveyance, _— muſt conſequently be an equitable re- (a) See S. p. 
vocation of a will, or of any writing in nature thereof. A wo. reſolved in 


: a , 5 . the caſe of 
man's marriage is alone (6) a revocation of her will. — 


Ryder and Sir Charles Wager. Thid. 3322. (6) See 4 Rep. 61. [But, if the huſband die in the life- 
time of the wife, then the will, it ſeems, will revive, and on her dea h afterwards take effect as if no 
marriage had intervened. Therefore, ſaith Serjeant Manwood in Brett v. Rigden, Plowd. 345. a. if a 
feme ſole make her will the firſt day of May and give land thereby, and afterwards, the tenth day of 
May, ſhe take huſband, who dies the z0th day of May, and afterwards the woman die the zoch day 
of May, the deviſe is good; for it does not take effect until her death, at which time ſhe was diſ- 
covert as ſhe was at the time of making the will. And it is obſervable, that the caſe of Fotſe v. Hem - 
bling, 4 Rep. 61. wherein it was adjudged, that the will of a feme ſole was evoked by matriage, does 
not ſeem to impeach the caſe bete put, for the reaſon given for that judgment is not only becauſe ſhe 
aferwards married, but alſo becauſe ſhe was covert baron at the time of her death. And it is to be 
noted, that it is only upon the authority of Forſe v. Hembling, that the Lord Chancellour King dehvers 
in ſo unqualified a manner the doctrine in the text, that a woman's matriage is alone 4 revocation of 


her will, | 


[By articles made in 1777, previouſly to the marriage of the Brydges v. 
Duke of Chandzis, the duke covenanted that he would, within fix CO of 
months after the marriage, cauſe various freehold and copyhold 2 Ver lens 
eltates to be well and effectually conveyed, fo that he might be 415. 
ſeiſed thereof, to the intent that, in caſe the ducheſs ſhould ſur- 
vive him, ſhe might become entitled to dower, and alſo that he 
would, within twelve months after the marriage and after ſuch 
conveyances, ſettle the ſaid eſtates, ſubject to the dower of the 
ducheſs, to the uſe of himſelf for life, remainder to truſtees to 
preſerve contingent remainders, remainder, after the deceaſe of 
the duke and ducheſs, to truſtees for a term of years, to raiſe 
portions for younger children, and ſubject thereto and to dower, 
to the uſe of the firſt and other ſons in tail male, with remainder 
to the right heirs of the duke. The duke alſo covenanted, that in 
caſe the dower ſhould not be equivalent to 2000 J. per annum, his 
heirs, executors, or adminiſtrators would make good the defict- 
ency, By his will, bearing date Jan. gth, 1780, the duke con- 
firmed the articles: and all the real eſtates, which he had by the 
articles agreed to ſettle, he deviſed, in cafe he ſhould die without 
[fue male, or in caſe of failure of iſſue male in his wile's lifetime, 
to his wife for life, remainder to his daughters as tenants in com- 
mon in tail, with other limitations. The duke afterward exe- 
cuted a fettlement, by which he diſpoſed of the fee, and which 
purported to be ju execution and performance of the articles; but 
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in truth contained many clauſes and modifications inconſiſtent 
both with the articles and will. Lord Chancellour Loughty. 
rough held, that as the ſettlement did not purſue the articles, it 
could not be referred to them, ſo as to form one inſtrument, and 
was therefore a revocation of the will. 

But where, by articles prior to marriage, the huſband bein 
ſeiſed in fee, covenanted to convey his eſtates to trultees, to the 
uſe of himſelf for life, remainder in truit to ſecure an annuity to 
his wife in bar of dower, remainder to truſtees for years to raiſe 
portions, remainder to the ſons and daughters ſucceſſively in tail, 
remainder to his own right heirs, and afterwards made his will, 
and deviſed the reverhon in fee in the event of his dying without 
iſſue; and ſubſequent to the will executed a ſettlement in pur. 
ſuance of the articles, by which he conveyed the eſtates to truſ. 
tees and their heirs, upon the truſts and to the uſes of the arti. 
cles: it was holden with great clearneſs, that the will was not 
revoked by this ſettlement; that the ſettlement was nothing 
more than a mere legal execution of the articles; nothing 
more than giving the legal eſtate in lieu of the equitable eſtate, 
of which the teſtator was ſeiſed at the time of making the will; 
that the teſtator deviſed nothing more than the reverſion in fee; 
that his acquiring the legal intereſt made no difference; and that 
the perſon, to whom the eſtate was conveyed, was a truſtee for 
the purpoſes of the will. 

By deed, in 1750, S. was made tenant for life, remainder to his 
ſon in tail, and, in 1751, the father and ſon joined in a bargain 
and ſale to W. and his heirs, to make him a tenant to the precipe 
in order to ſuſfer a common recovery, the uſes of which were de- 
clared to be to S. the father for life, remainder to the ſon in fee- 
ſimple. Trinity term began the 7th of Jure 1751. On the 8thof 
June the fon made a will, whereby he diſpoſed of all his real 
eſtate. In the ſame term a writ of entry was ſued out returnable 
Drinden. Trin., viz, 16th of June, and the recovery was com- 
pleted the ſame term. Soon afterwards the teſtator died. And a 
doubt ariſing as to the validity of the will, a caſe was ſent out of 
Chancery for the opinion of the court of King's Bench, and the 
queſtion was, Whether the lands in diſpute paſſed by this will 
made after the bargain and ſale, and after the beginning of the 
term, but before the return of the writ of entry? And the court 
of King's Beach certified that the will was valid. The ſounda— 
tion of which opinion ſeems to have been, that the court conli- 
dered the whole trauſaction as one conveyance, each part whereot 
muſt relate to the date of the bargain and ſale, which was the 
priacipal part, and which was perfected, made abſolute, and deli- 
vered from objections, by the ſubſequent ceremonies. 

So, in 1724, a copyhold eſtate was ſurrendered to the uſes of a 
marriage-fettlement, which left, in the ſurrenderor, the reverſion 
in fee, and a power to deviſe. the ſame by will; afterwards 2 
ſurrender was made by him to the uſe of his will, and a will made 
accordingly. Then, in 1751, the ſurrenderor was called upon 1 
the 
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the ſte ward to be admitted to ſome of the patticular eſtates created 8. ©. 


4 But:. 


by the original ſurrender in 1724, which was done. And the rack 


queſtion was, Whether this admittance operated as a revocation 
of the prior will? And the court held that it did not; becauſe 
the whole tranfaction might be conſidered as one and the ſame, 
and then the admittance in 1751 would relate to the furrender in 
1724, and be prior to the will. ] 

Tenant in tail, remainder to himſelf in fee, deviſes his lands 3 P. Wms.. 
to A., and then ſuffers a recovery to the uſe of himſelf in tee, and mw —_ 
dies without iſſue male; this is a revocation of the will. Turner. 

A., 234 Fane 1729, made his will, and executed two duplicates Vin. Abr. 
thercof before three witneſſes, and made B. and C. (ſince de- Ie 
ceaſed executors; and one of the duplicates was delivered to 2 Fe 
B. A. diced 2d Od. 1730, and about three weeks before his death Maſon: 
he made ſeveral alterations and oblitcrations with his own hand, 2 75 : 
in the duplicate remaining in his own cuſtody, making a new Ap A 37 
deviſe of his real eftate, and a new reſiduary legatee, and a new 
executor, entirely ſtriking out the names of the firſt deviſees, re- 
ſiduary legatce, and executors, and altered ſeveral of the former 
legacies, and inſerted or interlined new legacies; and ſoon after 
wrote another wilt with his own hand, agreeable in a great mea- 
ſure, but not altogether, to the will or duplicate ſo altered, with a 
concluſion in theſe words; “ In witneſs whereot I the faid teſta- 
« tor haye to each ſheet ſet my hand, and to the top, where the 
« ſheets ate fixed together, my hand and ſeal, and to the laſt 
« thereof my hand and ſeal, and to a duplicate of the fame 
« tenor and date, this day of 1730 
But there was no figning or fixing together, The teitator 
ſoon after began to write another will, word for word with the 
lait, ſo far as it goes, but went no farther than deviſing his lands, 
He lived fix days after, and was in good health, and might 
have finiſhed and executed both or either of the latter wills if he 
had thought fit, He never ſent or called upon . for the 
duplicate of the firſt will in his hands, though B. lived in town. 
After the death of the teitator, all the teſtamentary papers or 
ſchedules were found lying all in loofe and ſeparate papers upon 
a table in his cloſet, not ſigned or executed; and the duplicate 
of the firſt will was found on the ſame table, altered and obli- 
terated (ut ſupra), with his name and feal thereto whole and un- 
cancelled. Sentence was given in the Prerogative Court, for 
the duplicate of the firſt will in B.'s hands, and confirmed upon 
appeal to the delegates, viz. Lord Raymond, Ch. J., and Probyny 
J. Dr. Tindale, and Dr. Bramſton, (who were all the delegates pre- 
ſent,) after four days ſolemn hearing, and upon a commiſſion of 
review (granted by Lord Chancellour King, upon the petition of 
Hyde the executor named in the new will) was again affirmed by 
the opinion of all the delegates (except Dr. Pinfo/d), viz. of the 
Judges, Reynolds, C. B., Page, J., and Comynt, B., and two doc- 
tors of the civil law, chiefly on the reaſon. as the reporter ſays he 

heard, that the teſtator did not intend an inteſtacy, and by the al- 
B b 4 terationa 
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terations and obliterations in his own duplicate of his firſt will, 
he appeared only to deſign a new will, which as he never per. 
fected, the firſt ought to ſtand; and teſtator not calling for the 
duplicate of the firſt will in B.'s hands, ſtrengthens the preſumy. 


tion of his intent not abſolutely to deſtroy his firſt will, till he had 
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perfected another, which he never did. 

F. S. deviſed all his real and perſonal eſtate to truſtees A., B., 
and C., their heirs, executors, and adminiſtrators, in truſt to pay 
15 J. per ann. to the plaintiffs (his two ſiſters) for their lives, and 
after ſeveral legacies, the ſurplus in truſt for the diſſenting mi- 
niſters at Reading, &c. and gave 300 l. to each truſtee, and 200. 
per ann. to each, while they took care in executing the truſt. Af. 
terward by leaſe and releaſe of Tubſequent date to the will, the 
teſtator conveyed all his real eſtate unto and to the uſe of the ſaid 
A., B., and C., and their heirs, with a proviſo to be void on pay. 
ment of 10s. And by another deed of the ſame date, the teſta- 
tor gave all his perſonal eſtate to the ſaid A., B., and C., pro- 
viſo to be alſo void on payment of 10s, But 7. S. kept both the 
deeds in his own cuſtody, and ſoon after died; and the aid 
A., B., and C. obtained adminiſtration cum teftamento annexo as 
truſtees. The truſtees for ſome years paid the 15 J. per ann, 
a- piece to each of the teſtator's ſiſters ; but afterwards refuſed to 
continue the payment thereof, and aiſo refuſed to pay, any of the 
diſſenting miniſters ; but kept the rents, c. to their own uſe, 
The two fiſters (the heirs at law) and their huſbands, brought 
their bill againſt the ſurviving truſtee, inſiſting that the deed of 
conveyance of the real eſtate, and the deed of gift of the per- 
ſonal eſtate had revoked the will, and that there was a reſulting 
truſt for them, as heirs at law; or at leaſt that they (the ſiſters) 


were entitled to their 15 J. per ann. annuities. The defendant in- 


[This de- 
ciee was 
affirmed on 
a re-hearing 
before Lord 
Hardwicke, 
2Atk.148. ] 
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hited on the plaintiffs having forfeited their annuities by bring- 
ing their bil}, there being a clauſe in the will, that if they (the 
filters) diſputed the will, then they ſhould forfeit their annuities, 
Lord Chancellour Talbot decreed, that the annuities ſhould be 
paid to the two ſiſters, with the arrears and growing payments 
thereof; but the ſurplus was decreed to go to the diſſenting 
miniſters. . 

Sir n Mobrych by will, in Augit 1522, deviſed his eſtate to 
truſtees for the term of 200 years, for payment of all his debts, 
In December following he deviſed the fame to other truſtees for 
Zoo years, in truſt to pay ſome particular debts by ſpecialty men- 
tioned in the deed, and all incumbrances that affected the eſtate. 
In Tune 1723, he died; and the queſtion was, If the deed in De- 
cember was a total revocation of the 200 years term ? And at the 
Rolls both terms being held to be conſiſtent, the plaintiff now 
brought a bill of review; and Talbot, Lord Chancellour, was of opi- 
nion, that the deed in December was intended only as a collateral ſe· 
curity, for payment of the debts therein mentioned, and ſuch 
others as were a charge on the eſtate; and that Sir John did not 
tlepart from his former intentions of paying all his debts, but only 
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to give preference to thoſe corapriſed in the 300 years term, 
which by law were preferred to the ſimple contract debts ; and 
therefore he declared, that ſo much of the 200 years term ſhould 
be fold as would ſatisfy the purpoſes of the deed ; and afterwards 
the 200 years term ſhould commence. 
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It has been held, upon the principle that ne aual alteration is | 


made in the thing deviſed, that the —_ of truſtees, where 
the eſtate originally deviſed is only the truſt, will not amount to a 
revocation in law. Thus, where A. made his will, and deviſed 
that his feoffees in truſt ſhould make a leaſe to C. and D. for 
eighty years, at a certain rent payable to his executors ; and, 
being afterwards reſolved to change the feoffees in truſt, cauſed 
them, or ſome of them, to join with him in a feoffment of the 
deviſed hereditaments to new truſtees and their heirs, to the uſe 
of A. and others, until A. limited or ordered new uſes thereof, 
which he never did; it was held that the feoffment was, in equity, 
no revocation of the will. WES 

So, IV. by his will deviſed all his real eſtate in Bert/h:re to certain 
truſtces and their Heirs, to the uſe of his firſt and ſecond ſons, 
Ec. ſucceſſively in ſtrict ſettlement, with remainder to his own 
right heirs 3 and afterwards made a codicil to his will, by which, 
atter reciting that ſince the publication thereof he had contracted 
for the purchaſe of certain lands, he directed the truſtees and ex- 
ecutors in his will to pay the purchaſe-money out of the reſduum 
of his perſonal eſtate z and that, on payment thereof, the ſaid 
purchaſed lands ſhould be conveyed, ſettled, and limited to the 


ſame uſes and on the ſame truſts, as, by his will, he had limited 


and declared concerning his other eſtates. Afterwards the 
teſtator himſelf completed the purchaſe referred to in the codi- 
cil, and took a conveyance of the purchaſed eſtates to certain 
truſtees, therein named, in fee, in truſt for himſelf and his keirs, 
ſoon after which he died. And the queſtion was, Whether the 
conveyance of the new purchaſed lands to the truſtees, ſubſe- 
quent to the will and codicil, was not, as to thoſe lands, a revoca- 
tion? And it was decreed that this was no revocation ; for, be- 
fore the purchaſe completed the vendor was but a truſtee for the 
purchaſer, and the completion of the purchaſc was but taking the 
eſtate home. 

G. ſeiſed of manors and freehold lands in fee, by indenturę 
mortgaged the ſame in fee; afterwards G., on the marriage of 
his ſon, conveyed theſe eftates to truſtees, in truſt to ſecure an 
annuity to his fon and his intended wife for and during the joint 
lives of himſelf and his ſon, and ſubje&t thereto, to himſelf for 
life, remainder over, the ultimate remainder to himſelf in fee. 
Then G. made his will, by which he devifed the reverſion in fee 
of part of theſe lands to truſtees in fee upon certain truſts and to 
certain uſes not material to be tated, and deviſed the reverſion in 
tee of the other part to the ſame truſtees and their heirs, in truſt 
to fell and diſpoſe thereof, and, with the money ariſing from the 
fale, to pay and diſcharge all principal and intereſt due on any 
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mortgages or other incumbrances affecting theſe eſtates, and, 


from and after payment thereof, to apply the reſidue of ſuch pur- ſ 
chaſe-monies in paying and diſcharging the fortunes therein be. . 
fore given to his younger children. Then the mortgagee, in con- K 
ſideration of the mortgage-money paid in, conveyed the mort- | 
aged eſtates compriſed in the marriage- ſettlement to the truſtees b 
y leaſe and releaſe to the uſes and truſts therein limited, freed 0 
and diſcharged from all equity, terms, proviſoes, and conditions d 
of redemption. Afterwards, by leaſe and releaſe, reciting the la 
above facts, the ſame eſtates, compriſed in the marriage-lſettle. 
ment, were conveyed by the truſtees to a truſtee in truſt for G. P 
in fee. Then G. did without having done any other act to re- l 


roke or alter his will. And one queſtion was, Whether theſe 
inſtruments amounted in law to a revocation? And it was con— 


tended that they did; for, at the time of the will, the legal 15 
0 eſtate was in the mortgagee, and, after the will, was transferred - 

from her and conveyed to a truſtee ; and, though the equitable 

intereſt might have remained the ſame after the conveyance to jo 

the truſtee, yet, there having been an alteration of the legal eſtate 4 


after the will, that, it was ſaid, would operate as a revocation, 
Sed per curiam, unanimouſly, G. at the time of the deviſe, had 8 
merely the equitable fee in him, the mortgagee was his truſtee, 
Then, on payment of the mortgage-money, ſhe conveyed the 
legal eſtate in fee to the truſtee, which was merely transferring it 4 
from one truſtee to another ; and there has been no determina« 


| tion or caſe in which the change of a truſtee has been held to 3 
| revoke a will. Therefore the court thought the will was not re- " 
voked. ku 
Backwell v. Where one partner gave by his will to two of his partners one = 
Chile, _ ninth of one twelfth of the profits reſerved to him, over and above be 
Ambl. 260, . . | 
the ſhares reſerved to them by the articles of copartnerthip ; and os 
afterwards, on the expiration of the partnerſhip under thoſe arti- of 
| cles, renewed it with thoſe ſame partners, and gave them a greater in 
intereſt than they had under the former articles; Lord Har- ” 
| evicke held, that the renewal of the articles was not a revocation fn 
| of the will. ] 
17 
| 2. In what Caſes the Court will ſet aſide a Will for Fraud. , 
1 2P. wms. Jelyll Lord Commiſſioner took a difference between a vil 2 
f 270. James and a deed gained upon a weak man, and upon a miſrepre- 
#4 v. Greaves. : 6 . g to 
ſentation or fraud; for if a will be gained from ſuch by falſe 5 
miſrepreſentation, this is not a ſuſſicient reaſon to ſet it aſide ; 
|} in equity; as was determined in the Duke of Newcaſt/c's wil, Fe. 
x betwixt Lord Thanet and Lord Clare, and in the caſe of Bad- 
vil and Roberts : but, where a deed, which is not revocable ky 
as a will is, is ſo gained from ſuch a perſon, and without af 
any valuable conſideration, the ſame ought to be fet aſide in . 
equity. to 
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ſet aſide. pl. 7. Moneypenny v. Browne 


A will likewiſe concerning land may be good at law, as being 
well executed, and yet be ſet aſide in equity for fraud: As 
where — 

A. by will had deviſed his lands to I. his mother in fee; M. 1p. was 


was afterwards told by J. S. that this will would not be good, but 287, 28g. 


ought to be guarded, as he called it, and that he would make an- 1 1 


other will for A. which he would take care ſhould be ſufficiently 4. had de- 


guarded. J. S. afterward drew a will, by which A. gave the land viſed lands 


to M. for life only, remainder to J. S. in fee. Upon a bill to eſta- 2 


bliſh the firſt will, becauſe of the ill practices uſed in obtaining ward F. 8. 


the after-will, Lord Chancellour Cowper directed an iſſue in Mid- bad told A. 


dl:ſex, where the will was made, though the lands lay in Shropſhire, _— _ 


to try whether the will, by which the lands in fee were deviſed to was void for 


A. was the laſt will of A. want of ita 
being well 
guarded z and that he would make another will for A. that ſhould be effectually guarded, and accord- 
ingly kad made another will for A. whereby the eſtate had been deviſed to M. for life only. Remainder 
to J, . in fee, this would be a good will in law, if atteſted purſuant to the ſtatute of frauds, but would 
be ſet aſide in equity for the fraud; but as to the evidence of the teſtator's being non compos when he 
made this ſecond will, that is to be tried at law. Per Lord Chan. ibid. 283. A will, though good at 
law, may yet be ſet aſide in equity for fraud: as if A. ſhould agree to give B. bank bills to the amount 
of roco. in conſideration that B. would make his will, and thereby deviſe his land to A., and accord- 
ingly B. does make his will, and A. gives B. the bank bills, which prove to be forged ; this though a 
bod will at law, ſhall neverthelets be avoided in equity by A.'s heir for a fraud. Per Lord Chan. ibid. 
2 Vern, Rep. 699. See in 1 Chan. Rep. 12. 66. inſtances of a will of land being ſet aſide in equity for 


traud, 


[A bill was brought to ſet aſide a will for fraud, on ſuggeſtion Anon. 
that the teſtator was incapable of making it, by being perpetually 3 Ack. 17. 
in liquor, and particularly when he executed the will. And the 
defendant pleaded that the will was duly executed, and that it 
ought to prevail, till, upon an iſſue at law, it ſhould be found 
to be otherwiſe. Per curiam The plea mult be allowed; for you 
cannot in this court ſet aſide a will for fraud.) 

A bill was brought to be relieved againſt a will obtained by Vin. Abr. 
fraud and impoſition, upon this caſe. The plaintiff's ſon had — — 
made a will in Fanuary 1716, and thereby deviſed all his real 17. Branſby 
and perſonal eſtate to the plaintiff, his father, but falling ill ſoon ». Keridge, 
after, at a great diſtance from his father, of a conſumption, of 9 * 
which he died, defendant perſuaded him to make a new will, S. C. cited. 


tome ſhort time before his death, whereby he deviſed all his real _— 
and ; 


—  ———————————————————————————— 
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Parker ws and perſonal eſtate to defendant (being his kinſman) upon truſt o 


afterwards pay his debts and legacics; but ſays nothing of the refiduum ; but 


- 499 90 Wy there was a general clauſe of revoking all former wills, c. There 


3 Bro. P. C. Were ſeveral witneſſes to prove an impoſition and contrivance, and 
358, z ard falſe ſuggeſtion to induce the teſtator to make this new will, ſuf. 


2 ficient to ſatisfy the court that it was unfairly obtained, but the 


of bis decrees Will was regularly ſigned, ſealed, and publiſhed, according to the 
od : ke ſtatute of 29 Car. 2. and ſo a good will at law. Lord Ch. ]. 
e Parker, having taken time to conſider of it, decreed defend. 
Powys. ant to account for the perſonal eſtate, having juſt allowance, 
8 Vin. Abr- Wc, and to convey the real eſtate to plaintiff, ſubject to the pay. 
pe. Ab. ment of teſtator's debts, as a truſtee for the plaintiff, 


pag. 59 and 66. For Lord Hardwicke in Barnſley v. Powell, 1 Vea. 287. ſays, * It js certain'y now 
« ſettled by the Lords in Braniby v. Keridge, hat this court cannot ſet aſide a a of perſonal gate fir 
& fraud, nor will I infringe on cobat is /aid don there, and in Powys v. Andrews, and in the caſe of 
« Mr. Hawkins's will; and in Bennett v. Wada, Lord Hardwicke ſpeaks of the caſe of Andrews x, 
Powys in like terms. But, where a will was both of real and perſonal eſtate ; and as to the former it 
had been found by the jury to be forged, and the plaintiff's conſent to probate had been procured by 
fraud; Lord Hardwicke, upon the ground of this fraud, and not upon any ſuppoſition of a right to ex- 
amine the validity of the will in contradiction to the probate, relicved againſt the will, and ordered the 
defendants to conſent to a revocation of the probate, and intimated, that if this ſhould not be conſented 
to, he ſhould go further and make the executors truſtees. Barnſley v. Powell, abi ſupra. So too, in 
Shefheld v. Ducheſs of Buckingham, 1 Atk. 630. Lord Hardwicke granted an injun&tion to reſtrain 
the ducheſs from further controverting the will of her huſband, but he founded this injunction on an ad- 
miſſion of the will by the ducheſs in a former ſuit, in which it was agreed to be well proved ; and he 
admitted, that in an adverſary away the court of Charcery or a court of lazu could not determine on the wa- 
lidity of a probate. See Mr. Hargrave's learned argument on the ef: of ſentences of courts eccleſiaftical 
ir caſes of marriage. ] a 

2 P. Wms. A bill was likewiſe brought to ſet afide a will of a perſonal 
286. Ste- eſtate, and to ſtay the probate, upon a ſuggeſtion of its being ob- 
phenton V. tained by fraud; and the defendant demurred to the juriſdiction 
And per cur, of Chancery, whereupon an injunction was moved for, inſiſting 


8 that the demurrer confeſſed the fraud, and that fraud was cog- 
JurifdiQtion nizable in equity as well as in the ſpiritual court; but the injunc- 


of fraud re- tion was denicd, 

lating to a | 

will of perſonal eſtate, and can examine the parties by way of allegation touching the ſame, and if the 
will was read falſely to teſtatrix, then it was not her will. biz, 


3p. Was, Where a bill is brought to prove a will of lands, the ſanity of 
93. Harris the teſtator muſt be proved; but it is otherwiſe in caſe of a deed 


* ng of truſt to ſell for payment of debts, 

ſet aſide after forty years poſſeſſion under it, upon account of the inſanity of the deviſor, and although in 

prejudice of a purchaſer. Vin. Abr. tit. Deviſe (Z. 2), p. 169, Squire v. Perſhall. 

Vin. Abr. A will hath relation only to the teſtator's death, and not to the 

— =” making; for till his death he is maſter of his own will : and there- 

A 7. Burk fore the will of a papiſt in Jre/and was held to be avoided by 3 

v. Morgan. ſubſequent ſtatute made in that kingdom, which enacts, that the 
| lands of papiſts there ſhall not be deviſable, but deſcend in gavel 


3. Where Fraud in obtaining a Will is examinable. 


It has been ſaid, that wills (of perſonal eſtates only) though 
gained by fraud, if proved in the ſpiritual court, are not to be 
controverted in equity, Thus where— 


A, made 


RA ®% mk _-=a wwe ww Þh © «tk £@ a il ho th ._J<E& mo. A ot cud a a= 


Ot Tlills and Ceſtaments. 


A. made his will, and thereby gave the plaintiff the greateſt part 2 Vern, 8 4 


of his perſonal eſtate, to the value of 5000/7., as was proved in the 
caſe; but one B. his maid- ſervant had, in his ſickneſs, prevailed on 
him (as was alleged) to make another will, and to marry her 
a week before his defth, when he lay in his ſick bed, at fix of the 
clock at night, though it was really proved by two miniſters, that 
(he was, a year before, actually married to the defendant M. and 
was then his wife; and that MH. procured the licence for the mar- 
riage of A. to B. Aud this will being ſet up by M. executor to 
B., though it appeared there was as groſs practice as could be, in 
gaining the will, the teſtator being en compos, both at the time 
of making this will, and alſo at the time of his ſuppoſed marriage; 
and that in his health he knew that MH. and B. were married; and 


381 


9. Archer 
v. Moſle. 


that B. ſuppreſſed the firſt will: yet that will ſo ſet up, being 


proved in the Prerogative Court, and the matter in queſtion being 
purely relating to the perſonal eſtate, the Lord Chancellour was 
of opinion, that whilſt that probate ſtood, this matter was not 
examinable in Chancery; and though the fraud was fully proved, 
and was opened to him, he would not hear any proofs read, but 
diſmiſſed the bill. 

So, where an executor proved a will of a perſonal eſtate, where- 
in one of the legacies was forged ; it was decreed, that the exe- 
cutor had no remedy in equity; but ought to have proved the will, 
with a ſpecial reſervation as to that legacy, 

But though wills (of perſonal eltates only) gained by fraud, 
and proved in the ſpiritual court, are not to be controverted in 
equity, yet if the party claiming under ſuch will comes for any 
aid in equity he ſhall not have it. 

It has been determined likewiſe, that the courts of equity can 
hold plea concerning a legacy, and likewiſe concerning the deviſe 
of the reſduum, which is but a legacy: and they may in notorious 
caſes decree a legatee, who has obtained a legacy by fraud, to be 
a trultce for another: as if the drawer of the will ſhould inſert 
his own name inſtead of the name of a legatee. 

But it has been decreed in the Houſe of Lords, that a will of a 
real eſtate could not be ſet aſide in a court of equity for fraud or 
impoſition, but mult firſt be tried at law on deviſavit vel non, being 
matter proper for a jury to inquire into. 


[The caſes on © Election,“ for which the reader has been 
referred to this title, will be found in the Appendix under title 
* Election,” ] | | 


1 P. Wms. 
388. Plume 
v. Beal. 


2 Vern. 76. 
Nelſon Vs 


Oldfield. 


1 Str. 673. 


Marriot v. 
Marriot. 


1 Abr. Ker 
Ca. * 


Branſby v. 
Keridge, 
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KAPPEN IX. 


Abatement. 


(A) Foreign Plea “. 
(a) FOREIGN plea is when the defendant pleads ſuch plea 2 Lil. Pr, 


as carries the cauſe our of the court wherein it is laid, by ce 
ſhewing that the matter alleged is not as to its trial within the ju- 


: (4) Muſt be 
rudiction of that court. ing oſſed on 


parchment, and ſigned by counſel, 2 Lil. Reg. 374» 


As this plea is merely dilatory, and ouſts the court of its juriſ- Lit. Rep. 
diction, it was holden, even before the ſtatute of 4 & 5 Anne, 2 Style, 
c. 16, that it muſt be on oath, and (6) before imparlance ; and if „ 


Sand. 97. 
the defendant refuſe to make oath of the truth of his plea, the (5) Vent. 
plaintiff may ſign judgment as upon a nihil dicit. 180. 


If a defendant in a corporation court plead a foreign plea, which Hetl. 126. 

is collateral z as, in debt upon a bond, if he plead a releaſe made — * 
in a place out of the juriſdiction of the court, it need not be _—_ 
received without oath : but, if in covenant, or debt for money to 
be paid at another place, he plead payment accordingly, or cove- 
nants performed in the place limited, which was out of their ju- 
riſdiction, it ought to be received without oath. 
If there be a cauſe removed from Canterbury into B. R. by Ba- paſck. 26. 
2ag corpus, and the plaintiff declare here upon a demiſe in Lon- Car. 2. in 
dn of a houſe in Canterbury; if the defendant plead an entry and 1 
ouſter in Canterbury, fo that this cannot be tried here; this is not Mod. 118. 
ian plea, becauſe it ariſes naturally upon the caſe: ſo, if 8. C. 
r ariſe within two countics, and the plaintiff lay it in one, 


it is nÞt a foreign plea tor the defendant to plead any matter in the 
other. 


* 


eus in (e London if a (d) foreign plea be pleaded, it 7 4. 12. 
ſhall be ſent int\the Common Pleas to be tried; but otherwiſe it bong © 
in Wales 
ſtatute 34 & 35 H. 8. c. 36. (4) This is within the equity of the ſtatu e of 
w vide expounded 2 Inft. 324-5. which extends to real actions only wherein vou.her 
ff. to perſonal. 2 Leon. 37. Sand. 98. 


Ancient 


* The whole of the matter reſpecting Foreign Pleas is part of the original work, ard is th- only part 
of it which is to be found in the Appendix. It was omitted by accident when che ſheets under this wile 


d ſeat to the preſs, 
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5 Mod. 335. 


Stile, 225. 
Dudney v. 
Collyer. 


Abatement. 


Ancient demeſne, and all pleas of privilege, are pleas to the 
juriſdiction, but not foreign. c 

If a perſon be ſued in an inferior court on an obligation con. 
ditioned to pay money out of the juriſdiction of ſuch court, and 
the defendant plead payment according to the condition; this is 


not ſuch a foreign plea as need be on oath. 


Sid. 234. 
Collins Vs 
Sutton ; but 
wide Mod. 
$1. 


Vent. 180. 
St. Aubin V. 
Cox. 


{a) For this 
vide title 
Courts, 


letter (D). 


Carth. 402. 
3 Mod. 335 
3. 
Chumley v. 
Broom. 


So, if in covenant brought in London for payment of a certain 
ſum of money on the return of a ſhip, the defendant plead, that 
the ſhip returned to ſuch a place in Cornwall; and thereupon the 
plaintiff demur ; this plea is not good; for the matter being tran- 
ſitory, the defendant cannot oblige the plaintiff to change his action, 
but muſt plead to it in ſuch place as he has laid it; and had the 
matter been local, then it would have amounted to a foreign plea, 
which muſt have been put in on oath. 

But, where a prohibition was prayed for to the court of the 
Compter in Wood-ſtreet, London, to an action of debt there com- 


„ menced, for that the defendant had pleaded before any imparl. 


ance, that the cauſe of action did ariſe at a place out of their ju- 
riſdiction, and offered to have ſworn his plea, and they refuſed to 
accept this plea; upon this matter a prohibition was granted; 
for (a) inferior courts have not cognizance of tranſitory things 
which ariſe in places out of their juriſdiction : but then it is not 
ſufficient to ſurmiſe ſuch matter for a prohibition ; but a plea to 
that effect muſt be tendered in the inferior court, and that be- 
fore imparlance, and it muſt be on oath, and then, if refuſed, a 
prohibition ſhall be granted, or upon ſuch refufal a bill of excep- 
tion may be made, 

In debt brought in B. R. the plaintiff laid the vine in ſuch a 
place within the county palatine of Chefter, which county was 
alſo in the margin of the declaration : the defendant without im- 
parling pleaded by attorney, that he is, and at the time of the ac- 
tion brought was, reſident at the ſaid place within the ſaid coun- 


ty; and ſo prayed judgment, if the :ourt of B. R. ought to hold 


plea of this matter. The plaintiff taking this to be a foreign plea 


rejected it, as not being on oath, and ſigned judgment: but fer 


Mod. 146, 
8 pA. K Vs 
Wood. 


Holt, C. J. —A foreign plea is where the action is carried out of 
the county where it is laid, which in this caſe was not done; ſo 
that this is only a plea to the juriſdiction of the court, which 1 
never ſworn; ſo the judgment was ſet aſide. 

In debt brought in London, a prohibition was moved for, and 
ruled , upon ſuggeſtion, that the defendant had tendered for 
plea below, that the cauſe aroſe out of their juriſdiction, and of- 
fered to make oath of the truth of his plea; and it was ſhewn, 
that he tendered his plea after the court was up ; whereas it ſhould 
be in propria perſona, and in court; and though an affidavit was 
offered in B. R. of the truth of his plea z and one Turner's cal 


Was quoted, where a prohibition had been granted upon ſuch 


an ad t here above without oath of it below; yet per Powe! 
Gould, and Powrs, abſente Holt, the rule was diſcharged ; for in all 
pleas that ouſt a court of juriſdiction, whether inferior or ſuperiot, 


there muſt be oath in that very court of the truth of the plea. i 
3 


the 


on- 
and 
8 18 


tain 
that 
the 
Fans 
ion, 
the 
lea, 


the 
om- 
"art. 
Jus 
d to 
ted; 
ings 
Not 
2a to 

be⸗ 
ed, 2 


Cops 


ch 2 

was 
t im- 
e ac- 
oun- 


hold 


Append.] Abatement, 385 


If one be ſued in an inferior court for a matter out of the juriſ- 1b. Ws. 
dition, the defendant may either have a prohibition from one of 47. Pl. 135. 
the law courts of Weftminſter-hall; or, in regard this may hap- 

en in a vacation, when only the Chancery is open, he may move 
the court for a prohibition : but then it mult appear by oath made, 
that the fact aroſe out of the juriſdiction, and that the defendant 
tendered a foreign plea before imparlance, which was reiuſed, 
And if a prohibition has been granted out of Chancery improvide, 
and without theſe circumſtances attending it, the court will grant 
a ſuperſedeas. 

If it appear on the face of the declaration, that the matter 1s 74. 477- 
out of the juriſdiction of the court, then a prohibition will be 9 : 
granted without oath of having tendered the foreign plea. And prohibition 


in theſe caſes equity imitates (a) the common law. = - _ 
aitica 


court, as to more than appears on the face of the libel, there muſt be an affidavit of the truth of the 
ſoggeſtion. 2 Salk. 549. 


On a rule to ſhew cauſe why an attachment ſhould not be Hil. 12 G. 
granted againſt the mayor of Marlborough for refuſing to accept 3 
the defendant's plea in his court, it was holden that it was not Cull. 
ſuficient for a defendant in a court below to bring his plea into 
court, and offer to make oath of the truth of it, but that he muſt 
tender his plea with an affidavit annexed of the truth thereof, and 
that this muſt be done before a general imparlance, but he may 
pray a ſpecial imparlance, and then come at the next court and 
plead. It was alſo holden, that the proper way of proceeding was not 
by attachment, but that a prohibition ſhould be moved for. And 
ſo, in the principal cafe, the rule for an attachment was dif+ 
charged. 


(B) Of Abatement by reaſon of Coverture. 


J* the plaintiff take huſband after ſuing out the writ, and before _ v. 
declaration, the defendant cannot give the coverture in evidence *1— 


under the general iſſue, but muſt plead it in abatement. Rep. 265. 


(C) Dilatory Pleas, how reſtrained. 


JF a plea in abatement be pleaded after a general imparlance, Buddle v. 
: the plaintiff may either demur to it generally, or he may treat Wilſon, 

it as a nullity, and ſign judgment as for want of a plea. For 3 
luch a plea can only be received after a ſpecial imparlance, which Dougbty v. 


mult be ſtated on the record. 2 5 


If one of two part-· owners of a chattel ſue alone for a tort, and Sedgworth 
the defendant do not plead in abatement, the other part- owner . 
may afterwards ſue alone, and the defendant cannot plead the Rep. 279. 
Joint-ownerfhip in abatement to ſuch action. 

A declaration is only well filed from the time of notice, whe- Hutchinſon 


ther it be a declaration in chief or de bene eſe; and therefore the 7 


defendant has four days after notice in which to plead in abate- Rey. 298. 
ment. 


Vol. VII. C C 


— NT m — — ———— —— \ 


— — — 22 <a Sad ——— — 
: 
hey — — — — — 
2 £ 2 SY — 


is 2 
— 3 3 
. * 
11 
5 
. 
+9 1 
"i 
19 
4 * 
= 
z 13 
\ ow 
1 
BY 
io 
: 


Schinotti 

v. Bumſted, 
TermRep. 
646. 

Bake v. 
La von, 
Id. 222. 


Stone v. 
Cartwright, 


JJ. 411, 


Adam v. 


ö R ichard 8, 


2 H. Bl. 
573 · 


LY 


Abatement. Wits | 


(D) Of the Manner of pleading in Abatement. 


IF a plea in abatement profeſs to anſwer the whole declaration, 

and yet in truth anſwer only part of it, it will be bad. Thus, 
on a writ in debt for 1066 J., the plaintiff declared for 1000 /, 
borrowed by the defendant of the plaintiff, and in a ſecond count 
for 66/. for intereſt of money lent by the plaintiff to the defend. 
ant. The defendant pleaded in abatement of the writ, that “ + 
« ſaid ſum of money in the ſaid writ mentioned, and thereby ſuppoſed 
« 20 be borrowed of the plaintiff,” was borrowed by the defendant 
and others, and not by the defendant ſeparately, The plea waz 
demurred to, becauſe it anſwered only one of the cauſes of action, 


viz. that mentioned in the firſt count, and the court for that rea- 
ſon held it bad. 


Actions on the Caſe, 


——_ 


(A) Againſt whom ſuch Action lies, 


N aQtion on the caſe will lie againſt the commiſſioners of the 
A lottery for not adjudging a prize to the perſon entitled to 
receive it. 

It will lie againſt a perſon who receives or continues to employ 
the ſervant of another after notice, though he did not originally 
entice him away, 

An action cannot be maintained in this form, or indeed 1n any 
other, againſt a ſteward, manager, or agent, for damage done by 


the negligence of thoſe employed by him in the ſervice of his 


principal; but the remedy in ſuch caſe is againſt the principal 
or thoſe immediately employed. If indeed it ſhould appear in 
evidence, that the acts whence the damage aroſe were particularly 
ordercd by the agent, that would vary the caſe. 

Although on the ſale of a horſe there is an expreſs warranty by 
the ſeller, that the horſe is ſound, free from vice, &c. yet, if it is 
accompanied with an undertaking on the part of the ſeller to take 
the horſe again, and pay back the purchaie-money, if on trial he 
ſhall be found to have any of the defects mentioned in the wat- 
ranty, the buyer muſt return the horſe as ſoon as he diſcovers an 
of thoſe defects, elſe he cannot maintain an action upon the wats 


ranty. For the term trial in ſuch caſe means a reaſonable trial. 
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Atlidavit. 


(A) The taking and filing of Affidavits. 


N affidavit on a motion for leave to file a criminal inform- Rex v. Ro- 
A ation ought not to be entitled; and if it is, it cannot be binſon, cite 


in Rex v. 


read. But the aflidavits produced on ſhewing cauſe againſt the Cole, Term 


rule may or may not be entitled: and all affidavits made after the Rep. 642. 


1 FP : p Rex v. Har- 
rule is made abſolute mult be entitled. nſan, Id. ö. 


The courts of this country will take notice of affidavits ſworn 
beſore foreign judicatures, provided they are properly authenti- 
cated to them, Where the affidavit is taken before one of the 
judges 07 the ſuperior courts in Freland, an affidavit that the 
fznature is in his hand-writing has been admitted as a ſufficient Er parre 
authentication of it. But with reſpect to ordinary magiſtrates, it 3 
is ulual to require the atteſtation of a notary publick. In a late 275. 
calc, however (a), the court of King's Bench received an afhdavit, (a] Dalmer 
purporting to be {worn before the high bailiff and chief magiſtrate »; Barrd, 


7TermRep, 


oi the diltrict of Douglas in the Ve of Man, upon oath made here ; 51-26 
belore them, that the deponent believed the ſignature to be of the 
proper hand-writing of ſuch magiſtrate, 


Agreements, 


L 


(A) Of Agreements which are good in Law, and 
will be decreed in Specie in Equity. 


J the caſe of Lucas v. Commerford alluded to in the preceding (8) vel. 
part (5) of this work, Lord Thurlawe declared his opinion, that 5 
a (Jecrce for ſpecifick performance could not be made on a cove- urs 
nant to build, by reaſon of its uncertainty. But this poſition, 3 Vez. jun. 
it has been faid in a later caſe (c), admits this qualification: if the 184. 
tanſaction and agreement be in its nature defined, perhaps there 

would not be much difficulty to decree a ſpecifick performance: 
but, if it be looſe and undefined, and it be not expreſſed diſtinctly 
what the building is, ſo that the court can deſcribe it as a ſubject 


for the report of the maſter, the juriſdiction cannot apply. 


It is no objection to a ſpecifick performance of an agreement Williams v. 


lor a leaſe, that the party means to uſe the eſtate for another Sheng, 
Purpoſe than that which has been ſtipulated, and that he has en- 1 
ered into an agreement with a third perſon, which, if executed, 

Cc 2 will 
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Cooke V. 
Tombs, 
Anſtr. 420. 


Lea v. Bar- 
ber, Anſtr. 


425 n.8 P. 


Tawney v. 
Crowtner. 
3 Br. Ch. 
Rep. 161. 
318. 


Chater v. 
Becket, 
7 Term 
Rep. 201. 


Agreements, 


will not be a fulfilment of the prior contract, and occaſion a for. 
feiture, provided he offers to take it under the conditions agreed 
upon. 


(B) Of parol Agreements, or ſuch as may be (aid 
to be within the Statute of Frauds and Perjuries. 


72 2 bill for a ſpecifick performance of an agreement for the 
ſale of certain frechold premiſes and Rock in trade, prin. 
cipally conſiſting of ſtock and timber for ſhip-building, and ſome 
houſes, the defendant pleaded the ſtatute ot frauds, It appeared, 
that, pending the negociation, the defendant delivered to the 
plaintiff a particular of the premiſes and property to be ſold, and 
the terms or conditions of the ſale, all in his own hand-writing, 
and figned by him, when it was agreed, that the plaintiff ſhould 
have till a certain day to conſider of the purchaſe, as he objeQed 
to the price. It was afterwards agreed, that the purchaſe ſhould 
take place at a reduced price; and verbal inſtructions for a con- 
veyance were given by both parties together ro an attorney, to 
whom the defendant delivered the particular, as inſtructions for 
the deed, which was prepared, read over, and approved by the 
parties. The court of Exchequer held, that theſe circumſtances 
were not ſufficient to take the agreement out of the ſtatute : that 
the particular was not made out, as evidence of any agreement, 
but merely as a liſt or catalogue of the matters for ſale, to enable 
the purchaſer to form a proper eſtimate of their value: that it 
was delivered into the attorney's hands for the ſame purpoſe : and 
was ſigned merely to authenticate it as ſuch liſt: that it was de- 
livered in as the foundation of a fale at a higher price; and could 
be no evidence of the terms of the ſecond contract, or even of its 
exiſteuce; ſince with the price, the parcels alſo may have been 
varied: that the inſtructing an attorney to draw conveyances, and 
his doing ſo, is no part performance of a contract: to take the 
Caſe out of the ſtatute, there muſt be a part execution of the 
ſubſtance of the agreement itſelf that the agreement being void 
as to the land, mult be void alſv as to the perſonal property, 
which was to be ſold with it; it is one entire contract, and the 
whole muſt ſtand or fall together: that it could never be the in- 
tention of the parties, that the ſtock ſhould be ſold apart from 
the premiſes, as moſt of it was of little comparative value ſepa 
rately ; and the agreement being for one entire ſum, they could 
not ſever it. —As the bill, however, charged, that a correſpond- 
ence took place, from which, if produced, the agreement might 
be proved; the plea was ordered to ſtand for an anſwer, with 
liberty to except as to that particular. | 
A parol promiſe to pay the debt of another, and alſo to do 
ſomething elſe, is void in toto; for that part which relates to the 
debt of another is void within the ſtatute, and the contract being 
entire, the plaintiff cannot ſeparate it, and recover on part only. 
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Aliens. 


(A) Of pleading Alienage. 


LIEN enemy is pleadable in equity as well to a bill for dif- Daubigny v. 
A covery as to a bill for relief: and ſuch a plea ſtating that eee, 
ſhis nation was at war with the French government, and that the W 
plaintiffs were Frenchmen, aliens, and enemies of the king, was ad- 
judged to be good in point of form, though it was objected, 
that it ought to ſtate the plaintiffs to have been born out of the 
liegeance of the king, and within the liegeance of a ſtate at war 


with this country. . 


Amendment and Jeofail, 


(A) Of Amendments at Common Law. 


N penal actions the court will give leave to amend, notwith- Crofs ve 
ſtanding the time for bringing a new action has elapſed, pro- Nahe, 
vided there have been no wnneceſſary delay, and the amendment Rap of 


prayed for be not to introduce a new ſubſtantive cauſe of action. Maddock v. 
Hammett 
Term Rep, 55. Goff v. Popplewell, 2 Term Rep. 707. Steele v. Sowerby, 6 Term Rep. 171, 


After a party has once amended on a demurrer, the court will Kinder v. 


not give him leave to amend again on a ſecond demurrer, _— H. 


(B) What Defets may be amended or aided after 
Verdict. 


N an action on the ſtatute of uſury, a verdict was given for the Gardner v. 
plaintiff, and taken on one of the counts in the declaration, B 

the other counts being found for the defendant. It was moved 150. 5 

in arreſt of judgment, becauſe the chri//zan name of one of the Jacob's La 

perſons mentioned in that count (rightly named, in that count, be- 2 Be 

fore) was miſtaken in the iſſue roll, which had been carried in, 3 

whereby the count was rendered abſurd and bad. The court gave ment. 

leave to file a right bill, (the proceedings being by bill,) and af- 

terwards amended the iſſue roll by the bill. The 2%, privs roll 

Was Tight, — This was done as an amendment at common law. 
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Wilder v. 
Handy, 


2 Str. 111. 
Marſhall v. 


Rizgs, 1d. 


1162. Tom- 


linſon v. 


Blackſmith 7 


7 Term 
Rep. 130. 


Rex v. Hol- 
land, 4Term 


Rep. 457. 


Attorney- 

General v. 
Henderſon, 
Anſtr. 714. 


Freeland v. 
Johnſon, 


Anſtr. 276. 


Tennant v. 
Will more, 


14. 302, 


Harris v. 
Daubeny, 
J. 717. 


* 


Amendment and Jeofail, 


A declaration in treſpaſs running by recital + Whereas,” Ge. 
may be amended after verdict, provided the bill be filed right, 
the time of filing which, by the way, the court will not inquire 
into. So, where the damages have been laid by miſtake in an 
action upon contract at a ſmaller ſum than the amount of the 
ſeveral ſums mentioned in the body of the declaration, the court 
have given leave to amend the declaration by increaſing the da- 
mages, according to the truth of the cafe as found by the jury, 
In this caſe, however, the former verdict mult be ſet alide, and a 
new trial had to enable the defendant to make his defence to the 
demand ſo enlarged. 


(C) In what Caſes and at what Time Amendments 
may be made where the Crown is concerned, 


AN information filed by the Attorney-General againſt an f 
India delinquent, under the 24 & 26 G. 3. to which the de- 
fendant demurred, was amended in the King's Bench on the mo- 
tion of the Attorney-General. 
By the practice of the court of Exchequer, the Attorney- 


General may, at any time, amend a revenue information as of 
courle. i 


D) Of Amendments in Equity. 


O * a bill to ſet aſide an agreement and releaſe, ſtating cir- 

cumſtances of impoſition and equitable dureſs in obtaining 
them ; the defendant pleaded to the 'whole, the agreement and 
releaſe. 'There was no anſwer, nor was the fraud or dureſs de- 


nied in the plea. The court refuſed leave to amend, and over- 
ruled the plea. 


On a motion to amend an anſwer after replication put in, upon 
affidavit that the defendant was informed and believed he had a 
good defence, (viz. a modus, the bill being for an account of 
tythes,) and had not inſerted it in his avſwer, not being able, at 
the time of putting in his anſwer, to ſet forth the modus with 
proper preciſion ; it was objected, and ſo ruled by the court of 

xchequer, that the practice in that court is to give leave to put 
in a ſupplemental anſwer, not to amend the former, for the pur- 
poſe of keeping them diſtin : but that even that is allowed only 
where new matter ariſes, or a ſuſfcient reaſon is given for its not 
being inſerted in the firſt anſwer. The reaſon why the court in- 
fiſt upon a ſupplemental anſwer, and will not allow, the former 
anſwer to be amended, is to avoid the danger of perjury. 
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Annuity and Rent-Charge, 


(A) Of Life Annuities as affected by Stat. 17 G. 3. 


c. 26. 


ceſſary to enrol a memorial of the aſſignment; for in ſuch 


caſe the object of the ſtatute, which was the protection of the Bromley v. 
grantor, is fully complied with by the having enrolled a memorial Greathead, 


of all the original ſecurities. 


It is requiſite that not only every deed executed by the imme- 
diate grantor of the annuity ſhould be mentioned in the memo- 
rial, but that every other deed or aſſurance, though it be but a 
collateral ſecurity given by a third perſon, ſhould be equally ſet 
forth in the memorial : therefore, a bond entered into by ſureties 
for better ſecuring an annuity that had been previouſly granted, 
though the bond was made to bear even date with the deeds, was 
holden by the court neceſſary to be regiſtered, 

Every part of the contract which can affect the nature or value 


of the annuity ſhould be ſet forth in the memorial; as, where a 


ſpecial agreement and covenant was indorſed on the deed to en- 
able the grantor to redeem at a ſtated price, and this indorſement 
was not taken notice of in the memorial, the court upon that 
ground held that the deeds were void. And it 1s not merely be- 
cauſe the indorſement may be conſidered as a diſtinct and ſeparate 
inſtrument, that this is required; for if the power of redemption 
be contained in the body of the deed itſelf, it is equally neceſſary 
that it ſhould be mentioned in the memorial. 

The memorial muſt diſtinctly ſtate the names of the witneſſes 
to all the deeds : to ſtate that all the inſtruments were atteſted by 
A. B. of, Sc., C. D. of, &c., or one of them, is not ſufficient. 

In one caſe it was ſaid by the court of King's Bench, that the 
legiſlature did not mean to require the parties to mention in the 
memorial all the truſts that were a lien on the eſtate independently 
on the annuity, but only thoſe truſts which were created in conſe- 
quence of the annuity being granted. However, in a ſubſequent 
cale (a), it has been holden, by that ſame court, that if a deed, by 
which an annuity is granted or ſecured, contain other truſts, than 
thoſe which affect the annuity, they, as well as thoſe which do 
affect the annuity, muſt be ſet forth in the memorial, elſe the deed 
will be a nullity. 

The memorial ſtated, that the conſideration-· money (700 J.) was 
paid by a promiſſory note drawn by Hamerſley, and payable at 
Homerſley, Merland, and Co.'s, and which ſaid ſum fo ſecured has been 

b c 4 | 


34 G. 3. Hunt on Annuities, 188. 


iet 


B. R. Hil. 


Roſher v. | 
Hurdis, 
5 Term 
Rep. 678. 


Sawyer v. 
Bunce, 
Hunt on 
Annuit. 74. 
Steadman v. 
Purchaſe, 

6 Term 
Rep. 737» 
Harris vs 
Stapleton, 

7 Term 
Rep. 205. 


Hart v. 
Lovelace, 

6 Term 
Rep 471. 
Toldervy v. 
Allan, 

5 Term 
Rep. 480. 
(a) Denn . 
Dolmer, II. 
641. Vid. 
Plowd. on 
Uſury, &c, 
369, &. 


Berry v. 
Bentley, 
6 Term 


Rep. 690. 
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392 | Annuity and Rent⸗Charge. 


=—_ ſince paid. It was objected, that the memorial did not ſet forth 


on Annuit. when the note was payable, whether immediately or at a diſtant 

377. day; for, if at a diſtant day, it was not worth 700 f. by reaſon of 
the diſcount In anſwer to this it was ſtated in an affidavit, that 
it was a banker's check payable immediately. But the court ſaid, 
that the memorial ſhould contain every thing neceſſary to ſhey, 
that the tranſaction was fair, and that the conſideration- mone 
had been paid: and they thought, that this caſe was decided by 
that of Rumball v. Murray. 

3 8 Where the memorial ſet forth as the conſideration of granting 
Term the annuity the payment of 180 J. by the grantee to the grantor, 
p. 598, whereas in fact he only paid him 130/., and retained, with 

the grantor's conſent, 500. as a debt due from the grantor to a 
perſon, who was the attorney of both parties in the tranſaCtion ; 
it was declared defective from not ſpecitically ſtating this retention 
of the 50 J. as one of the terms of the contract, and making a 
part of the conſideration. | 

— _ Annuity deeds will not be ſet aſide on account of mere clerical 

rad, Tom Miſtakes in the memorial: as, where the chriſtian name of the 

Rep. 545. Witneſs to one of the deeds is omitted; or, if in ſtating the aſſign- 

ment of a term of 61 years, it ſet forth a term of 62 years; or, if 

after reciting the true conſideration, viz. 280 J., it ſtate after. 
wards, „which ſum of 250/. was paid” or if it omit to ſtate 
the nominal conſideration tor the deed, or, that the annuity was 
payable for the portion of time from the laſt quarter-day to the 
death of the annuitant. 

Hammond An annuity granted by A. to B. which was duly regiſtered, 

ot an was redeemed by virtue of a clauſe of redemption in the deeds, 
ep. 635, "When the deeds were delivered up to the grantor uncancelled, and 

he and the attorney for the grantee agreed, that if at any ſuture 
time he, the grantor, ſhould wiſh to borrow money on the ſame 
terms, thoſe deeds ſhould be given as a ſecurity. On a ſubſe- 
quent application by the grantor, the attorney advanced the ſame 
money on having the ſame deeds delivered to him. But this re- 
grant of the annuity not being regiſtered, the court ſet afide the 
annuity, and ordered the deeds to be cancelled. 

Dalmer v, If the conſideration-money be paid by an agent on behalf of the 

24 naar principal, it muſt be fo ſtated in the deed; if it be ſtated to be 

Rep. 248, _ oy the principal, the deed is void within the third ſection ot 

the act. 

Drawfurd v. A fine levied of a rent-charge aſſigned by way of annuity 
* will not give the court of Common Pleas juriſdiction to ſet aſide 
458. - . x , a 
Vide Plowg, the annuity on account of a defective memorial, if there be nei- 
on Annuit, ther a judgment, nor a warrant of attorney to enter up a judg- 


425, &c. . 
and Garroog ment in that court. 


v. Saunders, 6 Term Rep. 404. as to the power of the courts to interfere merely on the three firſt ſet · 
tions of the act. 


Hart v. Where the validity of an annuity under this act has been once 
Lovelace, before a court of competent juriſdiction, and there decided, 1 
& 


of 


Append. Annuity and Rent-Charge, 303 | 


ther court will not entertain an application as to the validity of 6 Term 
the ſame annuity upon the ſame grounds. Rep 471. 

Where an annuity was granted in conſideration of the grantee Hutton v. 
reſigning his ſituation, as maſter of an academy, in favour of the * 

antor, it was holden not neceſſary to regiſter it, though at the Reg. 639. 
time of the grant the grantee agreed to aſſign over to the grantor 
bis houſehold furniture, &c., at an appraiſed value, and if it 
ſhould not be convenient to the grantor to raiſe money to pay for 
them, to lend him a ſum of money, to be repaid with intereſt : 
for the annuity was not granted in conſideration of money paid 
to the grantor, but of reſigning the grantee's ſituation in favour 
of the grantor; and the loan of money, which was to be in the 
option of the grantor afterwards, was no part of the conſideration 
of the annuity. 

A., who was tenant for life, remainder to truſtees to preſerve Halſey v. 
contingent remainders, remainder to his firſt and other ſons in tail —_ 
remainder to himſelf in fee, ſuffered a recovery together with B. 8 
his only ſon, and declared the uſes to ſuch perſon and for ſuch 
eſtate, Sc. as they ſhould jointly appoint : they jointly granted an 
annuity, and appointed and-granted the lands to C. for a term of 
years in truſt for the grantee. It was adjudged, that this caſe 
came within the exception of the act. 

Where A., who was entitled for life to the dividends in certain Hudſon v. 
ſtock ſtanding in the names of truſtees, granted an annuity pay- — 
able out of the dividends, and empowered thoſe truſtees to pay Rep 596. 
the grantee, it was holden, that this aunuity was not within the 
exception of the act, and mult be regiſtered; for the eighth 
ſection, which excepts annuities ſecured by the transfer of ſtock, 
only extends to thoſe caſes where an actual transfer of the ſtock is 
made for the purpoſe of ſecuring the annuity. 


Arbitrament and Award, 


(A) The Submiſſion. 


HERE is no authority given to the court by the ſtat. 9 & 10 Anſell v. 
. 3.c.15. to make a parol ſubmiſſion to an award a rule 4 
of court, Rep. 1. 


(B) The Award itſelf, 


AN award that the defendant ſhould pay to the plaintiff fuch a Pedley v. | 


tum of money unleſs within twenty-one days (which, in fact, 8 
Was after the time limited for making th d) the defendant Reg. 7. 
after the time limited for making the award) the defendant Re, 73. 
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394 Arbitrament and Award. 


ſhould exonerate himſelf by affidavit from certain payments and 
receipts, in which caſe he was only to pay a certain other leſs 
ſum, was holden to be illegal and void, becauſe uncertain and 
inconcluſive. 3 


(C) Of compelling Performance of an Award. 


Hutchiſon ALL matters in difference in law and equity being referred to 
N arbitration, and made a rule of the court of King's Bench, 
n the award directed, that all ſuits between the parties ſhould be 
diſcontinued ; and thereupon the defendant in equity moved that 
the bill might be diſmiſſed. But the motion was refuſed ; for the 
court ſaid, they could not act upon the award: if the plaintiff 
proceeded in his bill, the way was to move for an attachment in 
the court of which the ſubmiſſion to arbitration is made a rule: 
ſo, if he refuſed to diſmiſs his bill, if that were the meaning of 

the award, | | 


(D) Of the Pleadings in Awards. 


Pope v- II has been ruled in the court of Exchequer, that to a bill im- 
Biſh, ant. I peaching an award, it is proper to plead the award itſelf naked- 
59. Edmun- : 1 of 1 : . : 

Jon v. Hart- ly: that the denial of the circumſtances which are alleged to im- 
ley, 14. 97. peach it ſhould be only in the anſwer. This practice, however, 
* ſeems to prevail only (a) in that court, And even in that court, 
fore Sir I. a plea of the award alone, unaccompanied with any anſwer, where 
Kenyon, at the bill charged that the award had been obtained by a miſrepre- 


—— ſentation of facts, has been over- ruled (5), 


1786, cited Anſtr. gg, (5) Gartſide v. Gartſide, Anſtr. 735. 


(E) In what Caſes, when, and in what Manner 
Awards may be relieved againſt. 


Pedley v. T ſeems now to be ſettled, that the ſound conſtruction of the 
Goddard, act of 9g H 10 V. 3. c. 15. is, that if a motion be made to let 


Sr aſide an award for extrinſick matter, it muſt be made within the 


Holland v. time limited by the act, that is, before the end of the next term: 
Brooks, but that an application for an attachment for not performing an 


. award may be reſiſted at any time for defects appearing on the fact 


of the award itſelf. 
Preſton v. If an award be made on an improper ſtamp, and no appliea- 
9 tion be made to enforce it, the court will not ſet it aſide. 
Rep. 93. d 


/ 1 


Aſſumplit, 


(A) In what Caſes an Aſumpſit is the proper Form 
of Action, 


HERE a perſon, ſuppoſing himſelf to be the legal re- Cripps v. 
preſentative of leſſee for years, ſold the term, and deliver- Reade, 
ed the leaſe to the vendee, but without any aſſignment or formal . 
conveyance, ſaying only, that the premiſes were his, and that if 
any thing happened, he would ſee the vendee righted; and the 
vendee was afterwards ouſted upon an ejectment brought by the 
rightful adminiſtrator of the leſſee; it was holden, that as the 
whole paſſed by parol, and proceeded on a miſapprehenſion of 
both parties that the vendor was the legal repreſentative of the 
leflee, the vendee might recover back from him the money he had 
paid in an action for money had and received. | 
Where money has been paid under the compulſion of legal pro- Marriott v. 
ceſs, it cannot be recovered back in an action for money had and OY 
received, though it be afterwards diſcovered not to have been Rep, 269. 
due, 


(B) What is a ſufficient Conſideration to create an 


Aſjumpſit. f 


AN accord executory is no conſideration for a promiſe ; for Lynn v. 
as it would be no bar, it pleaded, ſo no remedy can lie —_ 


for it. I. 217. 
A breach of truſt, it ſeems, may be the ground of an aſ- Smith v. 
ſumpſit. Johnſon, 


5 Term Rep. 602, Sed vide Ex parte Aſpey, 3 Br. Ch. Rep. 265. 


The mere relation of landlord and tenant is a ſufficient conſi- Powley v. 


Jeration for the tenant's promiſe to manage a farm in a huſband- * 
like manner. ; Rep. 373. 


(C) Where the Promiſe ſhall be void, the Conſider- 


ation being againſt Law. 


WHERE the vendor of goods abroad packed them up by or- Waymell v 
der of the buyer in a particular manner for ſmuggling them 1 

into this country, and knew at the time that they were to be ſmug- | Fraps 
gled, he was not allowed to recover the value of them againſt the ; 
buyer, although he was not concerned in the riſk of importing 

the goods into this country, And the court diſtinguiſhed this 


11 caſe 


Booth v. 
Hodgſon, 

6 Term 
Rep. 405» 
Mitchel! v. 
Cockburne, 
2 H. Bl. 379. 


6 Term 
Rep. 70. 


Seddon v. 
Tutop, 
6 Term 
| Rep. 608. 


Reeve v. 
Farmer, 
4 Term 


Rep. 146-7. 
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Alſumpllt. 


caſe from that of Holman v. Johnſon, Coup. 341! for there, the 
ſeller did not aſſiſt the buyer in the ſmuggling ; he merely ſold 
the goods in the common courſe of trade. But here the ſeller 
not only knew the uſe intended to be made of the goods, but 
actually aſſiſted in the act of ſmuggling by packing the goods up 
in a manner the moſt convenient for that purpoſe. And if he 
undertook to deliver the goods in that manner, knowing the ue 
intended to be made of them, he was offending againſt the lays 
of this country in the very contract itſelf. 

A contract which ariſes wholly and immediately out of an illegal 
tranſaction, is no foundation for an action: as where A., B., and C. 
became partners in inſuring ſhips, contrary to the ſtatute of 6G. 1, 
c. 18. $12. (vide vol. iv.) and it was agreed, that the policies ſhould 
be under-written in the name of A. only, and ſeveral policies were 


ſo effected, and the premiums received by C. and D. as brokers ; it | 


was holden, that A. could not maintain an action to recover theſe 

premiums from C. and D. 

It ſeems, that a ſpeculative intereſt may afford a ground for an 
aſſumpſit; for even gambling in the funds was not conſidered to 
be illegal till the Hat.) G. 2. c. 8. before which ſeveral contraQt; 
on ſtock- jobbing tranſactions were enforced in courts of juſtice. 


(D) What may be pleaded as a good Diſcharge and 
Performance of the Promile. 


'T HE plaintiff in a former action declared on a promiſſory note, 
and for goods ſold ; but upon executing a writ of inquiry 
after judgment by default, he gave no evidence upon the coun! 


for goods ſold, and took his damages for the amount of the pro- 


miſſory note only. It was therefore ruled, that the judgment in 
that action was no bar to his recovery in a ſubſequent action for 
the goods fold : for the recovery in the former action was only 
prima facie evidence that the demand had been inquired into; i 
was not concluſive. 

So, it hath been holden, that an award made on a reference of 
all matters in difference between the parties, is no bar to any cauſe 
of action which the plaintiff had againſt the defendant at the 
time of the reference, if the plaintiff can prove that the ſubjec- 
matter of the action was not inquired into before the arbi- 
trator. 


note, 
quiry 
coun! 


pto- 
2nt m 
n for 
only 
o; 1 


(ce of 
cauſe 
t the 
bjeQ- 
arbi- 


I 399 J 


Attachment. 


(A) In what Caſes an Attachment is to be 
granted, 


HE court of King's Bench cannot grant an attachment Walker v. 


againſt a peer of the realm for not paying a fum of mone 
awarded, even though the defendant conſent on condition that the 
attachment ſhall lie in the office a certain time. 

Although a plaintiff diſcontinue under the common rule on 
payment of colts, yet he is not liable to an attachment for non- 

ayment. 

If an attorney required to anſwer the matters of an affidavit, 
{wear in his exculpation to an incredible (tory, the court will grant 
an attachment againſt him, though he poſitively deny the mal 
practices imputed to him. 


Attorney. 


(A) Of an Attorney's Fees and Diſburſements, and 
the Remedy for the Recovery of them. 


2 any part of an attorney's bill be for buſineſs done in the court, 
the bill muſt be delivered a month before the action is 
brought, otherwiſe the plaintiff cannot recover. And charges 
« for drawing and engroſſing an affidavit of debt in order to hold 
« a party to bail; paid for ſwearing,” &c. have been confidered as 
buſineſs done in court. 

To maintain an action by one attorney againſt another, for 
buſineſs done by the plaintiff for the defendant, before the defend- 
ant became an attorney, it is not neceſſary for the plaintiff to leave 
his bill ſigned with the defendant, purſuant to the directions of the 
ſtat. 2 G. 2. c. 23. $23. for the ſtat. 12 G. 2. c. 13, applies to the 
caſe of both parties being attornies when the action is brought. 
An attorney's bill had been referred to the prothonotary by a 
Judge's order, and on the taxation more than one-ſixth part was 
taken off. But the deduction was occaſioned, not by any over- 
charges of particular items, but by the whole of the expences of 
defending two actions for one B. being diſallowed ; which 
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Attornep. 

it was ſtated the defendant had undertaken to pay to the 
plaintiff, but which the prothonotary, and afterwards the court, 
upon reading the affidavits, thought he had not undertaken to pay. 
On motion that the attorney might pay the coſts of the taxation, 
the court held, that the ſtatute of G. 2. was applicable only where 
an attorney made exorbitant charges on his client, in the particu- 
lars of his bill, and the foundation of the demand was not de. 
nied, but only the amount of it: that in the preſent caſe, 
the plaintiff's charges for defending B. were not objectionable, 
provided he could have proved that the defendant was liable to 
pay them, and the other ztems of the bill were not reduced one- 
ſixth. a 

A ſolicitor delivered in a bill of coſts including an item, which, 
though fairly due, could not be allowed on taxation. He deliver. 
ed a ſecond bill without that em. On referring this bill for tax- 
ation leſs than a fixth part was taken off. The court would not 
give colts on either fide. 

Leave was granted by the court of Exchequer to ſet off coſts 
in a ſuit in the Common Pleas, for which the plaintiff in the Ex- 
chequer (though not himſelf the party in the ſuit) had retained 
the defendant as the attorney, againſt the judgment in the Ex- 
chequer. | 

Where ſeveral bills of colts have been delivered in, ſettled, and 

ad, in the courſe of a long cauſe, and a receipt in full given, a 
chent ſhall not be permitted at the end of the cauſe to refer them 
for taxation. 

It ſhould ſeem from the current of authorities in the court of 
King's Bench, that the equitable right of ſetting off in one 
action the ſum recovered in another, is always ſubject to the at- 
torney's lien for his bill. And the ſame opinion ſeems to prevail 
in the Exchequer. However the contrary hath been ruled both 
in the court of Chancery (a) and in the court of Common Pleas. 
For (6) where A. had obtained a verdict againſt B. for a ſmall 
ſum, and B. had previouſly recovered judgment againſt 4. 
for a larger ſum, and had taken him in execution, the court of 
Common Pleas permitted the ſum recovered by 4., and the coſts 
to be deducted from the amount of B.'s judgment, and ſatisfaction 
to be entered for fo much, notwithitanding A. was inſolvent, and 
had no means of paying his attorney's bill, but by the ſum for 
which he obtained the verdict. 


(5) Vaughan v. Davies, 2 H. Bl. 440. 


If the defendant's attorney pay to the plaintiff the debt and 
colts recovered, after notice from the plaintiff's attorney not to do 
ſo till his bill has been firſt ſatisfied, the former is liable to pay to 
the latter the amount of his lien on ſuch debt and coſts of the 
ſuit. 

Where a ſolicitor has been guilty of great delay in bringing in 


Anttr, 539- his bills, the court will not give him the coſts of taxation, although 
leſs than one- ſixth is taken off. 
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(B) Of the Privileges which an Attorney hath. 


A® attorney cannot ſue an attorney by attachment of privi- Barber v. 
lege, and hold him to bail: if he do, the defendant may plead — 
his privilege in abatement, or the court will ſtay the proceedings We” * 
without coſts. 

A bill may be filed againſt an attorney in the vacation, and in Waghorne 
ſuch caſe the day of filing it may be inſerted in the memoran- — 
dum. 173. Dodſworth v. Bowen, 1d. Gs 


An attorney (defendant) is entitled to only four days notice to Mann v. 


plead, though he reſide more than twenty miles from London. 14 36g. 
The privilege does not neceſſarily attach upon a perſon's inveſt- Brooke v. 


ing himſelf with the character of attorney, but he muſt be a practiſ- 3 
ing attorney. The rule of court in 1654 confines the privilege to 3 
attornies who have practiſed within a year. In order to preſerve 

the privilege the party therefore muſt continue to act as ſuch 

for the very foundation of it is a preſumption that an attorney 

is already in court attending his duty, and therefore the iſſuing of 

proceſs merely to bring him there is nugatory. That reaſon con- 

ſequently does not apply to an attorney who is not practiſing at 

the time. | 

An attorney is not liable to be aſſeſſed in the poor rates in re- Rex v. 


ſpect of the profits of his profeſſion, 712 


(C) Of Offences and Miſbehaviour for which he 1s 
| puniſhable. 


] HI. fat. 25 G. 3. c. 80. which impoſes a penalty upon attor- Co v. 
nies proſecuting or defending without a certificate a ſuit in Kaye, 

@'y court Holding pleas, where the debt or damage ſhall amaunt to forty 3 ermRep. 

ſhillings or more, does not extend to the ſheriff's court, though an 7 

attorney proſecute a ſuit there by virtue of a writ of juſticies for 

more than forty ſhillings, 
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Bail in Civil Cauſes, 


(A) In what Caſes ſpecial or common Bail is 


required, 
N N affidavit to hold to bail for ſtipulated damages for not per. 
6 TermRep 4 forming an agreement muſt ſtate a breach of the agree. 
12 . 
Marga v. An affidavit to hold to bail, “that the defendant was indebted 
Fe Ne. tothe plaintiff in 1000/, under an agreement in writing, where- 
217. * « by the defendant undertook to pay the plaintiff the balance of 
« accounts, c. which balance is ſtill due; and unpaid,” without 
ſtating that the balance was 1000 /., was holden to be defective: 
for a defendant cannot be holden to bail for a penalty, but only for 
the ſum ſecured by the penalty. 
Spalding v. lf the declaration vary from the aſhdavit to hold to bail, the de- 
1 "I fendant is entitled to be diſcharged on a common appearance. 
36 3. Dela But, if the plaintiff afterwards obtain judgment in that action, he 
ous is not thereby precluded from holding the defendant to bail in an 
Ne $1278, action upon the judgment. 
Dean and Two cauſes of action ſhall in no inſtance be included in one afh- 
Chapter of davit to hold to bail: therefore, where an affidavit ſtated two 
Seel, ſums of be due from the defend laintiff 
Seagell, ums of money to be due from the defendant to two plaintiffs, 
6TermRep. the court ſet aſide the proceedings, though only one writ was ſued 
688. out upon it. | 
— v. Bail to the ſheriff cannot be holden to bail, 
6 Term Rep. 336. a - 
Houſin v. Although it be generally true that a defendant cannot be holden 
Barron, to bail twice for the ſame cauſe; yet if he be diſcharged out of 
9 Rep. cuſtody the firſt time for ſome act for which the plaintiff is not 
anſwerable; as, for inſtance, an alteration in the warrant to 
arreſt by the ſheriff's officer without the plaintiff's knowledge, the 
defendant may in ſuch cafe be again holden to bail for the ſame 
cauſe of aCtion. | 
Lumley v. The Eugliſb notice to appear muſt be added to all common 
— proceſs, where the defendant ig not holden to bail, whether the 
B. K. Cauſe of action do or do not amount to ten pounds, 
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Append.] 


(B) Where Bail ſhall be ſaid to be put in re- 
gularly. 


Of the four days allowed in the court of Common Pleas to 
perfect bail after an exception, the firſt is reckoned inclu- 
fively and the laſt excluſively. 


bail. 
A clerk to an attorney, though mn articled, cannot be bail to the 
action. 


Bail are not put in regularly, unleſs the name of the proper 
county be inſerted in the bail-piece. 


(C) Of the Proceedings againſt the Bail, and what 


And in that court, where a vrit 
is returnable on the firſt return of a term in a country cauſe, the 
defendant has eight days after the guarto die poſt to put in 


40 


2 H. Bl. 35. 
1d. 276. * 


Corniſh v. 
Roſs, 

2 H. Bl. 350 
Smith v. 


Miller, 7 Term Rep. 96. 


Matters they may plead in their Diſcharge. 


JF the principal die after the return of the capias ad /atisfacien- 
dum and before it is filed, the bail are fixed, and the court 
will not {tay the filing of the return in their favour. 

If a defendant (an alien) be ſent out of the kingdom under the 
alien bill, 33 G. 3. c. 4. the court will permit the bail to enter an 
exoneretur on the bail-piece, unleſs they are indemniſied, or have 
money in their hands belonging to the defendant ſufficient to an- 
{wer the plaintiff's demand. But if the bail will defend the 
action, they are not entitled to have an exoreretur entered upon 
giving up the money depoſited with them, without paying the 
colts like wiſe. 

Where the defendant is under ſentence of tranſportation, the 
court will permit an exoneretur to be entered on the bail-piece. 
An application for a habeas corpus to bring up a defendant under 
ſentence of tranſportation, who was on board a ſhip in the river 
Thames juſt ready to ſail, in order that he might be ſurrendered 
in diſcharge of his bail, has indeed been rejected; but that was 
merely on account of the inconvenience of bringing up the de- 
fendant at that period. And where a defendant was confined 
under a charge of felony, the court felt no difficulty in granting 
a habeas corpus to bring him up for this purpoſe, though it was 
urged that the bail were indemnified. But the bail are not at 
liberty to make ſuch an application till they have juſtified, 


Vox. VII. D d 


Nawlinſon 
v. Gunſton, 
6Term Rep. 
234. 
Merrick v. 
Vaucher, 
Term Reps 
50. Coles v. 
e Haypes, 
4d. 52. 246. 


Wood v. 
Mitchell, 
6 Term 
Rep. 247. 
Fowler v. 
Dunn, 

4 Bur. 


2034 


Sharp v. 
Sheriff, 
7 Lerm 
Rep. 226. 


Bail in Civil Cauſes, 


(D) Within what Time the Bail muſt render the 
| Principal. 


214.Raym. IN the King's Bench, if an action be brought on the recogni- 


72TH» Imp. 
Pr. K. B. 
448. 

2 H Bl. 
117. 593. 
Fither v. 


Branſcombe, turn, then four days in the following term. 


zance, whether the recognizance be taken in that court or 
in the Common Pleas, the bail have eight entire days in full term, 
next after the return of the writ, in which they may render the prin- 
cipal, and if there be but four days in the term next after the re- 
But in the court of 


1 1 G. 3. Common Pleas the bail have in ſuch caſe only till the guarto die 
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edit. notes. 


peſt: and this time they have, though the defendant be ſued by at- 
tachment of privilege. In both courts, where the bail are ſued b 

ſeire factas, and the proceedings are by original, they have till the 
qguarto die poſt of the return of the firſt ſcire facias, if ſcire feci be 
returned, or, if nihil be returned, till the quarts die pot of the re- 
turn of the ſecond /cire factas, to render the principal. Where 
the proceedings are by bill in B. R., the time for rendering is the 
return-day of the ſcire facias; and in all theſe caſes it is abſolutely 
neceſſary that the return be made /edente curid. 


(E) Of the Bail-Bond. 


A Pail-bond given to the ſheriff of the county of Durham under 

a writ iſſued immediately from the court of King's Bench to 
him,. is not void, though the count palatine may interpoſe and 
claim his privilege. 

Where a ſheriff, under an original writ in a plea of treſpaſs on the 
caſe on promiſes, took a bail-bond conditioned for the defendant's 
appearance in a plea of tre/paſs, the bond was hoiden good: for if 
the cauſe of action be inſerted in the condition, it may be rejected 
as ſurpluſage; all that it is neceſſary to ſtate being the names of 
the parties, and the time and place of the defendant's appear- 
ance, 

If the defendant, who has given a bail-bond, ſurrender him- 
ſelf to the ſheriff before tlie return of the writ, the bail-bond may 
be given up, and it will be conſidered as if no ſuch bond had been 
given; and of courſe, no action can be maintained againſt the 
ſheriff for not aſſigning it. 


What is ſaid in the former part of this work under this diri- 
ſion of the ſubject, that an under-ſherif*s clerk cannot aſſign a 
bail-bond, ſeemeth not to be law, 
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Bankrupt. 


A) Of the Commiſion of Bankrupt ; and herein 
of the Creditors who may obtain it, and what they 
are to do previoully thereto. | 


W HERE a creditor of à bankrupt to the amount of 1121. 

previous to the bankruptcy, but after notice of an act of 
bankruptcy having been committed, received 50/., it was holden, 
that he was not thereby precluded from taking out a commiſſion ; 
{or this payment could not be-retained, and conſequently the ori- 
ginal debt remained in force. 

A creditor cannot preſent a petition to prove a debt until he 
has gone before the commiſſioners, and his petition ought to ſtate 
what paſſed before the commiſhoners, 

A defendant at law having lain two months in priſon was 
made a bankrupt, and diſcharged under a ſuper/edeas, the plaintiff 
not having proceeded for two terms: the plaintiff then proved 
his debt under the commiſſion, but before a dividend took the 
bankrupt in execution in a freſh action. Lord Chancellour diſ- 
miſſed a petition of the bankrupt to releaſe him, ſaying, that he 
could not bar the creditor of his legal remedy. 

A. became bound as a ſurety with B. to C. on the 10th of 
Auguſt 1778, conditioned for payment in ſix months. On the 
iſt of March 1780, he became bound with B. to D. conditioned 
for payment in ſix months. On the 4th of March 1780, B. be- 
came bound to A. conditioned for payment of the two former 
bonds, and alſo to indemnify A. againſt thoſe bonds. The money 
ſecured by the ſecond bond not being paid on the day when it be- 
came due, it was holden, that the laſt bond was thereby forfeited, 
though A. was not called upon to pay the money in the ſecond 
bond until afterwards, and that he might prove it under a com- 
miſſion of bankrupt that iſſued againſt B. after the forfeiture and 
before payment. 

If a commiſhon be taken out fraudulently or maliciouſly, the 
Lord Chancellour may, under the ſtat. 5 Geo. 2. c. 30. either 
order a ſpecifick ſum to be paid by the petitioning creditor to the 
bankrupt, by way of damages, or aſſign the bond to the latter 
to enable him to recover the wliole penalty of it. And the 
aſſignment of the bond is concluſive evidence of the fraud or 
malice, ſo that it is not neceſſary to ſtate in the declaration that 
the commiſſion was fraudulently or malicjouſly ſued out. 
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Sn ith V, 


Bankrupt. 


(B) Of the Commiſſioners, their Duty, and the 
Power they may exerciſe over the Bankrupt, 
or others, in diſcovering the Bankrupt's Eſtate. 


a JF upon the examination of a bankrupt, touching the diſpoſition 


of his property, he ſwears to an account of it, which appears 
to be incredible, the commiſſioners may commit him to priſon. 


(0) Of the Aſſignees, and Nature of their Truſt, 


WW HERE the aſſignees are nok entitled to the poſſeſſion of x 

bankrupt's wife's property without the aid of a court of 
equity, they muſt make a proviſion for her out of it, whether ſuch 
property be real or perſonal. And if the whole fund be attain- 
able in equity only, the wife's equity extends to the whole, nor 
will a ſettlement before marriage of part of it to her ſeparate uſe 
bar her of it. | 


(D) Of the Creditors, who are ſuch ; and herein of 
proving their Debts. 


A Creditor three years and a half after having received a divi- 

dend, retunded the dividend, brought an action againſt the 
bankrupt, and held him to bail. The bankrupt thereupon peti- 
tioned that the proceedings might be ſtayed : but the court dil- 
miſſed his petition, the action being after the bankruptcy, and the 
bail therefore not being ſurpriſed : they ſaid, that the length of time 
made againſt the bankrupt, for he ought to have procured his cer- 
tificate : that the caſe, therefore, muſt be determined on the general 
rule, that a creditor refunding a dividend may proceed at law. A 
motion being made for coſts upon this diſmiſſal, Lord Commiſiioner 
Eyre ſaid, he never knew an inſtance of coſts being given on an 
application to put a party to his election, 


(E) Of the Bankrupt's Eſtate and Effects to which 
the Commithoners or Aſſignees are entitled, when 
it ſhall be ſaid to be veſted in them; and herein 
of fraudulent Diſpoſitions by the Bankrupt, and 
of the Actions the Aſſignees may bring for the 
Recovery thereof, 


E is ſaid in the caſe of Drake v. Mayor of Exeter, (ſupra, vol. i. 
p. 413. 438. cited alſo in 2 Fern, 97.) that a covenant for the 


Cottin, big, rencwal of a leaſe, of which a profit may be made, does not pals 


by the aſſignment. But the authority of that caſe has been ſince 


doubted, for a covenant to renew a leaſe runs with the land. 
c 
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Append.] Bankrupt, 


The right to bring a real action paſſeth to the aſſignees by the 
uſual words of the deed of aſſignment. 

The aſſignees are entitled to recover from the winner money 
loſt at play by the bankrupt before his bankruptcy in an aQion 
of debt upon the ſtat. ꝙ Ann. c. 14. for the money is part of the 
bankrupt's eſtate; the ſtatute gives an action to the party-grieved, 
and therefore veſts an intereſt in him. 


A commiſſion of bankrupt veſts all rights and all poſſibilities of 
the bankrupt in the aſſignecs; in which reſpect it differs from an 


execution, which paſſes only what the ſheriff ſcizes. Hence, two 7 


commiſhons of baukrupt for the ſame purpoſe cannot ſubſiſt toge- 
ther: for the ſecond will be ſuperſeded, unleſs there be ſome 
ſpecial circumſtances, as, conſent, fraud, or laches in the cre- 
ditors under the firſt. Indeed, if the aflignees under the ſecond 
will pay the creditors under the firſt twenty ſhillings in the pound, 
and all the coſts, in that caſe the firſt will be inſtantly ſuperſeded. 

Where a ſoap-maker, who had incurred a forfeiture for con- 
cealing ſoap contrary to the ſtat. of 1 Geo. 2. fl. 2. c. 36. became 
a bankrupt, and a proviſional aſſignment of his eſtate was made, 
after which the ſoap was condemned, and the bankrupt convided, 
whereupon a warrant ifſued to levy the penalty on his goods gene- 
rally, it was holden, that the warrant was bad, and could not 
juſtify a ſeizure of the ſoap in the hands of the atlignees. 

Where a ſale of goods has been completed by aCtual delivery 
to the buyer, who afterwards becomes inſolvent beſore they are 
paid for; he cannot reſcind the contract, and return the goods 
with the conſent of the ſeller, ſo as to give the ſeller a preference 
to his other creditors. 

Where a creditor, knowing his debtor to be in diſtreſſed cir- 
cumſtances, and unable to pay his debt, applied to him in the 
firit inſtance, about two months before his bankruptcy, for a 
ſecurity, and took part of his ſtock in trade for that purpoſe ; it 
was holden, that this was not an undue preference, though the 
creditor did not threaten to ſue the debtor in cafe of refuſal. 

Where an inſolvent debtor, not two months before his bank- 
ruptcy, at the very time when an execution was in his houſe, 
upon being applied to by a creditor, who was wholly 1gnorant of 
his ſituation, gave him by way of ſecurity for his debt a letter 
of attorney to receive debts, Lord Chancellour inclined to think 
the tranſaction fair, but permitted the aſſignees to bring an 
action. 

If after a ſecret act of bankruptcy, the bankrupt pay money to 
a carrier for the carriage of goods, the athgnees may recover it 
back in an action of aſſump/t. 

So, where a defendant againſt whom a verdict had been reco- 
vered afterwards committed a ſecret act of bankruptcy, and the 
plaintiff in the action not knowing of the bankruptcy, inſtead of 
entering up judgment and ſuing out execution, took a bill drawn 
by the defendant on a third perſon at a diſtant period for the 
amount of the ſum recovered, which bill was afterwards paid; it 
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was holden, that this payment was not protected by the 19 G. 2. 


c. 32. and that the plaintiff was liable to refund to the aſſignees 
the money he had ſo received. 

A., B., and C., being partners in trade in England, A. and B, 
reſide in England, and C. goes to a foreign country for the purpoſe 
of managing the concerns of the houſe in that country. D. is alfo 
reſident in England, where a debt is contracted by D. to A., B., 
and C. D. becomes inſolvent, and C. knowing that D. has 
ſtopped payment, and that a commiſſion of bankrupt has in fact 
iſſued againſt him, attaches in the name of himſelf and partners 
a debt due to D. in the fortign country by legal proceſs, and 
obtains payment of it under the judgment of a court of Juſtice 
of that country. It was holden, that the aſſignees of D. had a 
right to recover the money ſo received by C. in an action againſt 
A., B, and C. for money had and received to the uſe of the 
aſſignees. 

A. having contracted with a canal company to build locks and 
bridges on the canal as their engineer, purchaſed timber and 


other materials for that purpoſe, which he laid on the company's 


premiſes on the banks of the canal; and on the company's ad- 
vancing money to him, they took a bill of ſale of theſe goods, 
and a ſymbolical delivery of them by a halfpenny : they aſter- 
wards took out execution upon a judgment confefled by A.; and 
the ſheriff ſeized theſe goods, and A. became a bankrupt. It was 
holden, that A. had not ſuch a poſſeſſion of the goods as would 
enable his aſſignees to take them within the 11 Fa. 1. c. 19. f 11. 
for the beſt delivery was given wich the nature of the goods 
would admit of, they being before on the company's premiſes. 
It was holden alſo, that the bill of ſale was no act of bankruptcy 
in A. 

Where A., a trader and an officer in the Eaft India Company's 
ſervice, aſſigned his privilege (being a right to ſhip goods from 
the Eaſt Indies to England) to B. for a valuable conſideration, 


and in order to evade the bye-laws of the Eaſt India Company, 


which prohibit fuch aſſignment, the goods were ſhipped, entered, 
warehouſed, and fold by the company in A.'s name, and the 
proceeds carried to his account, but A. became a bankrupt before 
he received thoſe proceeds from the company; it was holden, 
that the aſſignces were entitled to recover the amount in an ac- 
tion for money had and received againſt the Eaſt India Company, 
this being ſuch a poſſeſſion of © goods and chattels” as falls with- 
in the 21 Ja. 1. c. 19. (11. 

The commiſſioners of the Victualling-office having occaſion to 
ereCt a ſtage at . for the purpoſe of rolling their barrels on 
board the ſhipping, publiſhed an advertiſement ſor carpenters to 
deliver in propoſals for doing the work. Forbes and his partners 
were diſpoſed to undertake the buſineſs, and to deliver in their 
propoſal, but inaſmuch as they were general merchants, and not 
carpenters, and as there might have been difficulties in making 
the contract in their own name, Kent, who was a carpenter, 
agreed with Forbes aud Company to make the contract in his name a 

an 
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and he was to have one fourth of the clear profits, and a guinea 
per week for his ſuperintendence, and Forbes and Co. were to 
ſupply the timber, and to have the reſidue of the profits. The 
contract was accordingly made between the commiſſioners and 
Kent, and Forbes was one of Kent's ſureties, which would not 
have been allowed (as Forbes himſelf knew), according to the 
uſual mode of government contracts, had he been known to have 
any concern in the contract, which Kent declared he had not. 
The timber was bought by Forbes and Company, and ſhipped by 
them in their own name to be ſent to the yard at V., where it 
was delivered as for Kent's uſe, and received by the king's officers 
as ſuch; and they ſwore they ſhould not have received it 
on account of any other perſon ; but that they ſhould not have 
permitted even Kent to diſpoſe of it in any other manner than 
for the work contraCted for, except ſuch parts of it as were found 
unfit for the intended purpoſe, becauſe they conſidered it as de- 
livered for the purpoſe of the contract. Kent had informed the 
agent victualler that Forbes was the real contractor, but that was 
a ſecret between thoſe perſons. Before the work was finiſhed 
Kent became a bankrupt, and Forbes thereupon getting poſſeſſion 
of the timber,z the allignees brought an action of trover to 
recover it, on a ſuppoſition that the bankrupt's creditors were en- 
titled to it under the ſtat. of 27 Ja. 1. c. 19. But the court held, 

that though the bankrupt had the poeron of the property, and 

the apparent diſpaſition of it, yet, as there was no fraud in the 

caſe, either actual or conſtructive, and as the real property was in 

Forbes, the ſtatute did not operate upon it: that there never was 

any ſale of the timber to Kent, nor any general delivery ſo as to 

give him the abſolute diſpoſition of it ; for it appeared that the ſtore- 

keepers in the yard would not have permitted even Kent to have 

fold it to any other perſon, unleſs any part of it had been unfit 

to be uſed in performing the contract, as they conſidered it was 

delivered only for the purpoſe of the contract. Therefore there 

was no danger that Kent's creditors would be induced to truſt 

him on the credit of that property, or as ſuppoſing it liable to 

their debts. 
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« the officers of government in Kent's name, and for his uſe, he had the poſſeſſion, and order, and dif. 
© pulition of i: but the court proceeded on this ground, that the bankrupt had only the poſſeſſion of the 
goods for a ſpecial purpoſe, and had not the order and dilpolition of them. 7 Term Rep. 237. 


An agreement was entered into between A. and B. that B. Tooke e. 
ſhould purchaſe of A. all the light gold coin which he could ſend Holling- 


at a ſtated price, and that A. ſhould from time to time draw upon 


worth, 
5 Term 


B. for the money due upon ſuch ſale; and that B. ſhould alſo Rep. 215. 


from time to time accept other bills drawn by 4. for his conve- 
nience, to cover which A. ſhould remit value to B. After they 
had ated under this agreement for ſome time, B. became bank- 
rupt, being under acceptances to a great amount; and A. (not 
knowing of the bankruptcy) ſent a parcel of light gold and bills, 
to enable B. to diſcharge the acceptances, which parcel was 
taken by B's aſlgnees, A. himſelf afterwards diſcharged” the 

8 To Dd 4 acceptances. 
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acceptances. As the gold and bills ſent after the bankruptey 


were ſent for the particular purpoſe of paying the acceptances, 
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2H. Bl. 135. 


Clarke v. 
Capron, 
2 Ver. jun. 


666. 
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and that purpoſe was not anſwered ; the property in them, it 
was holden, remained in 4. and he might recover from the aſſig- 
nees the amount of them. . 

If the aſſignees bring an action of trover for the recovery of 
goods colluſively ſold on the eve of a bankruptcy, they muſt prove 
a demand and refuſal; for in ſuch caſe, at the time of maki 
the ſale, the parties are competent to contract; the taking of 
the goods 1s not unlawful, though the tranſaction is liable to be 
impeached by the aſſignees. 

If after by judgment by default in an action for a dividend, 
the aſſignees file a bill for a diſcovery, and to have the proof of 
the debt expunged, a demurrer to the bill will be allowed, the 
regular courſe in ſuch caſe being by petition, 


(F) Of ſetting off Debts due to or from the Bank. 
rupt. 


I* an action by the aſſignees the defendant cannot ſet off caſh 

notes, iſſued by the bankrupt, payable to bearer, bearing date 
before the bankruptcy, unleſs he thew that ſuch notes came to 
his hands before the bankruptcy : but, if they be made payable 
to the defendant himſelf, that will be reaſonable evidence of their 
having come to his hands at the time they bear date. 

Where there was a ſeparate commiſſion of bankrupt againſt 
one partner, and the other partner paid all the joint debts; a 
debtor to the partnerſhip, who was allo a ſeparate creditor of the 
bankrupt, was allowed to ſet off againſt the bankrupt's ſhare of 
the joint debt, and to prove the reſidue under the commiſſion, tho 
folvent partner conſenting to receive his thare, 


(G) How the Bankrupt is to demean himſelf, 


J* aſter two petitions diſmiſſed a bankrupt preſents a third for 
the ſame purpoſe, it will be diſmiſſed with coſts; and if not 
able to pay them, he muſt be committed. But it is not compe- 


tent, it ſeems, to the court to make an order to reſtrain him from 
preſenting any more petitions, 


(H) Of the Overplus of the Bankrupt's Eſtate, and 
the Allowances to be made him; and herein of 
his Diſcharge and Certificate. 


F there be a ſurplus coming to a bankrupt, the creditors ſhall 
have intereſt out of it, wherever it is apparent, either upon 
the face of the ſecurity or by evidence, that there was a contract 
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A bankrupt cannot call upon his aſſignees for his allowance 
under the ſtat, of 5 G. 2. c. 30. $7- (his eſtate paying 105. in 
the pound, ) if his certificate be not allowed before payment of the 
dividends. | 

If a judgment be recovered againſt a party, before he becomes 
bankrupt, and it be revived by ire facias after the bankruptcy, 
the coſts of the ſcire faciat relate back to the judgment, and may 
be proved under the commiſſion. So, if a writ of error be 
brought after the bankruptcy to reverſe a judgment obtained be- 
ſore, and the judgment be ailrmed, the coſts of the writ of error 
refer to the judgment. In either caſe therefore the certificate 
diſcharges the bankrupt as well from the colts as the judg- 
ment. 

A. draws a bill of exchange upon B. payable to the order of A., 
which B. accepts, and B. draws a bill upon A. payable to the or- 
der of B., which B. accepts, for their mutual accommodation. 
Both bills are payable at the ſame time, are of the ſame date, and 
for the ſame ſum. Theſe bills are mutual engagements, conſti- 
tuting on each part a debt, the one being a conſideration for the 
other : thev are not mutually given as an indemnity, which is in 
its nature conditional, but create an abſolute debt from the be- 
ginning, fo that if either party becomes bankrupt, the bill accepted 
by him may be proved under his commithon, and being fo proy- 
able is neceſſarily barred by the certificate. 

The court of Common Pleas have refuſed to diſcharge a de- 
fendant, who was holden to bail for a debt contracted in this caun- 
?ry, out of cuſtody, on a common appearance, upon an athdavit of 
his having become a bankrupt in {re/and, and there obtained his 
certificate. in ſuch caſe, they ſaid, he mult at leaſt plead the cer- 
tiſicate. But a general plea of bankruptcy, referring to an 1rifb 
act of parliament, and concluding to the country in a mode 
ſimilar to that given by fat. 5 G. 2. c. 30. $7. to bankrupts in 
England, they held to be clearly bad. 
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bankruptcy and certificate in Icland was ej cted, becauſe the affidavit did not Rate the effect of the 
certificate by the laws of Ifeland. Anon. Anitr. 80. In tis catc it docs not appear whether the debt 


was contracted in this country or in Ireland. 


A certificated bankrupt is not a competent witneſs to prove the 
debt of the petitioning creditor, or any other fact neceſſary to 
ſupport the commiſſion. 

But, where the aſſignecs ſigned the certificate, and got a releaſe 
from the hankrupt, in order to produce: him as a witneſs to prove 
a debt to his eſtate ; this was admitted to be a fair tranſaction. 

The certificate, though ſigned, yet, till allowed, operates as 
nothing. Where, therefore, a lottery-ticket was given to the 
bankrupt by a creditor who had figned his certificate, as a mark 


of his approbation of his conduct, and the ticket was drawn a 
con ſider able prize before the allowance of the certificate, it was 


claimed and ſhared by the creditors at large. 


If an uncertificated bankrupt bring an action, the benefit of 


which, if he ſucceeds, muſt accrue to his aſſignecs, the court will 
compel him to give ſecurity {or the coits. 


Whether 
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Pankrupt, 

Whether an uncertificated bankrupt can maintain any action 
for property acquired ſubſequent to his bankruptcy, whether a 
one but the affignees may diſpute his title, is a point upon which 
the opinions of the courts of Weſtminſfter-Hall are not ſettled, 
The court of Common Pleas have lately determined in favour of 
his competency to maintain ſuch action. But the queſtion is till 
pending in the court of King's Bench, 


— — — 


Baron and Feme. 


(A) Of a Wife's Contracts for Neceſſaries, and how 
far che Huſband is bound by ſuch Contracts. 


IF a wife commit adultery, the huſband is diſcharged from all 

obligation to provide her afterwards with neceſſaries, even 
though it ſhould appear that ſhe was provoked to the commifhon 
of the crime by the adultery of the huſband himſelf, and his hav- 
ing cauſeleſsly turned her out of doors. And yet in ſuch cafe the 
wife cannot be ſued as a feme ſole (a), unleſs ſhe have a ſeparate 
eſtate. The conſequence is, that no one will give her credit, 
and ſhe muſt ſtarve. 


(B) Where they muſt be jointly ſued. 


N aſſumpſit againſt the huſband alone for a debt due from 
the wife before marriage canuot be ſupported. 


(C) Where the Wife ſhall be conſidered as a Feme 
Sole ; and herein of her ſeparate Eſtate. 


A Wife will not be permitted to put in an anſwer as a feme 
ſole, ſeparately from her huſband, on the ground of his being 

a priſoner in the King's Bench. | 
In aſſumpſit againſt A. as executor of B., the defendant pleaded 
that B. was covert of C. the plaintiff replied, that B. lived 
apart from C. and carried on a ſeparate trade; that the credit 
was given to her, and the promiſes made by her; and that after 
her death A., as her executor, poſſeſſed himſelf of her effects, 
more than ſufficient to ſatisfy the plaintiff's demand. To this 
replication there was a demurrer, againſt which it was argued by 
the plaintiff's counſel, that as it was admitted on the record, that 
the defendant poſſeſſed himſelf of B.'s effects, he was liable as her 
executor to the plaintiff's demand: that in Norton v. Turvill, 
(1P. Wrms. 144.) it was holden, that the ſeparate eſtate of a feme 
covert was liable for the diſcharge of her bond debt : that in Hulme 


v. Tenant, (1 Br. Ch, Rep. 16.) Lord Thurlowe ſaid, that the en- 
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tion gements of the wife ſhould operate on her perſonal property. But 
a y Lord Kenyon—To the equity caſes that have been cited I fully 
ich ſubſcribe : but they cannot govern us in a court of law. A court 
led. of equity can mould intereſts differently from a court of law 
of and can give relief in caſes where a court of law cannot. In or- 
ſtill der to enable the plaintiff to recover in this action, he ſhould have 


ſewn that the feme covert, when alive, might have been ſued, 
and that the defendant was poſſeſſed of that property in reſpect 
& | of which ſhe might have been liable: but it does not appear that 
this could have been the ſeparate property of the wife. And the 
probate of the will of the wife was abſolutely yoid. We cannot 
determine that an aCtion might have been maintained againſt this 
feme covert, without alſo ſaying that ſhe might have been taken 
in execution: but that would operate as a divorce between huſ- 
JW band and wife. In a late caſe (a), the Lord Chancellour ſaid, (a) Duke of 
that if the hyſband and wife be ſeparated by deed or ſentence, Belton v. 


an action may be brought againſt the wife alone. I take it for — ay 
all granted that the doctrine there laid down was correct, as far as 246, 
ren it applied to that particular caſe ; but | doubt extremely the gene- 
ion rality of that rule; according to that a wife might be taken from 
av- her huſband, though the ſeparation by deed was only tempo- 
the rary. We muſt not by any whimſical conceits, ſuppoſed to be adapted 
ate to the varying faſhions of the times, overturn the eſtabliſhed law of 
lit, the land: it deſcended to us as a ſacred charge, and it is our duty to 


preſerve it. And if any one propoſition in the law can be more 
clear than another, it is this, that an action cannot be brought 
againſt a ſeme covert, except by the cuſtom of London. A court 
of law cannot get at the property of the wife, if ſhe have any. 
om Bu: courts of «<quity make their decrees fo as to arrive at the 
ju ice of the caſe without violating the rules of law; to effect 
which they follow the property of a feme covert in the hands of 
her truſters. And I particularly remember when the caſe of 
ne Hulme v. Tenant lirſt came before Lord Bathurſt, he inſiſted that F 
the truſtees ſhould be made parties to the bill before he would 
give any rchef., 
The rule, that a feme covert is to be conſidered as a feme ſole Milnes v. - 
ng as to her ſ-parate property, does not extend to tranſactions with _ was 
her huſband. In Paulet v. Delaval, (2 Vez. 663.) the only caſe 488. 3 
in the court of Chancery according to Lord Chancellour Lough- 
| borough, where the queſtion aroſe directly upon a gift between 
cit huſband and wife, Lord Hardwicke indeed eſtabliſhed the gift; 


but under circuniſtances that marked very ſtrongly how much of 


5 aid he required to eſtabliſh a conveyance by a married woman of 
by her ſeparate property in favour of her huſband : in that caſe, his 
J Lordſhip relied mainly upon confirmation, when ſhe was ſole, and 
82 upon acts done after her huſband's death, when ſhe was under no 
71 controul. Nor will the court eſtabliſh ſuch a conveyance without 
ll the actual preſence of the wife in court, where the truſtees put 
* the parties to file a bill. It muſt appear to be done by the wife 
41 deliberately, and with full knowledge of all the circumſtances. The 
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exact amount of the property, therefore, muſt be aſcertained, be. 
fore her conſent to the diſpoſal of it can be admitted. 


Money was veſted in truſtees, in truſt for the huſband and wife 
ſucceſſively for life, remainder to the children, and in failure of 
children, to ſuch perſon as the wife ſhould aproint, « The huſband 
being in diſtreſs, the wife executed a deed, by which ſhe convey- 
ed all her intereſt in this money to the plaintiff, and executed her 
power of appointment in his favour, A bill was filed, to hate 
the conſent of the wife taken to this conveyance, and the aſſign. 
ment and appointment eſtabliſhed ; ſubject to the claims of the 
huſband and wife for life, and the claims of the children. The 
court doubted, if they could eſtabliſh a conveyance of money 
which may never be in the wife's. diſpoſal ; but upon conſider- 
ation ordered the money to be paid into court for the contingent 
truſts of the ſettlement 3 and upon taking the conſent of the wife 
in court, decreed that the conveyance ſhould be eſtabliſhed. 

Where money is declared to be due to a feme covert, the court 
will not, on motion, direct it to be paid to the truſtees in her mar- 
riage ſettlement, till it is reported by the maſter that there is 
a ſettlement. 

The plaintiff having come into court to obtain money found 
by the report of the Deputy Remembrancer to be due to his wife, 
upon the diſtribution of an inteſtate's effects, the court took into 
conſideration, whether they ſhould order the money recovered to 
be ſettled on the wife or paid to the huſband, Upon reference 
to the Maſter, he certified, that by the laws of Pruſſia, of which 
the plaintiff and his wife were inhabitants, the whole perſonalty 
of the huſband and wife is, during the coverture, at the abſolute 
diſpoſal of the huſband ; but on the death of either is divided 
between the ſurvivor and the heirs of the deceaſed. The wife 
made no application to the court, cither to have it ſettled or 
otherwiſe. The court ordered the money to be paid to the huſ- 
band, obſerving, that it would be very difficult t6 direct any way 
by which it could be ſettled, ſo as not to be liable to be de- 
feated by the laws of Prufſia., 


Baſtards. 


How Baſtards are to be provided for; and herein of 
the Duty and Power of juſtices of the Peace. 


17 a perſon be bound by a recognizance by one magiſtrate un- 
der 6 Geo. 2. c. 31. to appear at the next ſeſſions, and per- 
form ſuch order as ſhall there be made upon him under 18 Elz. 


9 £ . 3 


— — 


arne 1 


14>. was 


of 


un- 
per- 
li. 


. 3. 


Append.] Baſtards, 413 


c. 3. reſpecting baſtards, the ſeſſions can only make an order of 
baſtardy on him, but cannot order him alſo to give ſecurity for 
the performance of that order. 


» — 


Bigamv. 


— = 


BY fe. 35 G. 3. c. 67. perſons convicted of bigamy are ſubjeQ- 


ed to the penalties of grand larceny. 


Bills of Sale. 


IF the certificate of regiſtry be not accurately recited in the bill Weſterdel) 
of ſale of a ſhip, the conveyance is void, and not voidable only; . Pale, 
and the objection may be made by any third perſon, though the 

vendor and vendee treat the conveyance as valid. 


— 8 1 


Bridges. 


JF a bridge uſed for carriages, though formerly adequate to the Rex. v. 1a. 
purpoſes intended, be not now of ſufficient width to meet the babitants of 


publick exigencies, owing to the increaſed width of carriages, the = 201 


burden of widening it muſt be borne by thoſe who are bound to 6 Term 
repair the bridge. Rep. 194. 


Te — ä — 


Bye⸗Laws. 


WV HERE a charter provided that the election of ſenior bailiff Rex v. 
ſhould be made by a majority of a ſelect body, it was — 

holden, that a bye - law givng a caſting vote to the preſiding oſſicer Rh. 732. 

in caſe of an equality of voices was bad, as contrary to the con- 

ſtitution of the charter, 


Tr. 37 G. 3. 
B. R. 
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Carriers. 


Buddle v. 19 an action on the cuſtom of the realm for not ſafely carry= 
Wilſon, ing goods, the defendant may plead in abatement, that his 
bag M partners ought alſo to have been ſued; for the declaration upon 
the cuſtom of the realm, is the ſame in effect with the declara- 
tion in aſſumpſit. In the old forms it is, the defendant /u/cepit 
&c. which ſhews that it is ex contractu. e Tei, 


Certiorari. 


* 


(A) Of the diſcretionary Power of the Court of 
— King's Bench in granting or denying it. | 


Rex v. ]* the defendant, who has been convicted on an indictment in 
8 an inferior juriſdiction, remove the record into the King's 
er 


Bench by certiorari between verdict and judgment, with a view 
to making objections in arreſt of judgment, a pracedendꝰ will be 
immediately awarded. If he is adviſed that the record is erro- 
neous, he muſt remove it after judgment by writ of error. 


Rep. 145+ 


(B) Where by A of Parliament the Court of 
King's Bench is reſtrained from granting a Cer- 
tiorart. 


Rex v. In- AN indictment for not repairing a bridge may be removed by 
— of certiorari at the inſtance of the proſecutor, notwithſtanding 
tang, ETerm the general words of 1 Ann. c. 18. $5. that no ſuch indiftment 
Rep. 194. ſhall be removed by certiorari. 

_—_ _— A certiorari to remove the record of an indictment at the quar- 
Seton, Tr. ter- ſeſſions for a miſdemeanour "4p after judgment, was quaſhed 


37 1 3 quia improvide emanavit; though it was iſſued before verdict, 


(C) Where the Defendant who has applied for it 
{hall be liable to Colts, 


Rex v. THE. proſecutor of an indictment for ſtopping a common foot- 
8 way, who has uſed it for ſome years before it was ſtopped, 
5 is a party grieved within the meaning of the 5 & 6 V. & M. 


c. 11. { 3. and as ſuch entitled to coſts, 


of 


in 
g's 
ew 


be 
rro- 


of 


er- 


1 by 
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nent 


uar- 
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foot- 


ped, ; 
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Charitable Uſes and Mortmain. 


Of the Conſtruction of Charitable Gifts and Dona- 
tions, and how far favoured in Equity. 


Act of equity will not decree execution of a truſt of a 
charity in a manner different from that intended, except ſo 
far as they ſee, that the intention cannot be executed literally, but 
another mode may be adopted conſiſtent with the donor's general 


By the Maſ.. 
ter of the 
Rolls, 

2 Vez. jun. 
387-8. 


intention, ſo as to execute it, though not in mode, in ſubſtance, If (0 Auor- 


the mode becomes impoſſible by ſubſequent circumſtances, the ge- 
neral object is not to be defeated, if it can be attained, Where 
the purpoſe was to build a church in the pariſh of A. (a), and the 
pariſh would not let the church be built, it was adjudged that it 
could not be built any where elſe, and the intention muſt totally 
fail. So, where a perſonal bequeſt was attached to a void charity (5), 
it was holden, that it muſt fail with its principal. But, where 
a teſtator directed bread to be diſtributed among poor perſons at- 
tending divine ſervice (c), and chanting his verſion of the pſalms, 
though that verſion could not be chanted, becauſe not author- 
ized; yet the bequeſt of the bread was eſtabliſhed, that being the 
teſtator's general object, and the ee of the pſalms only 
acceſſary. So, where there are two purpoſes in a charitable do- 
nation, and by the neglect or obſtinacy of the perſons who are to 
adminiſter the charity, one of them is prevented from taking 
elfect, that ſhall not defeat the other. Therefore, where upon a 
truſt for the vicars of P. (d), provided they were preſented at the 
recommendation of the truſtees, the truſtees neglected to recom- 


ney Gene. 
ral v. Biſhop 
of Oxford, 
1 Br, Ch. 
Rep. 444. 
(6) Attor- 
ney-Gene- 
ral v. Gold- 
ing, 2 Br. 
Ch. Rep. 


428. 


(4) Attor- 


ney-General 


mend, and the Chancellour, the living being in the preſentation of v. Boultbee, 


the crown, preſented ; it was holden, that the vicar was entitled to 
the benefit of the truſt. 


. 


Churchwardens. 


What Actions may be brought by or againſt them. 
HURCHWARDENS de fade may maintain an action Turner y, 


againſt a former churchwarden for money received by him 
for the uſe of the pariſh, though the validity of the election of 
the plaintiffs to the office be doubtful, and though they be not the 
immediate ſueceſſors of the defendant, 7 


2 Vea. jun. 


Bay nes, 
2 H. Bl. 559, 
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Commitment. 


What ought to be the Form of the Commit. 
ö ment. ; 


Rex v. A Commitment in execution by a magiſtrate ought to ſtate that 


282 the party was convifted : if it only ſet forth that he waz 


Rep. gg. charged on oath with the offence, it is inſufficient. 


Common, 


(A) Of the Remedies the Law gives the Com- 


moner. 
11 F the lord of the manor make a hedge round the common, or do 
Martell any act that entirely excludes the commoner from exerciſing 
2 WII. 51. 


1 Burt. 2 50. bis right, the latter may do whatever is neceſſary to let himſelt 
"FIR" » . 

8 into the common: but, if the commoner can get at the common 
n v- and enjoy it to a certain extent, and his right be merely abridged 
rem by the act of the lord, in that caſe his remedy is by an action on 
Rep. 483. the caſe, or by an aſſize, and he cannot aſſert his right by any ac 

of his own. If therefore his right be abridged by coney-bo- 

roughs, he cannot touch the ſoil to fill them up: ſo, if trees be 


planted to an exceſs, he cannot cut them down. 


(B) Of Approvement and Incloſure. 


Shakeſpear THE lord of a manor, or his grantee, may incloſe and approve 
v. Peppin, part of a common againſt tenants having common of pa- 
. ture, notwithſtanding they have alſo ſome other right on the com- 
: mon, as a right to dig for ſand, c. if he leave ſufficient common 

of paſture. 


{ec 


— 


Tl 
there 
ng ge 
Cann 


Its 
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Conſtable. 


] F a diſtrict be ſeparated from the county at large, and made a Pe Lord 
county of itſelf by charter, the office of conſtable, it ſhould * 
ſeem, by the common law, but certainly by the ſtatute of Win- 2 

cbeſter (13 E. 1. fl. 2. c. G.), is incident to ſuch a creation. 
Nate, An additional authority that he office of conſtable wag 
prior to the ſtatute of Wincheſter, 


Copyhold, 


(A) In what reſpects Copyholds partake of the 
Nature of Freehold Lands, 


TH E lord cannot make a grant of a copyhold to his own 2 Will.254 
wife; for the grant is immediate, and the wife can only * 
take from the huſband by the intervention of a third perſon. v. Pennant. 

There may be a Hecial occupant of a copyhold, as to A. and his 2 Blackſt. 
heirs during the life of B. Rage * 
Martin. 2 Term Rep. 746. Mardiner v. Elliott, 


If a perſon being tenant in tail of a copyhold, ſuffer a recovery in 5 Term 
'he lord's court, the fee acquired by ſuch recovery ſhall follow the 8 
deſcent of the entail. 0 Bald were. 


(B) Of ſuch Statutes as may be ſaid to extend to 
Copyholds. 


As to the ſtatutes relative to recuſancy, fee /at. 31 G. 3. 
c. 32. 

The Fat 14 G. 2. c. 20. 9 g. is expreſsly confined to caſes where Sce Ambl. 
there is 0 ſpecial occupant, Now, as we have ſeen, there can be 75!» 
no general cccupant of a copyhold; of conſequence that ſtatute 
cannot poſſibly extend to copyhold property. 

The lat. 31 Eliz. c. 7. of cottages is repealed by that of 
15 6. . AJ. 


Though the appointment of a guardian by a father under the aye to 


at. 12 Car. 2. c. 24. as to the copyhold property of his child, Gib. Ten. 


would not be good where the cuſtom of the manor gives the p. 476-7. 
Vor.. VII. Ee guardian- 


7 | | i 


guardianſhip to the lord; yet it ſhould ſeem to be good againſt the 
guardian in ſoccage, who would be entitled to the cuſtody of the 
copyholds, if the cuſtom had not veſted the guardianſhip in ang. 
ther. And in both caſes the appointment would be good, per. 
haps, as to the per/o# of the child. 


(C) Of ſuch general Cuſtoms as may be faid to relate 
to all Copyhold Eftates. | 


* 2 Feſ. 679. it is ſaid to have been expreſsly denied by Lord 
Hard wic le, that a ſurrender can be by attorney out of court; 
yet quære as to the ſtatement there given. It is there ſaid, that 

to ſurrender by attorney out of court would be for an attorney t 

make an attorney; but this only applies when the ſurrender i; 

| made out of court to tenants or the bail, &c. who are as it were 

| | attornies or meſne perſons themſelves; and 1t is acknowledged, 

that there muſt be a ſpecial cuſtom to ſurrender into their hand; 

| by attorney. But it does not apply to ſurrenders made out ci 

1 court by attorney to the {rd or feward; and, indeed, it appears 
| from unqueſtionable authority, that a perſon may turrender to tle 


lord or ſteward by attorney out of court commun! ure. 
* 


1 


D) Of particular Cuſtoms that are good and pecu- 


| do 
| liar only to ſome Copyholds. 

0 3p. Wms. JT ſeems to be the better opinion, that the widow of cui gu 

K 228 triſt of a copybold eſtate thall t have freebench. ] 

| Aplin v. : ell 

Chaplin, 2 Atk. 525. Godwin v. Winſmore. * 

2 P. Wms. The caſe bf Sir John Savage in 3 Leon. 208. has been denied to Te 

62, be law. | an 

Ld. Raym. con 

2023. I Salk, 243» Foe 

4 a her 

(E) Of Surrenders, Preſentments, and Admittances: cha 

And herein, relt 


1. Of the Neceſſity of a Surrender, Sc. 
dee 1 P. I. does not appear to be abſolutely ſettled, whether a ſurrender | 


Wms. ſhall be ſupplied in favour of a grandchild or not. It was de- 7 
1 ”* termined in the caſe of Kettle and Torrn/end in the Lords, that i 1 
Preced. ſhould nt be ſupplied, but the doctrine has been flrongly coir 00 
Chanc. 477. troverted. 
Furſaker & 5 . Rep. 
Robinſon. 1 Vez. 121. Allen v. Poulter. 3 Bro. Chan, Rep. 231. Chapman & Gibſon. Park 
* Though an equity in copyholds may be devifed without a ſut— 1 
3 a“ render, yet that equity muſt be ſuch as would have been deviſabl: 8 


Watk. if of freehold property. If the equity be in tail, the entail mult 
n. Ixxxil. to Hirſt be docked. | 


Gild. Tea. "1 
__— 11 A devilt 


k the 
the 
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per- 


late 


Lord 
rt; 

that 
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er 1s 
were 
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ut (ut 
4 


ned to 


ces, 


render 


A8 de- 
that i! 
y cou 
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Copyhold, 


Append.] 
A deviſe of copyholds to a charitable uſe ſeems to be within Attorney- 


. 


the ſtat. 9 Geo. 2. c. 36. 


(F) What Perſons may Surrender, 


419 


eneral v. 


Lord Weymouth & al, in Canc. Hil. 26 G. 2. Vs. 


Rep. 103. 


AN infant truſtee or mortgagee may ſurrender by order of a See Term 


court of equity, by virtue of the ſtat, 7 Ann. cap. 19. 


(G) of the Power and Authority of the Lord, &c. 


Doe v. Mor- 
Zan. 


THE caſe of Melwich and Luther, in which it was ſaid, that Cro. Eliz. 


the grantee of the freehold of the copyholds of a manor may 2» 104. 


hold a cuſtomary court and make grants by copy, does not ſeem 
to be law. 


) Of Fines payable by Copyholders: And herein, 


1ſt, Where a Fine ſhall be ſaid to be due, Cc. 


THOUGH if one joint-tenant die, the ſurvivor ſhall have all cath. 64. 
Co, Copyhs 


without any new .admittance or fine ; yet it is otherwiſe as 
to coparceners and tenants in common. 


2d, Of the Certainty and Reaſonableneſs of the Fine: 


It ſeems to be now ſettled, that in caſes where the lord is com- 


reltrifted, but may exceed the two years value. 


(I) Of the Extinguiſhment of the Copyhold. 


I ſeems now to be ſettled, that by the acceptance of a feoft- 
ment or other conveyance of the freehold by a copyholder 
ſciſed in tail, the entail will be deſtroyed even as to the iſſue. 


ſ. 56. Watk. 
n. clxxiv. to Giib, Ten. 478. 


See Watle. 
n. ciii & cive 
to Gilb. Ten. 
443, 444» 
and Anſtr. 
659. Whar- 
ton v. Kings 


7 P. Wms. 


Qs 


Dunn & 


reen 


1Bro. Chan, 


Rep. 515. Wynne v. Cook. 2 Ver. jun. 524. Chaloner v. Marſhall. And ſee 1 Vera, 393. 458. 


Patker v. Turner. 


The caſe of Melwich and Luther relative to the power of a Supre. 


grantee of the freehold of the copyholds of a manor to held 
courts does not ſeem to be law. 


Ee 2 


420 Copyhold, 


(K) Forfeiture in the Copyholder's taking upon him 
to diſpoſe of his Copyhold, oc.- 


ilb. Ten- HB making a bargain and ſale, though it be enrolled, does 
___ not ſeem to be a cauſe of forfeiture of a copyhold. 


n. Cxviii. p. 451. 


Harz · n. (3) Nor the executing a deed of feoffment with a letter of attorney 


wn Lit. to deliver ſeiſin; for it does not appear to be a forfeiture until 
59: livery be actually given. 


(L) What Perſons ſhall be. excuſed from a For- 


feiture, 


T* ſtat. 9 Geo. 2. c. 29. is expreſsly confined to infants and 
femes covert taking by deſcent or by furrender to the uſe of a laji 
will. | | 


Corporations, 


Rex v. Mil- WW HERE the conſtitution of a corporation is ſettled by act of 
oy 1 parliament, it cannot be altered by the acceptance of a 

ep. 22% Charter from the crown. | 
Rer v. A charter may give a power of eleCtion to a leſs number than 
_— the majority of a definite body; and in a preſcriptive corporation 
Rep. 330. © uſage to this effect is evidence of ſuch a charter; ſo that in 
either caſe a perſon is well elected by a — of the ſubſiſting 


members, as diſtinguiſhed from a majority of the full body. 


* 


2 
1 
„ 


_ —— — —— 2 * ** 


—— —_ 


Coſts, 


(A) Of Actions of Treſpaſs where the Right of 
Freehold or Inheritance may come in queſtion, 
or where the Treſpals is wilful and malicious, 


Reynold v. IF it appear on the trial, that the treſpaſs, however ſmall, was 


— committed after notice, and the jury give leſs than forty ſhil- 
Rep. 11. lings damages, the judge is bound under the ſtat. of 8 9. 3 
6. 11. 


de 


£5 © wh, © @ mtu 


im 
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< 11. $ 4. to certify that the treſpaſs was wilful and malicious, 
in order to entitle the plaintiff to his full coſts, ' 

If in treſpaſs for throwing ſtones, c. at the plaintiff's win- Adam ve 
dows belonging to his dwelling-houſe, and breaking the glaſs, C— 
Ec. the plaintiff recover leſs than forty ſhillings, he is not entitled Rey nit 
to any more coſts than damages, unleſs the judge certify that the 
title to the houſe came in queſtion. 

So, in an action of treſpaſs for meſne profits; for this action Doe v. Das 


is founded wholly upon title, Py 9925 
Where, in an action of treſpaſs guare clauſum fregit, a ſpecial Redridge v. 


plea is pleaded, and the iſſue is found for the plaintiff, he is en- Palmer, 


titled to full coſts, though the damages be under forty ſhillings, Nh | 


and the judge do not certify, Baker, 


id. 341. 
(B) Of Actions of Aſſault and Battery. 


I to an action for an aſſault and battery the defendant plead the Smithr, 
gencral iſſue and a juſtification to the whole, and the plaintiff Edge, 
obtain a verdict with damages under forty ſhillings, he is entitled age wy 
to full colts, the battery being admitted on the record, * 


(C) Where the Coſts ſhall be doubled. 


FRE court of Exchequer-chamber is bound to allow double Shepherdy. 
coſts to the defendant in error, on the affirmance of a judg- Mackreth, 


ment of the court of King's Bench. 2H. fl. 84. 


(D) Of awarding the Defendant his Coſts. 


IF the defendant pay into court a ſum under forty ſhillings, Cadwalladee 
which the plaintiff accepts; he is not therefore liable to colts, * Batley, 
as ſuing for a ſum under forty ſhillings. n. 
It is only where there is judgment in favour of the defendant, Per Lord 
that judgment for coſts can be given. The ſtat. of V. 3. gives L2ughbo« 
him coſts, and the gth Ja. 1. c. 3. ſays expreſsly, that where es., 
the plaintiff, © if judgment ſhould be given for him, would be 3:6. mY 
« entitled to coſts,” (for which there never can be a judgment 
for him, it mult be for the debt and damages, to which colts are 
added,) the defendant, if he prevails, takes his judgment for the 
colts. 


(E) What Perſons are entitled to, or exempted from 
the Payment of Coſts. 


ALTHOUGH it appears (a) to be ſettled that executors and (0) Vol. 2. 
adminiſtrators ſhall pay the coſts of a nen pres, yet it hath * * 
been holden (5), that they are not liable to coſts on a judgment warry, * 


3 in caſe of a nonſuit, under the ſat. 14 Ces. 2. c. 17. 6 Term 
(e) Booth v. Holt, 2 H. Bl © 
In 


Ee 3 


422 Coſts, 


Rex v. In an action in the name of the crown upon a bond under the 
erm poſt-horſe act, the court cannot give coſts againit the crown, 
* 5% although the farmer of the duties is the real party. 
Cretwelly., A party grieved who recovers damages againſt the ſheriff un- 
4 der the 23 H. 6. c. 9. for not taking bail, is alſo entitled to coſts. 
ta So, under the ſtat. 29 Eliz. c. 4. againſt the ſheriff for takin 
Rep. 355. 29» © 5 8 
Tyte v. more than the fce allowed by the ſtatute on levying under an 
Glode, Execution againſt the plaintiff, 
Term _ | 
ep. 267% 
Rex v. In- It is provided by ſtat. 13 Geo. 3. c. 78. C 64. that „ it ſhall and 
—_— & may be lawful for the court, before whom any indictment 
_ & ſhall be tried for not repairing highways, to award colts to the 
s Tem „ proſecutor to be paid by the perſons ſo indicted or preſented ; 
— &« if it appear to the court that the defence made to ſuch indidt- 
Inhabitants *© ment or preſentment was frivolous.” Under this ſtatute the 


of Clifton, judge at ne privs only hath power to award colts : if he omit to 


5 Term do it, the court of King's Bench cannot ſupply the defect. But 


. certificate from the judge that the defence was frivolous is ſulk- 


cient to entitle the proſecutor to his colts, though it do not ex- 
preſely award colts. 


Broke v. Where the plaintiff in replevin pleads ſeveral pleas in bar of an 
2.81435 avowry, on which iſſues are joined, and one of them, which 


eſtabliſhes his right of action, is found for him, and the others are 
found for the detendant, and the judge does not certify under ſtat. 
4 Ann. c. 16, the defendant is entitled to the colts, not only of 
the pleadings which form that iſſue which is found for him, but 
alſo of the trial of that iſſue. 


(F) Of Coſts in the ſeveral Steps and Proceedings of 


a Cauſe. 


Fe ſepra, wW ITH reſpect to requiring ſecurity for coſts from a foreigner 
vol. 2. 57+ (plaintiff) there ſcemeth to be {lij! a difference of practice 
Beckman v. in the different courts of He//nimfler-hall, We have ſeen that the 
1 courts of Common Pleas and King's Bench will oblige a foreigner 
« 359* ; 2 l 8 
reſident abroad to give ſecurity for the coſts. But the court of 
Exchequer have reſuſed to inſiſt upon ſuch ſecurity, not indeed 
becauſe they thought the rule, in itſelf improper, but becauſe 
there was no precedent in that court to warrant it, and therefore 
to adopt it in the particular caſe before them would be to give it 
a retroſpective operation, and conſequently would be unjuit. 
Michel v. The court of Common Pleas have conſidered the agreeing to 
Pareſki, take ſhort notice of trial as a waiver of the defendant's oppor- 
tunity to make an application for ſuch ſecurity. 
But, where the plaintiff had become bankrupt and left the 
— kingdom, the court of King's Bench required ſecurity, though 
Rep. 597. the parties were at iſſue, and the plaintiff had given notice of 


Barker v. 


(a) Car. v. trial for the ſittings after the term in which the application was 


Sbawz made. And that court has holden (a), that if a non-reſident 
. 495. foreigner 
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foreigner ſue two defendants, and one of them put in bail, that 
one may require ſecurity for colts from the plaintiff, without 

utting in bail for the other defendant. - 2 

The party ſucceeding on a ſecond trial, which was granted be- Smith v. 
cauſe a ſpecial caſe reſerved on the ſirſt was imperfectly ſtated, belle 
is not entitled to the coſts of the firſt trial. But (5), where the Rep. v3. 
deſcendant in ſuch a caſe gave the plaintiff a cagnovit without going (5) Both v. 
to trial a ſecond time, it was holden, that he was liable to pay 22 

; . « 144. 
the coſts of the former trial. 
Where a venire de novo is awarded, the party ſucceeding is only Lickbarrow 


mt 1 . v. Maſon 
-ntitled to the coſts of the ſecond trial. 6 Term Rep. — 


By a rule of the court of King's Bench, the iſſue money ſhall Hu. 33 C. 3. 
remain to be taxed as part of the colts in the eauſe. 


(G) Coſts, how aſſeſſed or taxed. 


AN incloſure act directed, that the parties who were diffatiſ- Braithwaite 
fied with the determination of the commiſſioners might bring „ Bradfordg 
actions to try their rights, and that if the verdict ſhould be in * 
favour of the commiſſioners' determination, the coſts ſhould be * 
borne by the plaintiff, and if againſt ſuch determination, then 
by the proprietors at large. An action being brought by a pro- 
prictor, who claimed nine diſtinct rights, and recovered for three 
only, i was holden, that he ſhould have his coſts only on thoſe 
iJues that were found for him, and that on the others the de- 
icndant ſhould have his colts. 


Covenant. 


(A) Of expreſs Covenants. 


FAPRESS covenants are obligatory upon the covenantor in 
cvery event, and in every (tate and condition of the thing 
which is the ſubject of the covenant. And herein they differ 
from thoſe which are implied by operation of law: for when the 
law creates a duty, and the party is aiſabled to perform it with- 
dut any default in him, the law will excuſe him: but, when the 
party by his own contract creates a duty or charge upon himſclt, 
hie is bound to make it good, notwithſtanding an accident by Bullock v. 
nevitable neceſſity. Hence, a leſſee who covenants generally to 


py rent, or to repair, is bound to the performance of his cove- Rep. 6g. 
Ee4 naut, 


424 Covenant. 
Brecknock, nant, notwithſtanding the premiſes may be deſtroyed by an acci. 
&c. Navi- dental fire, So, on a covenant to build a bridge in a ſubſtantial 
* manner, and to keep it in repair during a certain time, the party 
ard, is bound to rebuild the bridge though broken down by an extra- 
1d. 750. ordinary flood. 
Hare ». And with reſpect to.expreſs covenants equity follows the law, 
—_ and where no cquitable circumſtances ariſe, will not relieve from 
them, on account of the deſtruction of the value of the ſubject 
by a ſubſequent accident. In equity, therefore, as well as at 
law, a tenant covenanting to repair, damage by fire only except. 
ed, continues liable to the payment of the rent, notwithitanding 
the premiſes are deſtroyed by fie: for the equity of the parties 


” is equal, and therefore the rule of law mult prevail, 
!/ 
(B) Where an Action of Covenant is the proper 
| Remedy, 
Griffiths v. WHERE the leſſor reſerved in a leaſe a right to enter and cut 
1 timber, making reaſonable ſatisfaction to the leſlee tor any 


Rep. 66. damage occahoned thereby; it was holden, that covenant would 
not lie by the leſſee for a wrongful act of cutting dowa by .. td 
perſon, without the conſent or authority of the leſſor, though ſuch 
act were afterwards countenanced by the leſſor. 


(C) Where the Aſſignee ſhall be bound by the Cove- 
nant of the Aﬀignor, 


T atern v. A Covenant in a leaſe, that the leſſee, his executors and admi. 

pn, niſtrators, hall conflantly reſide upon the demiſed premiſes, during 

25 * 1 demiſe, is binding upon the aſſignee of the leſſee, though he be 
not named]; for it is quodam modo annexed and appurtenant to the 
thing demiſed. 

Brewer v. A leſſee of tythes covenanted for himſelf and his aſſigns with 

— Anſtr. the owner of lands in the parith not to take tythes in kind from 

my him or his tenants, but to accept a reaſonable compoſition not ex- 
ceeding 35. 6d. per acre. An under-leflee is not an aſſignee 
within the meaning of this covenant, for this covenant, not being 


made with the leſſor, does not run with the tythes, but is merely 
perſonal. 


(D) Where the principal and all auxiliary Covenants 
ſhall be ſaid to be void and extinguiſhed, 


Guppy v. FF an indenture of apprenticeſhip be void as contrary to the 
* „ u atute of 5 Elix., all covenants entered into by a third perſon 
* *5* for {curing the performance of that indendure are void alſo. 


er 
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In conſideration of 250 J. paid by B., and of the farther ſum Camphell x. 
A . of 250/. to be paid, Sc., covenanted, that he would, with 7 
all poſſible expedition, inſtruct B. in a certain mode of bleaching Hp we. 


linen, for which he had obtained a patent; and B. covenanted, that 
he would on or before a certain day, or ſooner, if A. ſhould be- 
fore that time have inſtructed him, c. pay the farther ſum of 
2501. It was holden, that A. might fue B. for the 250 J. without 
averring that he had taught B. the mode of bleaching linen, &e., 
the covenants of the parties being independent covenants. 


In a leaſe for ſeven years containing the uſual covenants, that Porter v. 
the leſſee ſhould pay the rent, keep the premiſes in repair, Er. 22 
there was a proviſo that the leſſee might determine the term at Rep. 665. 


th- end of the firſt three or five years, giving fix months previous 
notice; and that then from and after the expiration of that no- 
tice, and payment of all rents and duties to be paid by the leſſee, 
and performance of all his covenants until the end of the three 
or five years, the indenture ſhould ceaſe and be utterly void. To 
an action brought for the non-payment of the rent, the defend- 
ant pleaded as to the rent for part of the time, nothing in arrear ; 
and as to the reſidue, that before the end of the firſt three years, 
he, under the above proviſo, gave notice to the leſſor of his in- 
tention tv quit, which notice was accepted, and that at the ex- 
piration of tne notice he gave up the poſſeſſion. As to the firſt 
part of the plea, the plaintiff took iſſue, which was found for the 
defendant; ard as to the other part he replied, that the defendant 
did not pay all rent and arrears of rent and duties on the tenant's 
part to be paid, Sc. and perform all the covenants in the indenture 
on his part according to the proviſo, until the expiracion of the firſt 
three years. On demurrer to this part of the replication, it was 
holden, that the payment of rent and performance of the other 
covenants are conditions precedent to the leſſee's determining the 
term at the end of the brit three years, and that his merely giving 
{ix months notice, expiring with the firſt three years, was not ſuf- 
ficient for that purpoſe, 

A. covenants to build a houſe for B. and finiſh it on or before 


a certain day, in conſideration of a ſum of money which B. cove- * 
nants to pay A. by inſtalments as the building ſhall proceed. The 489. 


finiſhing of the houſe is not a condition precedent to the paying 
ot the money, but the covenants are independent. A. therefore 
may maintain an action againſt B. for the whole ſum, though the 
building be not finithed by the time appointed. 

By articles of co-partnerſhip the plaintiff agreed to take the de- 
fendant as a partner, and to. give him half the intereſt in the leaſe 
of the houſe, to commence from and after the agth of September. 
The defendant covenanted to pay 300 J. on or before that day, as a 


premium to be. admitted as a partner. Upon non-payment of 


the money at the day, the plaintiff may ſue, averring his readineſs 
to take the defendant as partner, without executing or tendering 
artictes of co-partnerſhip, or a conveyance of the leaſe, , 


Terry v. 
Bl. 


Walker Vo 
Harris, 


Anſtr. 249. 


Ledwelly. In covenant for quiet enjoyment the declaration ftated, that be. in 

8 fore the demiſe to the plaintiff the defendant had made a demiſe to de 
erm . . . 

Rep. 453. another perſon, which was then ſubfiſting ; that in order to get ſc: 

into pofſeſhon, the plaintiff brought an ejectment, but was non. - 

ſuited, on account of that prior demiſe ; and that he had never m 

been in poſſeſſion. The defendant pleaded, that for the firſt half 77 


year of the plaintiff's term, the plaintiff might have enjoyed, c. 
but that for non-payment of the rent for twenty-one days after 
that half year, the defendant had a right to re-enter according to a 1 
proviſo in the leaſe, and that he did re-enter, c. This plea way 


holden to be bad, as being no auſwer to the plaintiff's demand. 

P. 
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(A) Of the Original and Antiquity of Parliaments, 0 

1 Reeves'3 N King 7ohz's great charter it is declared, that no ſcutage or a 

| Hitt. 209. aid thall be levied on the ſubject ½% per commune concilium p* 

| . regni mſtri, except in the three caſes in which a feudal lord was ks 

| ted in Henry entitled to the aſſiſtance of his vaſſal; namely, on marriage of his « 

| the Thi'd's daughter, on making his ſon a knight, and to redeem his perſon ee 
| —_— four captivity ; a reſtriction that was declared by the charter to 

| hold good, not only between the king and his tenants, but be- ( 
| tween every lord and his tenants. In order to aſſemble the com- 
mune cencilium regni to aſſeſs ſuch ſcutages and aids, the king en- 
gaged to ſummon all archbiſhops, bilthops, abbots, earls, and 

greater barons, figillatim per literas ; et preteren, ſays he, faciemus ] 

ſummoneri in generalt per vicecomites, et balltvos nsſtros, omnes illos gui wy 

\ de nabis tenent in capite; a paſſage, that ſeems, beyond all contro- „ 

xerſy, to point out the conſtituent members of the great council = 

of the kingdom in thoſe days. E 

6 

(B) Of the Perſons of whom it conſiſts. ta 

ar 

BY the 12 & 13 I. 3. c. 2. commonly called the Act of Sue- be 

ceſſion, it is provided, “ That, after the acceſhon of the of 

& houſe of Hanover, no perſon born out of the king's dominions, =: 

© except of Eugliſb parents, (although he be naturalized,) ſhall be 2 

& capable of being a member of either houſe of parliament.” M 

And by 1 G. 1. fl. 2. c. 4. © No bill for naturalization ſhall be ex- th 

« hibited without ſuch a prohibitory clauſe.” «6 

It ſhould By the act of 4 Ann. c. 4. the iſſue of the body of the Princes wi 


_ rk Sepbia, and all perſons lineally deſcending from her, born, “or 
ale. 6 hereafter to be born,” are declared to be, and ſhall be, to all 
jateats 


Court of. Parliament. 427 


Append. ] 

nem and purpoſes, deemed nauralborn ſubjects of this king: ggg 
at 

_ ly ag 


{c:iption would include the houſes of Pruſſia, Denmark, and Orange) are natural-born ſubjects of this 
realm, See Lord Someis's ! etter to the Elector of Hanover, dated the lach of April 1706, and pub- 
liſhed in Macpherſon's State Papers, p:ge 37 vol. 2+ Accordingly, no bill was paſled for naturalizi 

the Princeſs of Wales in 1795, or the Pr ncets of Ptuſſia, when married to the Duke of York in 


1793. 


By an act paſſed by the parliament of Scotland for ſettling the on the 218 
manner of electing the fixteen peers, which is inſerted in the act of October 


of union, 5 Ann. c. 8. art. 25. F :2., thoſe who are elected of eee 


the ſixteen peers muſt be twenty-one years of age complete. But mons was 
there is no legiſlative enactment on this ſubject reſpecting other iſſued to the 


peers. Minors indeed are excluded from fitting as peers of Great —— 


Britain when they come to their honours by creation or deſcent; he being 
but that is merely by a ſtanding order of the Houſe made the en — 
age; 

22d of May 1085. — 
Houſe of Lords, by the recommendation of the committee of privileges, referred theſe two queſtions to 
the judges, © Whether « min» may fit in quality of a judge in any court of juſtice, by the lau of 
« England, anc g ve judgmens ? 2. Whether a judgment may by law be excepted againſt by writ of 
« err or "tre wiſe, wherein any one that fat as a judge and gave his judgment was a minor? Te 
the fir+ ot theſe que'tions the Lord Chi-t Ju'tice reported on the 6th of November following, that it 
was h- unanimous ovinion of all the judges, © That by the law of England, in the ordinary courts of 
« jult.ce, n mi ic can lit, or give any judgment as a jodge.“ On the 14th of December, the Houſe 
orderec the committee of privileges to prepare A de latation,“ reſpecting both the time paſt and to 
come, which me prevent the inconvenience of minors fitting in the Houſe. This declaration was re- 
ported on the 18'h December. That, accord ng t» the law of the rea m and the ancient conſtitution 
© of pa a en, Minors vught not to ficor vote in piritament 3** and the Houſe agreed to it. The 
commiltee hen recommended, . That a declaratory bill be prepared to remedy this inconvenience for 
« (he tu ure, witrout any retroſp-*t, and to confirm ali that hath already paſted.” The Houſe ors 
eered thi: latter part of the ſep rt to be laid alive, 2 Hatſ. Prec. 10. notes. 


C) Of the Manyer of their Summons and aſſem- 
bling. 


II doth not appear by the ſirſt record of ſummons now extant, 
an. 49 H. Z. by what warrant the Lord Chancellour cauſed the 
writs of ſummons to be made. The king was then a priſoner to 


Elſynge, 28, 


9. 
(2) Though 
it be very 


Montfort, But ſurely none but the king can ſummon the parlia- clear, that 


ment (a). And this is the reaſon that Hen. IV having taken his 2 feria. 
ment can be 


liege lord King Rich II. priſoner on the 20th day of Aug. an. 23. legally af- 
cauled the writs of ſummons for the parliament, wherein he ob- ſembled, but 


tained the crown, to bear date the 19th day of the ſame month, 2 


and the warrant to be per ipſum regem et concilium, and himſelf to the crown, 
be ſummoned by the name of Henry Duke of Lancaſter. yet _ are 
Woinſtances 
of x parliament being called and fitting, and being acknowledged as ſuch withogt being originally ſum- 
moned by writs ſſued by order of the king. The firſt was that of the Convention Parliament, which 
Net on the 25th f April 1660, and ſat till the 2gth of December in that yar, and was then diſſolved. 
This pailizment was ſumm ned by writs iſſued under the direction of an orginance paſſed on the 16th of 
March s , by the remainder of the Houſe of Commons that had been called by Charles the Firſt, on 
ine :d of November 1:40, The ordinance was entitled, © A bill for diſſol ing the parliameat begun 
and holden a: Weftminſer on the 3d of November 1640, and fo: the calling and holding a parliament 
* at We'tminſter, n the 25th day of April 1660.” It was, however, thcught adviſable, afterwards, 
when the egal government was re- e abliſhed, to paſs an act of parli»ment to remove all diſputes concern 
ing the atiembling and fitting of this pactiarnent ; and it was accordingiy declared and enacted by 12 Car. 2. 


ji That the parlament begun and holden at Weſtminſter on the 3d of November 1640 is fully 
„ 4Talyed and determined, and that the Lords and Conunons now fitting at Weſtmiuſter, in this — 
640 
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« ſent porſtament, are the two houſes of parliament, to all intents, conſtructions, and purpoſes wWhatſo. 
« ever, notwithſtanding any want of the king's writ of ſummons, or any other defect.“ But notwith. 
Kanding this expreſs declaration by act of parliament, it appears that doubts were Kill entertained, whe. 
ther the patliament of 1640 was legally difſo'ved. For, on the 24th of May 1661, the judges were 
ordered to attend the Houſe of Lords, to give their opinion upon this queſtion ; and on the bth of June, 
the judges having attended, and having given an unanimous opinion, „ That the ſaid parliament begun 


4 on the zd of November 1640 is now determined; the Lords ordered the At.orney- General to prepatg 

a particular bill for declaring this to be the law; and a clauſe for this purpoſe was inſerted in an act which 

| —— in the 13th of Cha. 2 c. 1. entitled, „ An act for the ſafety and preſervation of his Majeſty's 
per 


on and government againſt trealonable and ſeditious practices and attempts. 2 Hatſ. Prec. 280. 


It is remarkable, that ſuch a proviſion ſhould be inſerted in a temporary law. — The other in ſtance ot a 


parliament, ſummoned by writs, not iſſued by the king's authority, is the Convention Pariiament, which 
met on the 22d of January 1688, and which was elected by virtu* of letters written by the Prince of 
Orange, in conſequence of the addreſs of the Lo ds Spiritual and Temporal, and cf thole members of the 
Houſe of Commons that had ſerved in any of the pirliaments during.the reign of Charles the Second, who 
together with the alde men, and ſeveral of the common council of London, had aſſembled at, St. James's 
on the 26th of December, at the deſire of the Prince of Orange. Theſe letters were directed to the Lords 
Spiritual and Temporal, and to the ſeveral counties, univer Fries, cities, boroughs, and cinque ports, for 
calling a convention to meet on the 2 deof January. Atter ſettling the crown on the Prince and Princeſz 
of Orange, an act was immediately paſſed, as in the former inſtance, for removing and preventing all 
queſtions and diſputes cogcerning the aſſembling and fitting of this preſent parliament, by which “ thig 
« convention is declared to ke the two houſes of pariiament to all intens and purpoſes whatioever, not- 
«« withitanding any want of writ of ſummons or 0: her defect; and that this at, and al! other acts to 
$« which the 10yal aflent ſhall be given, before the next prorogation, ſhall be underſt od, taken, and ad. 
« judged in law to commence upon the 1 ;th day of February, on which day their Viajeſtics, at the re. 
ee queit and by the advice of the Lords and Commons, did accept the crown and royai dignity of the 
« King and Queen of England, France, and Ireland, and the dominions and territor es thereui.t» be- 
6 longing . Notwithſtanding this ſtatute, it was thought aiviſable, on the meeting of the next pu. 


. Hament, elected by virtue of writs iſſued by King William and Queen Mary, ta pals another act, “ For 


tc recognizing their Majeſties, and for avoiding all queſtions touching he acts made in the parliainert 
«& aſſembled at Veſtminſtes the 13 of February 3658.” This act, the ad of W. & M. ſt. 1. C. 1. 
enafts, ** hat all and fingular the acte made in the laid parliament, were and are laws and ſtatutes of this 
« kingdom. See, in the Lords Journal of the 5th of April 10 go, a very curious proteſt on the ſubject of 
this bill, touching the validity of the laſt parliament, and the obz<Etion which had been made to the want 
of wits of ſummens. 2 Hat. Prec. 281-2. 5 


14. ibid. The warrant hath been divers ; ſometime per breve de privat 
figilto ; but moſt commonly per ip/uum regem, or per ipſum regem e 
concilium. 

If the king hath been abſent out of the land, and a ciſtor ap- 
pointed (as the manner is) the writ bears zee by the ciſſſas, and the 
warrant is per ipſum regem, et dominum cuſtodem, et concilium, prout 
en. 13 E. 3. TefteEdwardo duce Cornubiæ, &'c, cuftode Angliæ. Per 
ipſum regem, et dominum cuflodem, et concilium. An. 20 E. 3. conſ- 
mile, An. 9 H. 5. Teſte Johanne duce Bedford, ciſtode Angliæ, 
Per ipſum regem et concilium. An. 9 H. 6. The king being in 
Paris, y Humfrido duce Gloceſtriæ, ciſtode Angliæ. Per breve de 
privato ſigillo. But, if the king be within the land, though within 
age, and a protector appointed him, he alone is ig to the writ, 

and the warrant is per ipſum regem; prout an. 1 H. 6. and ſome- 
times per ipſum regem et concilium. 

By the act of 5th & 8th of V. 3. c. 25. 1. „% When any new 
« parliament ſhall be ſummoned or called, there ſhall be forty 
« days between the 7% and return of the writs of ſummons.” 
But by the 22d article of the treaty of union, it is reſolved, 
% That ſuch time ſhall not be leſs than „iy days after the date of 
ee the royal proclamation iſſued for that purpoſe.” From that 
time to the preſent, though no poſitive law has been made on 
the ſubject, y days have always been allowed between the % 
and return of the writs of ſummons, 

| Formerly, 
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Formerly, the parliament, when prorogued, could not be convene, (a) This 
ed before the expiration of the time to which they were prorogued. OKs A 
But by the 26th of G. 3. c. 107. $95, 96, 97. (a), the king is quarg was 
empowered to cal! out the militia, and ſummofi parliament upon firſt given by 
fourteen days notice, in all caſes of actual invaſion, or upon im- the ſtatute 


minent danger thereof, and in all cafes of rebellion and inſurrec- 228 


6 : . c. 3.; which 
tion, which notice by an act of this ſeſſion (37 G. 3.) is declared ſtatute was 
to be ſufficient in any caſe. — N 


ſeven years, and was ſuffered to expire, ſo that the country was deprived of it for three yeart» 


By the 5th of Elia. c. 1. g 16. all members, before they come 
into the parliament-houſe, are to take the oath of ſupremacy 
before the Lord Steward for the time being, or his deputy or de- 
puties, for that time to be appointed, 
By the 7th of Ja. I. c. 6. $8. the oath of allegiance is, in like 
manner, ordered to be taken by members before they come into 
the houſe. | 
By the 3oth of Cha. 2. fl. 2. every member is to take the oath 
of allegiance and ſupremacy, and make and ſubſcribe the declara- 
tion againſt tranſubſtantiation, between the hours of nine in the 
morning and four in the afternoon, a peer at the table in the 
middle of the Houſe of Peers, and whilſt a full houſe of peers is 
there, with their Speaker in his place; and a member of the 
Houſe of Commons, at the table in the middle of that houſe, 
whilſt a full houſe is duly fitting, with the Speaker in the chair. 
By the 13th of W. 3. c. 6. $ 10, every member is to take the At the be- 
oath of abjuration * at the table,” in the ſame manner, and be. Sianing of 


tween the ſame hours, as he takes the oaths of allegiance and ſu- — * 
premacy by the zoth of Cha. 2. 7 met in the 
year 1780, 


there was ſome deba'e in the Houſe of Lords, whether any lord might, notwithſtanding the limitation 
of time expreſſed in this and the preceding act, be admitted to take the oaths, and fign the declaration* 


#fter four o'clock ; and the Lords determined that he might.-The Houſe of Commons, by their uniform 


practice, have always determined differently, Nor does this determination of the Lords ſeem to be con- 
fiitent with an order of their lordſhips, „That lords who come to take the oaths be preſent for that 
& purpoſe at the firſt fitting of the houſe ; otherwiſe to withdraw from the debates for that day.“ 
2 Hatſ. Prec. 82. 


By the 33d of G. 2. c. 20. every member (except as is therein Notwith- 
excepted) is, before he preſumes to vote in the Houſe of Com- ning all 
. x . , - theſe laws 
mons, to take the oath of his being qualified, and to deliver in gyich are 
his qualification at the table. introductoty 
. to a mem- 
ber's taking his ſeat in the houſe, a perſon when returned, is, though he ſhould not have taken his ſeat, 
to all intents a member, except as to the right of voting, and is entitled to the ſame privileges as any 
other member of the houſe. Inſomuch that upon the t zth of April 1719, the Houſe determined 
That Sir Joſeph Jekyll was capable of being choſen of a committee of ſecteſy, though he had not 
* been {worn at the clerk's table. 2 Hati. Prec. 83. note. 


(D) Of Elections. 


1. Of the Electors and their Qualifications. 


FROM the time the clergy have waived the right of taxing them- 

* ſelves, which was ſoon after the Reſtoration, they have voted 

in the election of members of the Houle of Commons by virtu : 
0 


Court of Parliament. 
of their eccleſiaſtical freeholds. This was done at firſt without any 
particular law for the purpoſe : but there are two acts of parlia- 


ment ſince paſſed which ſuppoſe it to be now a right, viz, 10 Anne, 
Co 23. & 18 G. 2. © 18. 


2. Of the Elected, and their Qualifications. 


"THE notion, that the clergy are ineligible ſeems now to be 
| almoſt entirely done away. We have ſeen that it has been 
expreſsly determined by the Houſe in Mr. Ru/hworth's caſe, that 
a deacon is eligible. But there is a difference, it has been ſaid, be- 
tween perſons in prieſt's or in deacon's orders; the firſt is an in- 
delible character, the other not. But there ſeems to be no found- 
ation for this difference: the character of a deacon is equally in- 
delible with that of a prieſt, as appears from the 56th canon. 
2 Hatſ. A perſon elected and returned a member of the Houſe of Com- 
_ 8 „ mons, is not eligible for any other place, unleſs by the acceptance 
— of an office, or ſome other act, he vacates his former ſeat. One 
bi te reaſon, among others, for this is, that, though a member is elected 
writs ar* by the freeholders of a county, or the electors of a particular bo- 
EXeculing o- 4 
gether in all rough, he becomes, when elected, the repreſentative of the whole 
parts of the commonalty of Great Britain, and is therefore already the legal 
kingdoms repreſentative of the county or borough, whoſe ſeat 15 at that 


it has been ©, 
uſual for the time vacant, 


fame perſon to be elecled for two or more different places, and, when the Houſe meets, for ſuch perſon tc 
make his election for which place he will ſerve. But, when a perſon is elected, and the indenture of re- 
turn is executed, and actually returned into the Crown-office, from that inflant he becomes in law a 
member of the Houſe of Commons, and is not eligible for any other place. Sce Lord Althorpe's cafe, 
March 1782. : 


(a) Vol. 1. It is ſtated in the preceding part of this work (a), that perſons 

123 outlawed in civil actions, or in execution, are ineligible. This po- 
ſition is queſtionable, and Mr. Hatſe/Ps opinion is, that it ſhould 
ſeem from the reſult of the caſes upon the ſubject, that a perſon 
is eligible, though an outlaw, or in execution, at the time of his 
election. At the ſame time it mult be confeſſed, that the point is 
not clearly eſtabliſhed. : 

The eldeſt ſons of peereſſes in their own right, and of biſhops, 

as lords of parliament, are within the exception of the qualifica- 
tion act or the gth of Anne, c. 5. 

General Ambaſſadors, and miniſters employed abroad, are eligible. The 

Carpenter's commiſſaries appointed in 1714 to treat with the commiſſaries of 

— 5M France, and the commiſſioners appointed in 1778 to treat with the 
Americans, were conſidered as falling within this deſcription. 

Mr. Roſe's The clerk of the parliaments has been elected, and admitted to 


1785 June fit as a member of the Houſe of Commons. 


The ſtatute of 6 Anne, c. 7. which incapacitates any perſon 
from being elected, or fitting as a member cf the Houſe of Com- 
mons, who ſhall accept of an office of profit under the crown, 
created ſince the year 1705, excepts from its operation any mem- 
ber, being an officer in the army or navy, who ſhall receive any 

2 Hatf. new or other commithon in thoſe ſervices. When Admiral 
Piec. 58. 8 Beſca wen 


7 


15 
2 
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Boſcawen was appointed general of marines in 1759, there was a 
doubt, whether the marines being to ſerve at land as well as at 
ſea, and being regimented, he, being only a ſea-officer, would not 
vacate his ſeat by ſuch acceptance; the part of the appoint- 
ment which concerned the land ſervice being to him, a mere naval 
officer, a new appointment, and not a promotion in the navy, 
But upon conſideration and conſultation with the law-officers of 
the crown, and after inſpection of the ſeveral documents and acts 
relating to the matter, it was determined, though with much 
doubt, that he ſhould not vacate his feat. 

It is provided by the 18th of G. 3. c. 59. F 4. and the 33d of G. 3. 
c. 36. That the feats of members returned to ſerve in parliament 
ſhall not be vacated by the acceptance of a commiſſion in any 
corps of fencible men in Scotland, or in any corps to be raiſed in 
Great Britain, in which the officers ſhalt not be entitled to half- 
pay, or to rank in the army after their actual ſervice, 

In 1774, Mr. Maitland was elected for the burghs of North 2 Hat. 
Berwick, &c.z upon which a petition was preſented againſt that Prec. 56. 
election, ſtating that Mr. Mailand was ineligible from his hold- +. pl 
ing the office of clerk of the pipe in the Exchequer, which was 423. In 
alleged to be a new office created ſince the 25th of Octaber 1705. June 1785, 
But it was determined, that though the particular office under the 2 — 
name of the Clerk of the Pipe did not exiſt at the time of the of the bil 
Union, yet becauſe the funct on; of that office had been always ** for better 
executed in Scotland, though by an officer under another name, .. a. 
this was not a new e within the meaning and ſpirit of the act of “ auditing 
Queen Anne, and that therefore Mr. Maitland was eligible, the pub- 


6 lick ac- 

« counts,” a doubt was ſuggeſted by Mr. Fox, Whether the commiſſioners who were to be appointed 
under the authority of that bill would come within the meaning of theſe words of the ſtatute of Queen 
Anne, as holding a nete ce, and by that be diſqualified from being eligible or fitting in the Houſe of 
Commons; or, whether they would be confidered as executing only he cd ce of auditor of the impreſt, 
from which the then preſent auditors were removed by that bill. Mr. Pitt, Chancellour of the Exche- 
guer, ſeemed to think from ſome words in the bill, that it was a new office, and therefore no clauſe was 
neceſſary ſpecifically to exclude thele commiſſioners from the houſe and the Speaker was of the ſame 
einion. But upon confidering Mr. Maitland's cafe, and it being intended that theſe commiſſioners 
ſhould not be eligible, Mr. Pitt was induced to conſent to the inſertion of aclauſe, declaring ditectiy, thx 
they ſhould be incopable of being elected, or fitting as members. 


3- Of the Duty of returning Officers, and the Remedies againſt 
them; and of the Mode of proceeding upon Complaints of un- 
due Elections. 


In order to prevent unneceſſary delays in the execution of writs 
for the election of members for Scotland, it is provided by 
35 G. 3. c. 65. that the ſheriff or ſteward depute or ſubſtitute of 
any county or ſtewartry ſhall, within fix days after receipt of the 
writ, direct the notices required by law to be piven as to the time 
and place of election, and that the day of election ſhall not be 
ſooner than ſix, or later than fifteen days after the day of pub- 
lication at the church doors. 

The act alſo directs, that no other perſon but the ſheriff or 
ſteward depute, or his ſubſtitute, ſhall receive or execute the 
writ; aud that if any principal or high ſheriff or ſteward, or 2 

other 
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other perſon ſhall interfere in the execution of the writ, he ſha!t 
forfeit a thouſand pounds, and be incapacitated from ever bearin 
or executing any office or place of truſt under the crown. The ad 
likewiſe impoſes a penalty of five hundred pounds upon ſheriffs or 
Rewards deputes, or their ſubſtitutes, neglecting or refuſing to 
perform their duty. 1 8 

It is provided by 36 G. 3. c. 59. That if after counting the 
Houſe according to the directions of the roth of G. 3. c. 16. 
there be leſs than one hundred members preſent, or if the forty- 
nine members, not ſet aſide nor excuſed, cannot be completed, the 
Houſe may (after the order for taking the petition into conſider- 
ation ſhall have been adjourned to a particular hour on the fol- 
lowing day as in that act is directed) proceed upon any order of the 
day for the call of the Houſe that may have been previouſly fixed 
for that day, or direct that it be adjourned, and act therein as is 
uſual in ſuch caſes: and in caſe no order of the day for a call 
of the Houſe ſhall have been previouſly fixed for that day, then 
the Houſe may order that the Houſe be called over on ſuch 
future day as they ſhall appoint, and may make all neceſſary orders 
relating thereto, and in any caſe may make ſuch further orders as 
to them ſhall ſeem expedient for enforcing the attendance of 
merabers on the buſineſs of the Houſe ; and the Houſe ſhall then 
adjourn to the ſame day to which ſuch order or orders ſhall be 
adjourned, and fo from time to time, as occaſion ſhall require; 
and in caſe no ſuch proceedings with reſpect to the call of the 
Houſe, or the above matters, ſhall take place, or, if in the courſe 
of thoſe proceedings the Houſe ſhall be adjourned for want of 
members, the Houſe ſhall be taken to be adjourned to the ſame 
day to which ſuch order or orders ſhall have been adjourned. But 
if ſuch forty-nine members cannot be completed, the Houſe ſhall 


not proceed to any of the above matters until the door is unlocked, 


and the parties, their counſel and agents, are withdrawn from the 
bar. Nor ſhall the Houſe proceed to any other buſineſs (other 
than ſuch as may be expreſsly allowed by any act of parlia- 
ment) until there be a due attendance of members, except calling 
over the Houſe, adjourning ſuch call, or ordering a call on a 
future day, and making orders relative thereto, or other orders for 
enforcing the attendance of members on the buſineſs of the Houſe. 


(E) Of the Method of paſling Bills. 


PHE form of giving the royal aſſent to bills has been for a con- 
ſiderable time paſt by the clerk of the Houſe of Lords, 
either the king preſent, or in the preſence of commiſſioners au- 
thoriſed by him. There have been inſtances (a) of hills being 
paſſed by letters patent. In the ſtatute of the 33d of Henry the 
Eighth, c. 21. (5) intitled, “ Queen Catherine and her complices 
e attainted of high treaſon,” it is declared, $3. * That the king's 
« royal aſſent, by his letters patent under the great feal, and 
“ ſigned with his hand. and declared and notified in his abſence to 


Parliament, a. the Lords Spiritual and Temporal, and to the Commons afſem- 


518. 


bled 
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« bled together in the High Houſe, is and ever was of as good 
« ſtrength and force as though the king's perſon had been there 
« perſonally preſent, and had aſſented openly and publickly to the 


« fame.” And in { 4. it is enacted, „That this royal aſſent and 


« all other royal aſſents hereafter to be ſo given by the kings of 


« this realm, and notified as is aforeſaid, ſhall be taken and re- 
« puted good and effectual to all intents and purpoſes without 
« doubt or ambiguity ;z any cuſtom or uſe to the contrary not- 
« withſtanding.” 

One of the grounds alleged for the reverſal of the attainder of 
the Duke of Norfolk in the reign of Henry the Eighth was, that 
the king had not figned the letters patent for giving the royal 
aſſent to the act with his own hand, but that his ſtamp had been 
ſet to them by one William Clerk, And · the queſtion of the validity 
of the act upon this ground was brought and argued before all 
the judges at Serjeants' Inn, by the perſons who had purchaſed 
the lands of the attainted duke; but it does not appear that the 
judges gave any opinion upon it. 

All the commiſſions and letters patent for giving the royal 


aſſent to bills agreed upon by both Houſes, recite, < Whereas we 323 


have ſcen and perfectly underſtood an act agreed upon by 
« you (a), our loving tubjects the Lords Spiritual and Temporal 
« and the Commons in this our preſent parliament aſſembled. and 
« indorſed by you, as hath been accuſtomed,” Sc. We. This re- 
cital, faith Mr. Hatſell, which ſhews the neceſſity of the bill being 
communicated to the king, after it has been agreed upon by both 
Houſes, clearly explains, what might otherwiſe have been matter 
of doubt, Why the commiſſioners, who in ſeveral inſtances 
had been, by a prior commiſſion, authoriſed not only to begin 
and hold the parliament, but to ds every thing which for us, and 
« by us, ſhall be there to be done, could not under that commiſſion 
% have authority to give the royal aſſent to any bill.” And as 
the former commiſſion is not revoked, this ſhews why the Lord 
Chancellour in 1708, 1754, 1768, and 1789, gave the royal affent 
by virtue of two commiſſions, viz. the general one upon opening 
the ſeſſion, and a ſpecial one for the purpoſe of giving the royal 
alient to the bills in queſtion, Lord Clarendon ſays, * hat when 
it was propoſed on Charles the Firſt going into Scotland in 164 1, 
* that he ſhould leave a commiſſion with ſome perlons to pats 
* ſuch aQs as ſhould be prepared and be agreed to by both Houſes 
ein his abſence, it was found that no ſuch commiſhon could be 
legally granted, to give the royal aſſent to any acts that were 
* not conſented to by both Houſes, at the date of the com- 
“ miſhon,” N 


3 Parl. Hitt, 
298. 
Dyer, 93. 


2 Hatſ. Pre. 
21. 
(a) © It is 
& not ouly 
« lawful,” 
ſaith my 
LordClaren- 
don, „ for 
& the Privy 
« Council, 
& but their 
oc duty, ro 
& give 
ce faithfully 
6 and fieely 
tc their ad- 
« vice to 
te the king 
*© upon all 
© matters 
© concluded 
in parlia- 
© ment, to 
& which his 
& royal 
c ailent is 
« neceſſary, 
4% 15 well ag 
„% upon any 
« her tubs 
(„ jeCt hat- 
« ſgever. 
« Nav, 4 
de privy- 
«© counſel- 


our, as ſuch, is bound to diſſuade the king from conſenting to that which is prejudicial to the crown z 
at leaſt, to make that prejudice manifeſt to him; though as a private perſon he could with the 2.3tter con- 
ſented to. And therefore, by the conſtitution of the kingdom, and the conſtant pract ce of former times, 


* al! bills, after they had paſſed buth Houſes, were delivered by the clerk of the pa lizment tothe clerk of 


the croWn, and by him brought to the Attorney-General, who preſented the lame to 
council; and having read them, declared what alterations were made by thote bis, to 


upon a full and free debate by his counſeliours, the king reſolved accordingly upon ſuch 
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2nd what benefit or detriment, in profit or juriſdiction, would accrue thereby to the crown: and then 
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u been the lanown practice, ſo the reaſon is very viſible ; that the royal aſſent being a diſtin and eſſen. 
6 tial part towards the making a law, there ſhould be as much care taken to inform the underſtangi 
« and conſcience of the king upon thoſe occefions, as theirs, who prepare the ſame for his royal aſſent,” 
Hiſtory of the Rebellion, vol. 1. book the 3d, pag. 157. One of the reaſons al gned in the preamble to 
the act of 13 & 14 Car. 2. c. 29. for the reverſing of 1.orc Strafford's attainder, is, that when the king 
figned the commiſſion for giving the royal aflent to the bill, he did it «© with*exceeding great ſorrow, ang 
« jt was ever remembered by him with incxpreflible grief of heart; and out of his majeſty's great piety 
« he did publickly expreſ< it, when his own ſacred lite was taken away by the moſt deteitab'e traitors tha: 
« ever were. This ſhews that it was the opinion of parliament, that it was eſſential to the validity of 
an act, that the royal aſſent to it ſhould be given freely. ite, The intierent and conſtituticnal p;eroga. 
tive of the crown, to withhold the royal atient, has not been exerciſed ſince the 11th of March 1707, 
when Queen Anne refuſed her aſſent to © 2 bill for ſettiing the militia of that part of Great Britain 
66 called Scotland.” 


2 Hatſ. When a bill has paſſed both Houſes, it is not neceſſary that 
Prec. 320. jt ſhould be ſent back to the Commons before it receives the 
royal aſſent, unleſs it be a bill of ſupply, for this the Commons 
claim a right of preſenting by their Speaker. 
2 Hatſ. On the 7th of March 1785 a commiſſion was made out and 
Piec. 321. paſſed the preat ſeal, for giving the royal aſſent to ſeveral bills 
, eine; 0) | 
agreed upon by both Houſes z but, by ſome miſtake, the malt bill, 
which had paſſed both Houſes, and the agreement to which by 
the Lords had been communicated to the Commons, was left out, 
As ſoon as this was diſcovered, from the lift of bills ready for the 
royal aſſent, which is always ſent to the Speaker, notice of the 
error was given to the Lords, and a deſire expreſſed, that it might 
be rectiſied by iſſuing a new commilſon, and not executing the 
commiſſion which was then ready. Accordingly, no proceedings 
were had upon the firſt commiſſion, but another commiſſion, in 
which the malt-bill was included, was prepared, and paſſed the 
great ſeal, and the bills named in it received the royal aſſent the 
next day, the 8th of March. | 
1 Hall. Bills for a general pardon ; for the reverſal of attainders or 
+ outlawries, and for reſtitution in blood; for granting honours and 
Prec. 24. Precedency, originate with the crown, and mult be formally re- 
63- Ina commended by the king before they can be taken into conſider- 
— ation. So, of bills of ſupply, and all bills for the application of 
1663, inti- publick money. But though recommended immediately from the 
3 An crown, theſe bills muſt afterwards reccive the royal aſſent in the 
„ act tor | £ 8 2 * 
o ration ſame manner with other bills. 
„ the lands of the Earl of Kent and the Lord Lucas on the marriage of the ſiid Earl with the daughter 
< of the ſaid Lord Luces,“ there is a clauſe {which, as no particular mention of it appears in the Lords 
Journal, was pr6þably inſerted, whilit the bill was before the committee) thit has no reference to the 
title of the bill; and though it relates to honours and dignities, does not appear to have had the con- 
ſent of the crown till the bill was offered for the roval afſent. Ihe slauſe recites, „IT hat Charies II. 
% having by letters patent created the Counteſs of Kent Baroneſs Lucas, to her and her heirs male, and 
„ for want of ſuch iſſue, to the heirs of her body; and if at any time after her death, and default of 
e iflue male, there ſhall be more perſons than one co-heirs, that then the ſaid honour ſhall not be i 
% ſuſpence or extioguithed, but ſha'l go to ſuch of the co-heirs as by courle of deſcent would be entitled 
6 to other entire inheritances, as, offices of honour or publick truſt;“ the clauſe proceeds to enact, 
That the ſaid declarative clauſe in the ſaid letters patent ſhall be and is hereby ratified and confirm- 
4% ed; and that the ſaid barony, honour, and title, from time to time, &c. &c."* repeating the words cf 
che letters patent. By this uncommon limitation, perhaps the only one of its kind, the barony of Lucas, 
upon the death of the Marchioneſs Grey, widow of i hilip ſ-cond Earl of Hardwicke, in 1797, devolved 
upon her lady ſhip's eldeſt daughter Amabella Viſcounteſs Polwarth, who has accordingly aſſumed the 
tle of Baroneſs Lucas. The Marchioneſs Grey was daughter of Amabc) Counteſs of Breadalbane, the 
ec daughter of Heary, thirteenth Earl and firſt Duke of Kent, 
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In general, each Houſe has a right to originate and paſs ſuch 3 Hatt 
bills as to them may ſeem proper; except that the Lords have in Prec. 62-3, 


ſeveral inſtances claimed the excluſive right, that bills for reftitu- 
tion of honours, or in blood, ſhould commence with them ; and 
the Houſe of Commons have on their part atlerted, and, it ſhould 
ſeem, invariably preſerved, the excluſive exerciſe of the right, 
«« that bills of ſupply, impoſing burthens on the people, ſhould 
« be the grant of the Commons; and that the Lords ſhould have 
no other voice, than, as one branch of the legiſlature, by their 
« aſſent to give the authority of a law to the levying of thoſe 
aids and taxes which the Commons ſhall think wiſe ana fitting 
« to impoſe.” Other bills of what nature ſoever, whether re- 
lating to the parliament itſelf, or to either Houſe ſeparately, may 
have their commencement indifferently in either Houſe. 


- 
LY 


- 
La 


(F) Of the Continyance, Adjournment, Prorogation, 
and Diſſolution of the Parliament. 


FHERE ſeems to be no doubt but that it is the privilege of 
both Houſes to adjourn themſelves. The king may ſignify 
his defire, and has frequently done fo, that the parliament ſhould 
adjourn itſelf, but he has no authority to adjourn it, and it is in 
the wiſdom and prudence of either Houſe to comply with his re- 
quiſition or not, as they ſee fitting. 

A prorogation of the parliament is either by the king's com- 
mand, and in his preſence, ſignified by the Lord Chancellour, or 
Speaker of the Houſe of Lords, to both Houſes, or by writ under 
the great ſeal directed to the Lords and Commons, or by com- 
miſſioners appointed by a ſpecial commiſſion for that purpoſe, 
The firſt is the uſual mode of proceeding, where the parliament 
is prorogued at the cloſe of the ſeſſion. But there ſeems to be 
no inſtance where the parliament has been prorogued by writ, ex- 
cept upon the meeting of a new parliament aſter a general 
election, and before a Speaker of the Houſe of Commons is 
choſen :; upon this occaſion, when the members of the Houſe of 
Commons come to the place appointed for adminiſtering to them 
the oaths, by the Lord Keeper or his deputies, * on their being 
informed, that the parliament is to be prorogued by writ di- 
« rected to the Lords and Commons, they go directly without 
going into the Houſe of Commons, or expecting any meſſage 
© from the Lords, to the Houſe of Peers, where the writ for 
« proroguing the parliament is read.” This is the form of the 
entry in the Journal of the Houſe of Commons, without ex- 
preſſing by whom, or upon what authority, this information to 
the Commons is conveyed. The proroguing by commiſſioners, 
ſpecially appointed for that purpoſe, is the utual form, when the 
parliament meets from time to time during the receſs. 

The more ancient form of diſfolving parliament was by the 
king's command, ſignified to both Houſes in the preſence of the 


ſovereign, in the Houſe of Lords, by the Lord Chancellour, or 
Ff 2 Speaker 
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Speaker of that Houſe. Where the king was not preſent in per- 
ſon, a commiſhon was iſſued under the great ſeal, appointing 
certain lords therein named to be commiſhoners for the purpoſe of 
executing the royal authority upon this occaſion. The later 

(% This practice (a), and that which hath been followed without inter. 
— ruption ever ſince the Revolution, hath been, that the parliament 
Hatſell, has is proroghed to a certain day; and then a proclamation iſſues, 
probably diſcharging the members of both Houſes from their attendance 


_ mo. upon that day, and diflolving the parliament. 


tives, that are ſuggeſted by Charles I. in his ſpeech in 1628, „ That it ſhould be a general maxim with 
« kings, themtelves only to execute pleaſing things, and to avoid appearing perſonally in matters 
«4 that may ſeem harſh and diſagreeable.” For however proper it may be frequently to appeal to the 
ſenſe of the nation at large, by the election of a new parliament z and however flattering this may be to 
the electors; it happens from a variety of circumſtances, that to the elected, who ate actually in pol. 
feſſhon of fo valuable a privilege, as that of giving their voice in the great council of the nation, 2 
Aiſſolution of parliament is ways an unwelcome and unpleaſing meaſure. 2 Hatſ. Prec. 362. Where 
the diſſolution is rather abrupt, and the king is diſſatisfied with his parliament, the reaſon here aſſigned 
for the practice may have its weight: but, where the period of the natural diſſolution of parliament is not 
very diftant, it does not ſeem to be a very harſh meaſure in the crown to accelerate the event a little; and 
therefore, though previouſly to the diſſolution of the parliament in 1796, it was, as uſual, formally pro. 
ragued, yet hie majeſty in his ſpeech at the cloſe of the ſeſſion intimated his intention of immediately 
gillp}ving it, and calling a new one. 


85 The With reſpe& to the calling and holding of parliaments, the 
itionnaire prerogative of the crown by the ancient laws of the realm was 
— under no particular reſtraint, But by the ordinance of the 5th 
the wes of Edward 2. it was directed, “ That the king ſhall hold a par- 
e“ „ liament once in every year, or twice, ſi meſtier ſoit (b),” and this 
ogg - ordinance was afterwards enforced by the ſtatutes of the 4th and 
opus, neceſſi- 36th of Edward the Third. a 


ſas, but adds, 
6 Jl oft vieux en ce ſens.” 
By the ſtatute of 16 Car. 1. and 16 Car. 2. c. 1. it is enacted, 
« That the holding of parliaments ſhall not be diſcontinued above 
« three years at the moſt,” 
By the bill of rights, 1 V. AI. ſeſſ. 2. c. 2 it is declared, 
That for redreſs of all grievances, and for the amending, 
«*« ſtrengthening, and preſerving of the laws, parliaments ought to 
„ be held frequently.” 
By the 6th of V. & A. c. 2. it is declared and enacted, 
That a parliament ſhall be holden once in three years at the 
tc leaſt,” | 
10 Thisap- The latter act limits the duration of parliaments (c) to three 
pears to b years; but this limitation has been extended by a ſubſequent act, 
the firſt act 
which limit- vig. 1 G. 1. flat. 2. c. 38. to ſeven years. 


ed the prerogative of the crown in this reſpe&t ; for the acts paſſed in the 16th year of Charles I. and 
26th of Charles IT. which by Lord Clarendon, Burnet, and the other hiſtorians of thoſe times, are im- 
properly called, „Bills for triennial Pailiaments, were not intended to limit the duration, but to ſecure 
ahe meeting and fitting of parliaments, 2 Hatl. Prec. 364. 


By the ſtatute of the 6th of Anne, c. 7. $ 4. it is provided, 
that thengeforth no parliament ſhall be determined or diflolved by 
the death or demiſe of her majeſty, her heirs or ſueceſſors; but 


ſuch parliament ſhall continue, and is empowered and w—_—_ 
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if ſitting at the time of ſuch demiſe, immediately to proceed to 
act, notwithſtanding ſueh death or demiſe, for and during the 
term of fix months, unleſs it ſhall be fooner prorogned or diſ- 
. ſolved { and if ſuch parliament ſhall be prorogued (a), then it ſhall 
meet and ſit upon the day to which it ſhall be prorogued, and con- 
tinue for the reſidue of the ſix moyths, unleſs ſooner prorogued or 
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(a) That isg 
by the ſuc- 
ceitor, 


diſſolved. And by 5 6. in caſe there is no parliament in being at 


the time of the demiſe of the crown, that hath met and fat, then 
the laſt preceding parliament fthall immediately convene and fit at 
Weſtminſter, and be a parliament to continue, as if it had never 
been diſſolved. 

But this clauſe is repealed by the 37th of G. 3. c. 127. by which 
it is enacted, that in caſe of the demiſe of the crown ſubſequent 
to the diſſolution or expiration of a parliament, and before the 
day appointed by the writs of ſummons for aſſembling a new par- 
liament, then the laſt preceding parliament ſhall immediately 
convene and fit at Weftminſler and be a parliament to continue fof 
fix months, and no longer, but ſubject to be ſooner prorogued or 
diſſolved by the ſucceſſor. And in caſe of the demiſe of the ſuc- 
ceſſor within the fix months, and before ſuch parliament ſhall 
have been diſſolved by him, or after it ſhall have been ſo diſſolved, 
and before it hath met in the manner thereby provided, the ſaid 
laſt preceding parliament ſhall immediately convene and fit, and 
continue to be a parliament for fix months longer, to be computed 
from ſuch laſt-mentioned demiſe, but ſubject to be fooner pro- 
rogued or diſſolved by the ſucceſſor ; and ſo as often as any ſuch 
demiſe ſhall happen before a new parliament ſhall have met in 
manner thereby provided. And in caſe of the demiſe of the 
crown on the day appointed by the writs of ſummons for calling 
and aſſembling a new parliament, or at any time after ſuch day, 
and before ſack new parliament ſhall have met and fat, ſuch new 
parliament ſhall, immediately after ſuch demiſe, convene and fit 
at Meſiminſter, and be a parliament, to continue for ſix months 
* no longer, but ſubject to be prorogued or diſſolved by the ſuc- 
ceſſor. ; 


Court of Exchequer, 


HE court of Exchequer has a general juriſdiction over every 
part of the publick revenue; and has complete power to 
interfere in the taking of the publick accounts in every part of 
their proceſs. It cannot be deprived of this power but by expreſs 
proviſion in an act of parliament : it is competent to it therefore 
to control the conduct of the commiſſioners of publick accounts 
under the 25 Geo. 3. c. 52., that ſtatute not having expreſsly 
vulted it of its juriſdiction, : 
13 This 


Ex far te 
Durrand, 
Anſtr. 743» 
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This authority may be exerted in two ſhapes; either by motion 
or petition to the court, or by the more formal method of an in- 
formation by the Attorney General, or a bill againſt him. In 
the ordinary applications to take off an in/uper improperly impoſed, 
to remove the hands of the ſheriff on an imptoper levy, and the 
like, a motion is the proper mode of obtaining the aſſiſtance of 
the court. But, where the nature of the queſtion, or intricacy of 
the circumſtances render it impoſſible to come at the juſtice of 
the caſe on motion, the more formal mode, by bill or informa 
tion, muſt be reſorted to. x 


Df the County Court, 


wah v. N O action can be brought in the county court, unleſs both 
5 —— the defendant reſide, and the cauſe of action ariſe within 
be, the county: therefore, though the demand be under forty ſhil- 
Woodward, lings, yet, if the cauſe of action ariſe in one county, and the de- 
6 Term fendant reſide in another, the action muſt be brought in the 


Rep. 175. . 
7. 175* ſuperior courts. 


Df the Court-Baron, 


Watkins's 1* the court- baron, as we have ſeen before, the frecholders ate 
Oild. mo. judges, the court therefore ſhould be ſtated to be holden before 
Lies, them, And the ſuitors, before whom it is holden (a), ſhould, 


4 Form | regularly, be named. 
Rep. 446. 
484. 2 Ld. Raym. 862. Spir. Laws, b. 28. c. 27. and 42. (2) Moore, 75. pl. 205. 3 Leon. 8, 


Watkins's It happens in many manors that the court-baron and cuſtomary 
Giib. Ten. court are blended together. In ſuch caſe care ſhould be taken to 
(3) Bald. keep the acts of the ſeveral ſuitors quite diſtindt. For it has 
win v. been ruled (5), that debt will not lie for an amerciament of a free- 
* — 4 tenant, unleſs it appear ſatisfactorily, that the perſons who affeer 
00 Fm it are free-tenants alſo. It ſeems the ſafer way, when theſe 
825. courts are holden together, not to mention expreſsly before whom 
c. 0 they were holden; but to ſtate the perſons preſent generally, and 
ſo leave it to the law, which will conſider the proper buſineſs of 

each court to have been tranſacted before the regular judges 03 

? t 


R ao ar as . oa ee. 
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It is generally laid down in our books, that if there be not two See Watk. 
frank ſuitors at the leaſt, a court-baron cannot be holden, and 2 
conſequently, that the manor is deſtroyed. But it ſhould ſeem, „ 
that there muſt be more than two frank tenants holding of the Court-Bar. 
manor, to enable the lord to hold a court; for otherwiſe, if one of . 28. A 
them was the plaintiff, and the other the defendant, it would be 8 > 
impoſſible to try them by their peers. We find an inſtance in the Glover v. 
regiſter (11 b. & Bro. Cauſe a remover plea, &c. pl 35.) of a * 
cauſe being removed out of a court- baron, by reaſon there were Rep. 445. 
but four ſuitors there. Tonkin v. Croker, 2 Ld, Ray m. 863-4. 


Although there be but one free-tenant, yet the ſignory, as to 1 Anderr, 
him, remains with reſpect to his fervices, c. notwithſtanding 257. 2 La. 
there can be no court holden. Raym. 804. 

And though all the tenancies eſcheat, yet it ſhall ſo far con- Calth, 13. 
tinue a manor in contemplation of law as to preſerve the rights 
of leets, wrecks, &c. 


Of the Court of Requeſts, 


1. In London. 


TM court of requeſts for the city of Landon has no juriſdic- Prooks & 
tion in a ſuit, unleſs both the plaintiff and defendant reſide Moravia, 
within the city. | _—_ . 


2. In Southwark. 


The Southwark court of requeſts act, 22 G. 3. c. 47., cannot be Barney v. 
pleaded to an action brought in a ſuperior court, there being no Tubb, 2 . 
prohibitory clauſe in that act, as there is in the Weſtminſter act * 
of 23 Geo. 2. c. 27. and the Tower Hamlets act of 23 G. 2 c. 30. 

The proper mode for the defendant to avail himſelf of it is, by. 
entering a ſuggeſtion on the record after verdict, or the execution 
of a writ of inquiry. Where the plaintiff having obtained judg- 
ment on a general demurrer to ſuch a plea, executed a writ of 
inquiry on which the damages were aſſeſſed at lefs than forty 
ſhillings, five days before the end of the term, and ſigned judg- 
ment on the laſt day of the term, the court in the next term re- 
fuſed to direct their officer to review his taxation of coſts to the 
plaintiff, on an affidavit ſtating the former proceedings, and that 
the defendant was refant within the juriſdiction of the inferior 
court, becauſe he ought to have entered a ſuggeſtion, and that 
before final judgment was ſigned, And to entitle himſelf to ſuch 
a ſuggeſtion, even ſuppoſing it to be moved for in time, the de- 

f 4 fendant 
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fendant muſt ſtate in the affidavit, not only that he is r 
within the juriſdiction of the court of requeſts, but alſo that he 
is liable to be warned or ſummoned to it. And after a judgment 
by default, the defendant is ſtill in court for the purpoſe of en- 
tering ſuch a ſuggeſtion. It ſhould ſeem too, that a judgment 
on, a general demurrer to a plea in bar, the matter of which, 
even if well pleaded, would be no defence to the aCtion, is to be 
conſidered as a judgment by default. 


*% 


Curteſy of England, 


(a) Lib. 7. PHE right of a huſband to retain the land. of his deceaſed 
6 15 . wife was confined, according to Glanville (a), to ſuch eſtates 
c. 30. $79, As were given with the woman in maritagium. But in Brafton's 
time the claim had extended itſelf ; for he ſays (5), the huſband 
ſhould have the land if he married a woman habentem hereditatem 
vel maritagium, vel aliquam terram ex cauſd donationis, having any 
| inheritance, whether a maritagium or other gift of land. 
1 Reeves It appears from both theſe writers, that the ſecond huſband 
Hiſt. 298. as equally entitled to be tenant by the curteſy with the firſt. 
Among the x . 
Patures But this doctrine was combated by one Stephanus de Segrave, 
re can} whoſe name is found among the juſtices itinerant in the reign of 
the nn Henry the Third, as founded on a miſconception of the meaning 
nacion of and deſign of this ſort of eſtate. He thought there was an in- 
_ incer- juſtice in giving an eſtate per legem Angliæ to the ſecond huſband, 
Gene. more eſpecially when there were children alive of the firſt mar- 
fatutum pro riage. And this opinion of Stephanus de Segrave was afterwards 
— eſtabliſhed by the ſtatute de donis in reſpect of conditional eſtates. 
gti 
which muſt evidently have been written before the ſtatute de donis, inaſmuch as it declares that the 
ſecond huſband ſhall inherit. Again, as it confines the curteſy to eſtates given in maritagium, according 
to Glanville, without including all inherirances, as Bracton does, it muſt have been written before the 
latter author penned his book. But, it this was a ſtatute before Bracton's time, that author, where he 
examines the queſtion of the ſecond huſband claiming by the curteſy, and mentions Segrave's opinion 
againſt it, (lib. 5. c. 30. I 7.) could not be ſuppoſed to omit noticing any ſtatute that had been made ſo 
deciſive as this is. 2 Reeves's Hiſt. Law, 315. 


(A) Of what Sort of Inheritance this Eſtate is 


allowable, of what not. 


Sir John WV HERE the cuſtom was, that if a man took to wife a cuſ- 


_— tomary tenant of the manor, and had iflue, and over-lived 
109. her, he ſhould be tenant by the curteſy; and one married a woman 


to whom a cuſtomary tenement did deſcend during tlie coverture, 
and had iſſue, and ſurvived her; it was adjudged, that he ſhould 
not be tenant by the curteſy, becauſe the woman was not a cuſ- 
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tomary tenant af the time of the marriage, and ſo not within the 
cuſtom, which was to be taken ſtrictly. But this caſe has been 
denied to be law by Holt, C. J. and Powell, J. in the caſe of Cle- 
ments v. Scudamore, 1 P. Wms. 62. 2 Lord Raym. 1028. ; and in 
1 Salk, 243. S. C. it is ſaid to have been denied by the whole 


court. 
(B) Of the Eſtate of the Wife. 


Agreed to give a cottage to his grandſon on his marriage, Rex v. In- 

but no conveyance was executed; the grandſon entered, bn 
fitted it up at his own expence, and lived in it ſeveral years: then agg. __ 
the grandfather died inteſtate, leaving an only child (the mother 6 Term Rep. 
of the grandſon), who never entered on the cottage, or received $79 
or demanded any rent for it: the mother died leaving a huſband 
and an only ſon (the above-named grandſon) : the huſband is not 
entitled to be tenant by the curteſy ; for the wife never reduced 
the eſtate into poſſeſhon, ſhe never had a ſeiſin in fact. 

A woman, tenant in tail, by leaſe and releaſe previous to her Doe v. 
marriage, conveyed to truſtees to the uſe of herſelf till the mar- Rivers, 
riage, then to the huſband for life, then to herſelf for life, then 5 
to the firſt and other ſons of the marriage, &c. The marriage 
took effect; the feme died in the lifetime of her huſband, leaving 
iſſue. The huſband cannot take as tenant by the curteſy, for there 
was never any one moment during the coverture when the wife 
was ſeiſed of an eſtate- tail in poſſeſſion. 


Cuſtoms. 


CUSTOMS muſt in their nature be confined to individuals, Sherfom v. 
and what is common to all mankind can never be claimed as Boſtock, 

a cuſtom. Hence, a cuſtom for all executors to be ſued by action 158 5% 
of debt in the Mayor's Court in Londen, was holden to be bad. Rawling, 
So, of a cuſtom for all perſons for the time being, being in @ par- 2 H. Bl 
ticular pariſo, to play at all kinds of lawful games, ſports, and 393. 
paſtimes, in the cloſe of J. at all ſeaſonable times of the year, 

at their free will and pleaſure, Secs, of ſuch a cuſtom for all 


the inhabitants of the pariſh, 


Wilkins v. EBT will lie for uſe and occupation generally without ſetting 


zend, forth the particulars of the demiſe. 


A tt, * 


Where a Perſon ſhall be ſaid to take by Deſcent 
and not by Purchaſe. 


smith v. I a copyholder ſurrender to the uſe of his will, and deviſe to lis 


Triggs, heir in fee, the heir ſhall be in by deſcent. 
1 Str. 437. . 
$ Mod. 23+ S. C. 


Martin v. If a perſon ſeiſed in tail ex parte maternd ſuffer a recovery, the 
Strahan, fee gained by the recovery ſhall deſcend to his maternal heirs, as 
I Wilſ. 66. th 2 

4 Br. P. C. the eſtate - tail would have done. 


436. S. C. and Watk. on Deſc. c. 5. pag. 787. &c. 


Roe v. So, as to copyholds. 
Baldwere, 5 Term Rep. 104. 


Benſon v. A copyholder ſeiſed in fee by deſcent ex parte maternd ſurren- 
. dered to the uſe of a perſon in fee by way of mortgage: the 
Doe v. mortgage became forfeited: the mortgage-money was afterwards 
Morgan, paid, and the mortgagor re-ſurrendered the eſtate to the mortgagor 
7 TermRep. and his heirs. The mortgagee upon ſuch re-ſurrender took a new 


8 eſtate, and the heir on the part of the father muſt inherit. 


Dower, 


Ilderton v. A MARRIAGE celebrated in Scotland (but not between per- 


2 ſons who go there merely to evade the laws of England) 
145, will entitle the woman to dower in England. As the lawfulneſs 


of ſuch a marriage may be tried here by a jury ; therefore a re- 
plication of © ne ungues accouple” in a writ of dower alleging 2 
marriage in Scotland, may conclude to the country. b 


tting 


Append.) Dower. 443 
It is laid down in the preceding part of this work under this vol. li. 370. 

title, and alſo under the title “ Marriage and Divorce,” that a Vol iv. 553 

divorce propter adulterium does not bar the wife of dower. But 

this doctrine ſeems ſcarcely maintainable. Rolle's report of the Ro. Abr. 

caſe of Powell v. Weeks, the principal caſe referred to in ſupport $39 

of it, differs from that of the other reporters ; for he expreſsly 

ſays, it was adjudged, that a divorce for adultery is a bar of 

dower. If the going away with an adulterer deprives a woman 

of her dower, of which there can be no doubt (a), it ſhould ap- (e) Co. Lit. 

pear rather extraordinary to aſſert, that a divorce for that cauſe S Term Rer 

ſhould not have the ſame effect, that is, that a woman convicted 604. : 

of a crime ſhould not incur that puniſhment which ſhe would 

otherwiſe be expoſed to. But the truth ſeems to be, that a divorce 

prapter aduiterium does not diſſolve the marriage; and therefore does 

not of itſelf occaſion a forfeiture of dower: but the loſs of dower © 

is not the conſequence of the divorce, but of the crime : though 

there were no divorce, yet if the adultery of the woman were 

manifeſt ſhe would loſe her dower. In order therefore to ſhew 

that a woman has no title to dower by reaſon of adultery, it is 

not neceſſary to produce a ſentence of divorce for that cauſe. 

This ſeems to be a ſolution of the difficulty. 

If the right to dower is controverted, it muſt be made out at Mundy v. 
law : but, 1f not controverted, the court of Chancery has a con- Mundy, 
current juriſdiction : therefore, where to a bill for dower and ar- 2 Jun. 
rears ſince the death of the huſband, the defendant demurred, 4 Br. Ch. 
and by anſwer admitted the right, and ſtated an offer to aſſign the G. 194+ 
dower, and an offer of the arrears ſince the claim, the court o ver- 
ruled the demurrer. For, whether a widow is entitled to the 
arrears of dower from the death of her huſband, or only from her 
claim, cannot be determined on a writ of dower. To a writ of 
dower only legal bars can be oppoſed, which has had the effect of 
almoſt putting an end to them; and the idea that there muſt in (5) 2 Vern. 
equity be a legal bar ſeems to have prevailed till the caſe of Lau- 1 Ca. 
rence v. Lawrence (6) determined by Lord Somers in King William's Abr. 218. 


time. 


1 . = 


Ejectment. 


(A) Of ſerving the Declaration. 


A Declaration in ejectment may be ſerved on the wife, either Doe v. Bay- 
on the premiſes, or at the huſband's houſe off the pre- ene Term 
miſes. | Rep. 765. 


(B) Of adding proper Parties, 


O perſon can be admitted to defend in ejectment without con- Doe v. Roe, 
feſling leaſe, entry, and ouſter. In the caſe of tenants in com- Anftr. 86. 
mon, where no actual ouſter is admitted, they may confeſs it under 
a ſpecial order of the court, that it ſhall be without prejudice. 
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Ejetment, 
| (0 Of the Right of Entry in the Leſſor of the Plaintif, 


Denn v. N all caſes where truſtees ought to convey to the beneficial 
N owner of the eſtate, a jury may preſume a term ſurrendered 
to him. But, if ſuch a ſurrender be not preſumed by the jury, 
Ooodtitle v. and it appear to the court on the face of a ſpecial verdict that the 
Jones term, though ſatisfied, is ſtill outſtanding in a truſtee, ſuch an 


eſtate in the truſtee muſt prevail at law. 


D) Of bringing a new or ſecond Ejectment. 


Thruftout IF the defendant in a former ejectment, who was then evicted, 
CTerm Rep. bring another ejectment for the ſame premiſes, the court wil 
323 ſtay the proceedings until he pay the coſts of the former cauſe. 

| So, the court will ſtay the proceedings in a ſecond ejectment 


þ until the coſts of a nonſuit in a former ejectment be paid, if it 
I brought on the ſame title, though it be for different lands in a 


different county, and all the defendants be not the fame, 
Goodright The plaintiff muſt prove the defendant or defendants in poſ- 
v. Rich, ſeſſion. | 


(E) Where a Court of Equity will interpoſe by 


Injunction. 


Hardcafile WW HERE in an ejectment the principal ſubje in diſpute is 

the locality of the lands of both the parties, which have 

deen long holden together in the occupation of one perſon, 2 

court of equity will not allow the leſſor of the plaintiff to take 
out his execution, fo as to chooſe his own part of the lands. 

H. ibid. Where lands are confufed, and the plaintiff at law recovers on 
an inſtrument which ſtates the whole to be twenty-five acres, of 
which cighteen belonged to him, and in fact it appears that the 
whole are only twenty-one acres, he ſhall not be allowed to take 
out execution for eighteen, but muſt abate proportionably, 


** 


Election. 


(A) Where a Party ſhall be put to his Election, or not. 


2 Vez. jun. THE doctrine of election, as far as it may be conſidered under 
r this head, is grounded upon this broad principle, that no 
24 man ſhall claim in repugnant rights; a principle of more frequent 
Abl. 39%. application perhaps in courts of equity, but yet equally __ 
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vized in courts of law. A court of law will not allow a tenant pr. Cb. 
to ſet up a title againſt his landlord: it will not allow a man to Rer. 287. 


affirm an act as to one part, and diſaffirm it as to other part; to 
treat the ſame act as lawfül, and as injurious. If a man, either 
in a court of law or equity, claims under a deed, he muſt claim 
under the whole deed it ſhall not be permitted to him to take one 
clauſe and reject the reſt ; he muſt confirm the whole, or abandon 


the whole. The principle indeed is univerſal : it prevails in the - 


laws of all countries; is applicable to all intereſts, to the in- 
tereſts of married women, of infants; to intereſts immediate, 
remote, contingent, of value and of no value. He who would 
take the benefit, ſhall not diſpute the title, If a teſtator deviſes 
an eſtate the property of Titius, and by another clauſe of his will 
gives Titius a legacy, Titius ſhall not hold the eſtate, and claim 
the legacy. He ſhall not take the benefit under the will, unleſs 
he ſuffers the whole inſtrument to take effect. It is immaterial 
whether the teſtator thought he had a right to diſpoſe of the 
eſtate of Titiut, or whether he meant by an arbitrary exertion of 
power to exceed the extent of his authority, —if Titius will avail 
himſelf of the teſtator's bounty, he ſhall not diſappoint his will. 
If indeed an. infant affect to deviſe real eſtate by a will not duly 
executed, here, admitting the infant to be of an age to make a 
will of perſonalty, a legatee under that will may take his legacy, 
and at the ſame time ſucceed to the real eſtate: for a will may be 
conſidered as two diſtinct inſtruments, as it purports to diſpoſe of 
real or of perſonal property; and in this caſe, the will guaad the 
real eſtate cannot be read; the court cannot look into it; it is a mere 
nullity; there is a want of capacity both in the inſtrument and 
in the teſtator. But perhaps even in this caſe, moſt undoubtedly, 
if the incapacity were only in the inſtrument, as, if a perſon com- 
petent to deviſe real eſtate were to deviſe it by an inſtrument not 
duly atteſted, if in ſuch caſe the teſtator were to annex to a per- 
fonal legacy a condition that the legatee ſhould permit Titius to 
enjoy the real eſtate deviſed to him, here, the perſonal legatee 
ſhould not have his legacy, unleſs he renounced his claim to the 
real eſtate in favour of Titiuc. For the court can read the will as 
to the perſonal eſtate, the inſtrument as to that being valid : but, 
it they can read the will, they muſt read the <vho/e clauſe re- 


lating to the perſonal legacy, let that clauſe be connected with 


what it may: and upon reading the whale clauſe, it appears that the 
legacy is given only conditionally : if therefore the legatee would 
tike his legacy, he muſt take it on the terms upon which it is 
given: if he would abide by the will, he muſt abide by it in 
144%; if, therefore, he would have his legacy, he muſt give up 
the real eſtate. Wherever then it is apparent, that the claim of a 
legatee in another right, if purſued, will fruſtrate or obſtruct any 
of the diſpoſitions of the will, he muſt either forbear to inſiſt on 
that claim, and thereby diſturb thoſe diſpoſitions, or he mult 

wholly renounce benefit under the will. 
Queſtions of election often ariſe in caſes of dower, where 2 
&wrcſs claims alſo a beuefit under her huſband's will. ; _ 
Tights, 
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Elefion. 


| rights, however, under which the dowreſs claims in this cafe ate 


4 Br. Ch. 
Rep. 21. 

2 Vez. jun . 
572. 


not of themſelves obviouſly inconſiſtent: a particular intent in the 


teſtator, therefore, that his wife ſhould not have both muſt be 
made out, either from the words uſed by the teſtator in his will, 
or the ſtriking inconſiſtency pf her claims with the diſpoſitions of 
it, before ſhe can be put to her election: ſuch intent, it ſeem, 
cannot be inferred from a teſtator's making a general diſpoſition 
of all his property, becauſe the eſtate is not his to give exempt 
from the claim of dower, the tenancy in dower being an eſtate 


In the land different from that of the huſband, and equally firm, 


4 Br. Ch. 


| Rep. 24. 


2 Ves. jun. 


562. 
Ambl. 727. 
Wooddeſ. 


pend. I. 
2 Vez. jun. 


371. 


$treatfield v. 
Streatfield. 
Ca. temp. 
Talb. 176. 


Wardell v. 
Wardell, 

3 Br. Ch. 
Nep. 116. 


Frank v. 
Standiſh, 
» Br . Ch. ; 
Rep. 588. 


The putting a deviſee under a will to his election is ſaid to be 
a ſtrong operation of a court of equity: the calling upon him to 
elect is an argument addreſſed to his conſcience in favour of x 
deviſee whom he would otherwiſe diſappoint : it is evident there. 
fore that the obligation to elect can only be enforced at the in. 
ſtance of a perſon claiming a ſpecifick intereſt under the ſame 
will, Neither can it be enforced without a clear knowledge of 
the extent and amount of each of the funds between which the 
party is to elect; for the will cannot be fairly determined where 
the objects it is to embrace or reject are not diſtinctly propoſe 
to it, ; 


If an anceſtor by articles made previous to his marriage agrees 
to ſettle lands to the uſe of himſelf and wife, with remainder 
to the iſſue of the marriage in the uſual manner ; and afterwards 


makes a deed not purſuant to the articles; and on the marriage of 


a ſon of that marriage ſettles other lands in the uſual manner, 
and levies a fine of the firſt mentioned lands to the uſe of him- 
felf in fee, and deviſes them for the benefit of his grandſon ; the 
grandſon, being entitled under the articles, ſhall be put to his 
election, whether he will take under the will or the articles. 

So, where a teſtator having ſeveral copyholds, part of which 
he had ſurrendered to the uſe of his will, and part were not ſur- 
rendered, deviſed to his heir, and the heirs of his body, and 
ſtated in his will, that as to ſome part of his copyholds, he was 
not enabled to deviſe them, becauſe they were not ſurrendered, 
and that therefore ſuch part would deſcend to his heir, and in 
conſequenoe thereof he directed his heir to ſurrender to the truſis 
he had created, and on his refuſal ſo to do, ordered, that the 
eſtate limited to him and the heirs of his body ſhould ceaſe, and 
the remainders take effect in poſſeſſion ; the heir was decreed to 
ſurrender the premiſes, 

So, where a teſtatrix, being ſeiſed of freehold eſtates, and allo 
having ſome copyhold lands, which lay diſperſed, and having fut- 
rendered her copyhold lands to the uſe of her will, deviſed al 
her real eſtates as well freehold as copyhold, and gave J. S. who 
was one of her co-heirs at law, 1000 J.; and after the making ol 
her will exchanged thoſe copyhold lands for others, which were 
ſurrendered to her, but not afterwards ſurrendered by her to the 
uſe of her will; J. S. was put to her elecion; and on her nn 

| electe 


i 6 = a 


= = Bn XI KF 
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elected to take the 10001. the court decreed, that ſhe and the 
other co-heirs ſhould ſurrender the copyholds to the uſes of the 
will, 

So, where a teſtator deviſed all the reſidue of his eſtates, as Rumbold v. 
well copyhold as freehold, (the copyhold being ſtated in the Rembold, 
will to have been ſurrendered to the uſe of the will, but in truth 3 
never being ſo ſurrendered,) upon ſeveral truſts in favour of his 
wife and children; and the only truſt for his eldeſt ſon and heir 
was an annuity for life; it was holden to be a miſtaken deſerip- 
tion, the copyhold being clearly intended to paſs, and the heir 
was decreed to elect. Indeed the heir would be equally bound, if Wilſon v. 
it were not apparent that the teſtator intended the copyholds to Mount, 
paſs, ſince no one can claim under a will and contravene it. — 

Where a teſtator appointed to grandchildren under a power to Whiſtler y. 
appoint to children a fund that was to go in default of appoint- Webſter | 
ment equally among the children; the appointment being bad; * 
the children having legacies under the will, were put to their 
election. | 

Where a teſtator deviſed to truſtees to the uſe of his daughter Macnamara 
for life, with remainders over; and directed that the annuitants % 2 
under his will ſhould take in ſatisfaction of all claims upon him; Rep. 4%, 
and the daughter was entitled under a marriage-ſettlement to 
1000 J.; it was decreed, that the daughter could not take the be- 
nefits given to her under the will, but upon the terms of extin- 
guiſhing her claim under the ſettlement. She muſt elect to take 
under the will, or againſt the will. 

A wife was entitled to an eſtate under a marriage-ſettlement : Newman v. 
the huſband by will gave her an intereſt in another eſtate, and all 12 
his perſonalty, in lieu of her claim; but the will was not executed Rep. 386. 
ſo as to, paſs real eſtate. She muſt elect between the perſonal 
eltate and her claims under the ſettlement. 

Where one deviſes what is not his own, giving the owner an Lewis v. 
equivalent; if the owner would defeat the deviſe, he muſt give King, 
up the equivalent. = = 


2 Vez. jun. 372. S. P. 4 Br. Ch. Rep. 24. S. P. Id. 38. S. P. 2 Vez. 618. 8. P. 


Where a teſtator gives his widow an annuity (charged upon an Wake v. 
eſtate of which ſhe would be dowable), ſhe muſt ele& between Wilkes 


the annuity and her dower. Now >; - 


Where a freeman of London makes a will diſpoſing of more Pugh v. 
than the teſtamentary part of his eſtate, a wife or child of ſuch Smith, 


freeman muſt elect to take by the cuſtom, or by the will, and can- Snug 4 
a » 


not claim part by one, and part from under the other. It is 14. 478. 
otherwiſe, indeed, where the will affects the teſtamentary part only. Morris v. 


And where in ſuch caſe a child elects to take by the will, her 2 


thare does not accrue to the orphanage part, but to the teſtator's 2 Atk. 627, 
eſtate, and muſt go according to the will: for the electing to take — 
by the will is only a ſubmiſſion that that part ſhall go according > 


to the diſpoſition of the father. . 722. Cowper v. Scott, 3 P. Wms. 123, 


A woman being entitled to a real eſtate under her marriage- — v. 


ſettlæment, her huſband by his will deviſed another real eſtate to 1 Br. Ch: 
4 her, Rep. 186, 
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her, and gave her alſo the reſidue of all his perſonal property, 


both expreſsly in bar of all hen other claims. The will was not 
duly atteſted to paſs the real eſtate. The widow. muſt elect be. 
_ tween the perſonal eſtate alone, and her claims under the ſettle. 
ment. The words extend to all her claims: general words-can- 
not be confined to particular deviſes. | 
"Read v. A teſtator deviſed all his real and copyhold eſtates fituate in 
Crop, Rey T., E., and ., (which copyholds he had ſurrendered 
Rep. 492, to the uſe of his will,) and all other his freehold and copyhold 
eſtates to his wife for life, with remainders over. In T. he had 
no eſtate but a moiety of a copyhold eſtate. in right of his wife, 
which he had not ſurrendered to the uſe of his will. It was not 
the teſtator's intention to deviſe this moiety, for he deſcribes what 
he meant to deviſe by the words <which he had ſurrendered. The 
widow therefore ſhall not be put to her election. 
Noys v. If a teſtator, diſpoſing of his eſtate among his children, deviſes 
Mordaunt, to one fee-ſimple lands, to another lands entailed, it is upon an 


z Vern. 532 implied condition that each party acquit and releaſe the other; 


cer the rule and ſuch deviſees ought to acquieſce in the will, or renounce all 


efiabliſhed | . 

by this caſe benefit thereby | 
will apply where the deviſe is not ſpecifick, but in general words, and whether ſuch a condition can be 
coupled with a partial intereſt, where there are tubſequent limitations. Yee Forreſter v. Cotton, 


Ambl. 390. and Pulteney v. Lord Darlington, 2 Vez. jun. 552. 


Hearl v. A feme covert and an infant, who had by her father's will a 
Gn, power to diſpoſe of real and perſonal eſtate, being above 17, 
2 = — bequeathed the perſonal eſtate to her daughter, and deviſed 
the real eſtate to two collateral relations, and died under age, 
The will is good as to the perſonal eſtate, but void as to the 
real by reaſon of the teſtatrix's infancy, and the daughter is not 
bound to ele; for here is no inſtrument executed ſufficient to 
paſs land; and no cafes have determined that there ſhall be ſuch 
election but where there is a will concerning the land. There is 
no ground for the court to imply a condition to abide by a will 
of land, where there is none. It would be dangerous to break in 
upon the ſtatute of frauds to make an eſtate paſs by an inſtrument 
not ſuſſicient to paſs it, and not by the words of the teſtator, but 
by a condition implied by conſtruction of the court. 

2Vez. 5. But, if there is no deviſe of a real eſtate, but a perſonal legacy 
1s given upon expreſs condition, that the legatce ſhall not enjoy 
it, unleſs within a certain time he conveys a real eſtate, whether 
coming from the teſtator or not, he ſhall not enjoy it, but on 
thoſe terms; the lands not paſſing by force of the will, but from 
the operation of the clauſe. The legatee has it in his powet, 
whether he will part with the lands or not; if not, he forfeits 

the condition; for any lawful condition may be annexed. _ 
. So, if in the ſame inſtrument there is a deviſe both of real and 
erſonal eſtate, and the will is only executed ſo as to paſs the 
tter, not the real eſtate; but a condition is annexed, that the 
perſonal legatee ſhall permit the perſons to whom the land is 
tziven to hold to them and their heirs ; che condition annexed wh 
take 
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Append.) Eleftion, | 
take place, though the deviſe be void as to the lands ; for the le- 
gatee cannot take it in contradiction to the teſtator's words. 
A teſtatrix in purſuance, as ſhe recited, of a power for that 
urpoſe, when in act ſhe had no ſuch power, deviſed a copyhold 
eſtate to a perſon for life, who was entitled after her death to the 
fame in fee, and appointed him executor, whereby he became 


entitled to the reſidue of the perſonal eſtate, The deviſee was 


admitted to the copyhold after the teſtatrix's death under her 
will and that of her huſband, under whoſe will ſhe claimed the 
power whereby ſhe made the above diſpoſition. The deviſee 
died without ifſue about ſix years after the teſtatrix, having de- 
viſed away this copyhold. Thirty years after the teſtatrix's 
death one of the perſons to whom the eſtate was limited in re- 
mainder after the deviſee for life, filed a bill for an account of 
rents and profits, and a ſurrender of the copyhold, inſiſting that 
this was a Caſe of election, and that the deviſee had made his 
election by proving the will, and being admitted to the copyhold 
under it. But Lord Apſley held this not to be a caſe of election, 
as well becauſe the teſtatrix had no deyiſable intereſt whatever (a), 
and therefore the parties did not take under the will, as becauſe 
from the length of time it was impoſlible to aſcertain the amount 
of the perſonal eſtate ; and no perſon can be put to ele withe 
out a clear knowledge of both funds (6). 


Call v. 


Showell, 
Ambl. 727. 
3 Wooddeſ. 


Append. 
82 This 

rſt ground 
is impeached 
by the Maſe 
ter of the 


ſays, did not 
in any one of 
the caſes of 
election take 
under the 


will. 
(5) So, 


Wake Vs 


Wake, 


1 Vez, jun. 


33$o 


Where a father recited by his will that he, as executor of Jenkins v. 
S., was obliged to pay bi ſon ſeveral ſums particularly, and J**in>, 


everal payments having 
able, others not) he liquidated the debt to a ſum certain, and 
gare the ſon ſeveral legacies ;z on a bill by the fon it was decreed 
at the Rolls, that he was entitled both to the legacy for which 
his father was debtor to him, and alſo to the legacies under the 
will, But Lord Talbot varied that decree, ſaying, the plaintiff 
muſt make his election, muſt ſubmit to the adjuſtment of his 
debt, otherwiſe the perſons prejudiced by his reſorting to his debt 
muſt have the benefit given to him under the will. 


But, where a teſtator gave an annuity to J. S. of gol. per ann. Clark „. 
Guile 
2 ver. 617. 


charged on his real and perſonal eſtate, and then went on, 
„ Whereas I am indebted to her in the ſum of 500 J. ſhe having 
my obligation for 680 J. 25. 4d. Memorandum, paid her 
1 100 J. to let A. B. have, and at divers times having paid her 
« 80 J., I make the balance I am indebted to her in the full ſum 
of coo/. IL ordain this to be paid out of my real and perſonal 
* eltate;” on a bill by the annuitant to be paid her whole debt, 
the teſtator having miſcalculated it, and alſo to have her annuity 
under the will; it was decreed, that ſhe was entitled to both, the 
bounty being unconnected with the debt, and the teſtator n 

affecting to ſtate the debt accurately, or to make a compoſition 
with her, but manifeſtly intending to pay the whole. 


en made (ſome of which were allow- 39 17. 


A. tenant in tail with power to leaſe, remainder to B. wife of Ln Cavan 


C. in tail, conceiving himſelf to have obtained the fee under a 
void execution of a 
citing, that he was ſeiſed of the freehold and inheritance, and 

Vor. VII. Geg cove- 


v. Pulteney, 
2 Ves. jun. 


power, made leaſes exceeding his power, re- . 


—_ — OT r . 
1 = 
— » 2 q 8 3 
2 * - _—_ . — =_ 5 
LES HELI ITT 2 - - _ > A . 
* — TS — + 1 — 2 A - \ : \ 7 » # 
> ICS "AE = 7 — EOS 0g 0 — * whos * 12 YR 
ER ELL ICY Wy 82 r. e — — I 
2 — * 4 * — * 4 * 2 I 
— I K — 2 _ "V7 * 
— * e - — 0 — 
— — — 2 1 pare pore — ty 9” 2 Mgt - — 21 R — ” —ä —ͤ I * 
- 5 — m4. 4%, = - — r . I EN nao * _ — — 2 * 4 
AZ — = — — — nc — * % _—_—_ —— 3 ” Pap wan Py . 6 


Priftow V. 
Warde, 
2 Vez. jun. 


„ 


Eleftion, TV 


covenanting for. quiet enjoyment. againſt, any act. or default of * 
himſelf or thoſe claiming under him. 4. deviſed the eſtates and 4c 
others to B. for life, remainder to truſtees to preſerve contingent th 
remainders, remainder to her firſt and other ſons in tail male, re. of 
mainder to her daughter and her firſt and other ſons, remainder 2 
to D. and his firſt and other ſons ſucceſſively in the ſame man. of 
ner; and gave to B. and C. other benefits by his will, and the he 
reſidue to D. who filed a bill to have the will eſtabliſhed, ney 
B. elected to take her eſtate-tail in oppoſition to the will, which - 
the Maſter reported to be for her benefit. After her death C., ſul 
who had taken under the will, claimed as tenant by the curteſy, for 
and brought ejectments againſt the leſſees, ſome of whom had | 
expended conſiderable ſums on their tenements, It was decreed, 15 
that neither the leſſees nor D. were entitled to ſtop the ejecl. Wi 
ments, or to put C. to his eleCtion. hu 
The doctrine of election cannot apply, where there is no other a 
ſubject but that to be appointed. It never can be applied, but where, hat 
if an election is made contrary to the will, the intereſt that would 7 
paſs by the will can be laid hold of to compenſate for what is taken - 
away; therefore in all caſes there muſt be ſome free diſpoſable 7 
property given to the perſon, which can be made a compenſation rs 


Forſyth v. 
Giant, 

3 Br. Ch. 
Rep. 242. 


Freke v. 
Lord Par- 
rington, 

2 Br. Ch. 
Rep. 274. 


for what the teſtator takes away. It cannot apply where no part 
of the teſtator's property is compriſed in the will, but that which 
he has pewer to diſpoſe of. 

S. entered into a bond previous to his marriage, by which 
he bound himſelf to leave 2000/7. to his wife and children, but 
if no children, then the whole to his wife. There was no iſſue 
of the marriage, and J. S. by his will gave his wife a life-eſtate 
in his whole property. Lord Thurlowe held, ſhe was entitled 
both to the ſum ſecured by the bond, and the life-eſtate under 
the will. | 
By ſettlement in 1712, a houſe called B., part of the manor 
of H., was ſettled upon the ſettlor's nephew for life, remainder 


to the firſt and other ſons in tail, with divers remainders over. ſerv 
By indenture in 1722 the brother of the ſettlor ſettled the re- [tat 
mainder of the manor upon his ſon (nephew of the firſt ſettlor) Mae 
for life, remainder to V. his firſt ſon for life, remainder to V. ow 
firſt and other ſons in tail male: and a term was created, by this , A 
deed, to raiſe 4000/7. for the daughters of V., and there was 2 Jurif 
proviſo in the deed, that in caſe V., or ſuch perſon as ſhoul! Fay 
come into poſſeſhon of the manor, ſhould, within ſeven years, e 
convey B. to the ſame uſes to which the manor was limited, he 45% 
ſhould have a power of making a jointure; but, if he ſhould te- Judg 
fuſe or neglect fo to do, ail the uſes limited of the manor, ſub- rep 
ſequent to his eſtate for life, ſhould ceaſe. There was allo 3 8 
roviſion, by which Y. was empowered to make leaſes for the =, 
beneftt vt his daughters or younger ſons.— V. F. the grandſon (unk 
took poſſeſſion of B., and afterwards of the manor, and lived ſe- cis 
veral years, but did not ſettle g. to the uſes of the deed of 1722, TIE 
but ſuffered a recovery of it, and diſpoſed of it by will; neither 75 


did he execute the power of jointuring, but charged the term with 
| „ 4000k 
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under 
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ainder 
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he re- 
ettlor) 
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4000 J. for his daughters, and executed the power of leaſing for 
their benefit. - A bill was filed to have B. conveyed to the uſes 


45 


of the deed of 1722, or to have the leaſes declared void, and the 
execution of the power bad; or for a compenſation to the amount 


of the charges on the manor of H. But the Maſter of the Rolls 
held, that this was not a caſe of election; and that, as upon 
neglecting to ſettle g. to the ſame uſes, only the eſtates ſubſequent 
to Mis eſtate for life were made void, and the powers (though 
ſubſequent in the order of the deed) were annexed to the eſtate 
for life, the execution thereof ought not to be ſet aſide. 

By marriage ſettlement 1000/. was covenanted to be laid out 
to the uſe of the huſband during the joint lives of the huſband and 
wife, remainder to the wife, in caſe ſhe ſhould ſurvive; and if the 
huſband ſhould ſurvive, then to ſuch uſes as the wife ſhould ap- 
point; in default of appointment, to ſuch perſon as the ſame would 
have gone to by the ſtatute of diſtributions, in caſe the wife had 
died unmarried. 'The wife died without any appointment, leaving 
a daughter. The father deviſed a real eſtate to the daughter in 
fee in performance of the covenant. 'This was holden to be a caſe 
of election, but the daughter electing to take under the will, takes 
the perſonal eſtate alſo as next of kin. 


Error, 


W RITS of error or falſe judgment are of a higher nature 

than other kinds of civil ſuits. They are guaſi caſus re- 
/ervati to the king's ſpecial cognizance. And therefore by the 
ſtatute of Marlbridge, c. 20. nullus excepto domino rege teneat placi- 
tum in curid tenentium ſuorum, quia hujuſmod: placita ſpecialiter perti- 
nent ad coronam et dignitatem domini regis. 

And hence it is, that even in the greateſt courts of ordinary 
juriſdiction, the King's Bench or Common Pleas, thoſe courts 
cannot, barely by virtue of their ordinary juriſdiction, without 
the king's writ under the great ſeal, hold plea to reverſe a judg- 
ment given in an inferior court of record; no not ſo much as a 
judgment in a court-baron, or hundred court, though no courts of 
record. And the reaſons are theſe two principally, iſt, In reſpect of 
tne king, all juriſdiction is mediately or immediately derived from 
him; and the courts of all kinds are his courts, and have that ſtyle 
(unleſs in counties palatine where the lord hath jura regalia, and 
jet even that is derived from the crown), and conſequently judg- 
ments there given are virtually given by the king; and therefore it is 
not reaſonable to have them examined, but by the king's writ or com- 
miſſion derived from him ſpecially. 2d, In reſpect of the ſubject, who 
av1ng run his courſe to obtain or defend kis right in the ordinary 

Gg 2 courts 


Hoare v. 
Barnes, 


3 Br. Ch. 


Rep. 316. 
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Lords” Ju- 
riſdiction, 
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riſdition, 
C. 23. 25+ 


king's ſpecial writ or commiſſion. 1 K 


Error. 


courts of juſtice, it is not reaſonable after his 1c expe — * 
and expence to turn all about again, wirhout the ſole nity a f ihe 


(A) Of Writs of Error in Parliament. 


THE writ of error in the ordinary courts of juſtice is breve decurſu, 

and grantable in Chancery of courſe ; and ſo is the writ of error 
in parliament as to ſome purpoſes, and therefore made by the cur- 
ſitor; but, conſidering that the court of parliament is an extraordi. 
nary court, whoſe principal end is to adviſe the king circa ardua regs 
ni: that ſuch writs may be brought there for delay, and without any 
Juſt cauſe; that the proceedings in parhament mult neceſſarily be 
dilatory and expenſive in reſpect of the intervention of publick 
buſineſs, and their frequent adjournment, prorogations, and diſſo- 
lution ; and that ſuits tor error in parliament are for the moſt part 
upon judgments given in the higheſt court of ordinary juſtice, the 
court of King's Bench, where the proceeding is coram iþ/o rege, 
and where the cauſes are diſcuſſed by judges of great learning and 
experience; all theſe reaſons conſidered, the writ of error in parlia- 
ment ought not to paſs the ſeal without a petition or bill to the 
king, and that bill ſigned by him. And the writ itſelf was an- 


ciently, and {till ought to be per regem, or per warrantum domini 


2d. c. 26. 


Id. c. 28. 


regis; and this appears expreſsly by the books of 22 E. ;. 
1 H. 7. 19. Flourdew's caſe; and Dy. 375. and by the conſtant 
indorſement of theſe writs, viz. per regem. And this courſe au- 
ciently obtained till the long parliament ; where, by reaſon of the 
king's abſence, he who then exerciſed the office of Attorney- 
General, did grant his warrant to the curſitor for the making of 
writs of error returnable in parliament, and the writ was in- 
dorſed per warrantum attornati domini regis generalit. And upon 
that account it hath been alſo practiſed ſince the reſtoration, 
which is an error, and ought to be reformed. * 

According to the courſe of parliament as ſettled in the time of 
Hen. IV. in error from the King's Bench, when the Chief Juſtice 
was commanded either by petition of error or writ of error to 
bring the record into parliament either indilatè or in a day certain, 
he brought up the roll and a tranſcript of the record, and left the 
tranſcript and roll with the clerk of the parliament to be ext 
mined, and then the ſame day, or ſome ſhort time aſter, the rolls 
themſelves were carried back into the treaſury, And this hath 
obtained to this day. In the parliament of 18 Jac. when the Chief 
Juſtice of the King's Bench was made Speaker of the Houle of 
Lords by commiſſion on the ſuſpenſion of the Lord Keeper, yet 
was reſolved 14 Mali 1621, in that parliament, that upon a um 
of error he ſhould bring in the record as Chief Jultice, 

If a writ of error be brought in parliament upon a. judgment 
in the King's Bench, if the writ abate by death, a record is made 
of it in the Lords' HouſE, and by judgment the writ is there 
abated, and the judgment of abatement is entered upon the 

| | tranſcript 


1 4 
ive leſt in the Lords“ Houſe, and the ſame is remanded into 


he King's Bench to proceed according to law, H. 22 Car. 1. 
i Trowl and Methur/?. nada 
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So, if the judgment be affirmed by the Lords, the judgment of 14. ud. 


affirmation is entered upon the tranſcript, aud remittitur entered 
thereupon, and the record delivered back to the King's Bench to 
roceed with execution. T. 26 Car. 2. rot. 807. 


And fo, if the judgment be reverſed by the Lords, the judg- 14. ibid. 


ment of reverſal is entered upon the tranſcript with a remittitur 
in this form: It ſuperinde recordum et proceſſus per curiam parlia- 
menti curiæ domini regis coram dicto domino rege ubicungue, & c. re- 
mittuntur, et in eũdem curid coram difto domins rege jam reſident. 
M. 24 Car. 2. B. R. rot. 237. Streter's caſe, 


And it ſeems, that although as to ſome purpoſes the record II. iid, 


was removed from the King's Bench into parliament; yet really 
the record remains as to many purpoſes in the King's Bench ; and 
aſter ſuch a remittitur the court of King's Bench proceed upon 
the original record before them, and enter the reverſal and re- 
mittitur upon that record. Therefore, if the parliament be diſ- 
ſolved before any judgment of aſſirmance or reverſal, upon a ſug- 
geſtion thereof upon the roll in the King's Bench, the court of 
King's Bench ſhall proceed upon the record before them, though 


there be no remittitur of the tranſcript out of the parliament into 
the King's Bench, 


(B) Of the Scire Facias. 


THE ordinary return of the ſcire facias in a writ of error in I. e. 26, 


parliament was ad proximum parhamentum ; for the ſeſſions 
were ſhort and uncertain; and if it had been returnable at a day 
certain (as it muſt) in the ſame ſeſſion, the ſeſſion might end be- 
fore the return of the writ. But in caſes where no ſcire facias 
was to iſſue, as, where the king was party, the errors were often- 
times examined the ſame parliament wherein the petition of error 
was exhibited. But in Charles the Firſt's parliaments the ancient 
courſe was altered; for they made writs of error returnable in 
preſens parliamentum, and gave notice by orders from day to day 
to the defendant. And this courſe holds now in uſe, the old 
way of ſcire facias returnable the next parliament being laid aſide, 
yet without any law at all to warrant it; for the record cannot be 
reverſed or affirmed without making the defendant a party by writ, 
unleſs he appear gratis without a ſcire facias, and plead to the 
errors, This is now the common courſe, and the defendant com- 
monly appears upon orders of the Houſe without any ſcire fuciat, 
and pleads to the errors gratis ; which therefore being done gratis 
ſupplies the defect of a regular proceſs, which yet the defendant 
may inſiſt upon, if he will. 
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James v. 
Staples, 

6 TermRep. 
367. 

6 TermRep. 
255, 

Pullin v. 
Stokes, 

2H. Bl. 312. 


Parroꝰ t v. 
Spraggon, 
2 H, Bl. 
608. 


Ertor. 


(O) Of aſſigning Errors. 


HE defendant in error cannot rule the plaintiff to aſſi 
errors before the expiration of the rule to appear to the ſcir: 


facias. 


It is not a cauſe of error to enter a judgment of miſericordia in 
a qui tam action for a penalty. | 

Neither is it aſſignable for error that the plaintiff is adjudged 
to be in miſericordid inſtead of the defendant. | 


Although it appear on the return to a certiorari that no bill waz 
filed in the King's Bench againſt the defendant, in a ſuit there by 
bill, in the term of which the declaration is entitled, but that 4 
bill was filed againſt him by the plaintiff in the following vacation, 
it is not error, if it alſo appear that the bill was filed of the pre- 


. ceding term. | | 


Rex v. 
Amery, 
Anſtr. 178. 


Campbell v. 
French, 


6 TermRep. 
2000. 


Alfept v. 
F yies, 

2 H. Bl, 
108. 


Gabel v. 
Perchard, 
Anſtr. 5:2. 


——_ v. 
amer, 


Id. 675. 


(D) Of the Judgment to be given on the Writ of 


Error. 


ACOURT of error ought to give the ſame judgment upon 


reverſal which the court below ought to have given. 


If judgment be given for the plaintiff on one count of a de- 
claration, and a diſtinct judgment for the defendant upon an- 
other, and the defendant bring a writ of error to reverſe the 
judgment on the firſt count, the court of error cannot examine 
the legality of the judgment on the ſecond count, no error being 
aſſigned on that part of the record. 


Elcape. 


— 


EBT will lie againſt a gaoler for the eſcape of a priſoner in 

execution, though the eſcape were without the knowledge 

or fault of the gaoler ; for nothing will excuſe him but the act ot 
God, or the king's enemies, 7 

If a ſheriff ſuffers a perſon taken on meſne proceſs to eſcape, 
he is anſwerable for the debt which ſhall be proved, not merely 
for that ſworn to. 

If a ſheriff let a defendant, arreſted on meſne proceſs, go at 
large without bail below, and on being ruled to return the writ, 
returns cepi, but no bail is then put in above, the ſheriff is liable 
to an action for an eſcape, from which he cannot proted himſelt 
by putting in bail, when ruled to bring in the body. 
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Evidente. 


(A) Who may be a Witneſs. 


A Perſon who is employed to ſell goods, and is to have for him- 
ſelf whatever money he can procure for them beyond a cer- 
tain ſum ; is a competent witneſs to prove the contract between 
the buyer and the ſeller. Such a perſon is to be conſidered as a 
broker; there is no difference between an agent taking to him a 
part of the price for which he bargains, and taking a commiſſion 
from his employer upon that price. 
A perſon who has depoſited title-deeds of an eſtate with his cre- 
ditor, as a ſecurity, and afterwards mortgaged the eſtate to an- 


other, is competent to prove that the mortgagee had notice of the 


depoſit, 

By the 27 Geo. 3. c. 29. pariſhioners are made competent wit- 
nefles in proſecutions where the penalty is given to the pariſh, un- 
leſs it exceed twenty pounds. 

The informer under the ſtatutes of 17 Geo. 2. c. 40. © 9 & 10 
I. 3. c. 41. againſt any perſon for having naval ſtores in his 
poſſeſſion, is a competent witneſs to prove the fact; for his in- 
tereſt is precarious, the court having a power to inflict at their diſ- 
_ a corporal puniſhment, or to impoſe a fine, in cafe of con- 
viction. 

The reputed father or mother is a competent witneſs to diſ- 
prove the fact of marriage on a queſtion of ſettlement. 


In an action by huſband and wife in right of the wife as ex- 


ecutrix, no act or declaration of the wife can be given in evi- 
dence by the defendant. 


(B) Of written Evidence, 
[NSTRUMENTS of very ancient date which are incapable of 


being otherwiſe proved, derive their authenticity from being 
found in the repoſitory which the law has allotted/for them, or in 
which they ought properly to be; and therefore cannot be re- 
ceived in evidence where they come out of the cuſtody of mere 
private hands. It is true, that where a connection can be eſta» 
bliſhed, ſo as reaſonably to account for their being in ſuch cuſtody, 
the courts have ſomewhat relaxed the rule, and admitted them 
to be read, though not coming from exactly the moſt pro- 
per repoſitory. But, where the cuſtody is merely private, and 
wholly unconnected with the ſubject- matter, the courts have 
never gone the length of admitting ſuch papers in evidence. 
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Benjamin v. 
Porteus, 

2 H. Bl. 590. 
Per Heath 
and Rooke, 
J. againſt 
Eyre, C. J. 


Plumb v. 
Pluitt, | 
Anſtr. 432. 


Rex v. Da- 
vis, 6 Term 
Rep. 177. 


Rex v. Cole, 
Eſpin. Cal. 
169. 


6 Term Rep. 
3 39» 

Alban v. 
Pricchett, 


6 Term R 
680. * 


Potts v. Du- 
rant, 

Anſtr. 789. 
Atkyns v. 
Helton, Id. 


387. 


z 
$ 
8 * 
" N 
F 
1 
8 
3 
$4 
Fe | 
7 
} 4 
MA 
3 
by : 
{HA 
| 
* 
+4 
51 
4: 
4 
1 
9 5 
wes + |! 
es - 
4H 1 
1k 7 + . 
. . 
. 
F : +" 
1 
b 4 7 
Wh: 
we. 


$ \ F 
1 
1 
1 
1 
1 
T.3 
' [\ 
n 4 
( 


456 | : * Gvidenece. 


Dor v. Sy A bill in C is not admiſſible in evidence any further 

— than to ſhew, that ſuch a bill did exiſt, and that certain facts 

1— were in iſſue between the parties, in order to let in the anſwer 
| or depoſitions of the witneſſes. - dan 

Taylor „But a bill in Chancery by an anceſtor under whom the 


| : -—=_ claimed has been admitted in evidence to prove a family pedigree 


of: ſtated therein, in the fame manner as an infcription on a tomb 
eftet Hil. f > 
Term 1789, ſtone, or in a bible. 71 tb i502 ff 

C07 am Kenyon, C. J. cited ibid, 8 


I 


Clatzenickk A record is evidence only of what was in iſſue, and appears 

15 — on the face of the record itſelf : it is not competent to a party to 

43. offer evidence to ſhew that under that record any particular mat. 
ter came in queſtion. | 

Parnes vo Every inſtrument, whether under ſeal or not, the execution of 

Trompow- which is witneſſed, muſt, generally ſpeaking, be e by the 


* witneſs himſelf, if living; if dead, by proving his hand-writing; 


10 debt on if reſiding abroad, by ſending out a commiſſion to examine him, 


1 or at lealt by proving his hand-writing, which laſt, indeed, is a 


Kenyon, relaxation of the old rule, and admitted only of late years. The 


at the fit- ſame medium of proof has alſo been admitted where the ſubſerib- 
— ing witneſs has been ſought for, and could not be found, ſo as 


fer, 13th to furniſh a preſumption that he was dead. But the rule hay 
= 179% never been relaxed further than theſe inſtances. | 


that the bond, which bore date in 1774, bad becn executed by the defendant at New York in America. 
There were two witneſſes o it, and it was proved thus— Evidence was given of the hand writing of Ri. 
wington, one of the ſubſcribing witnefles, who was in Ame ica. Objection was taken, that this was not 
ſufficient, without proving allo the hand writing of the obligor ; and Loid Kenyon bring of that opinion, 
it was proved accordingly. It was then orjected, that the hand writing of . Moreton the other 
ſubleribing witneſs, ſhould alſo be proved, and that he alſo was abroad or dead; otherwiſe nan conflat, but 
he might have been ſubpenaed here. Lord Kenyon thought that ſome evidence of that ſort was nece(- 
. Whereupson the plaintiff proved, that tere had been a man of the name of Moreton, who had 
lived as a clerk with Rivington, the other ſubſcribing witneſs : but it could not be proved that his 
name was Wiliiam, or that it was the hard-writing of that Moreton, or that that Moreton might not 
now be in England; all which was urged againſt the admiſſion of the proof. But Lord Kenyon 
Held ic ſufficient ; for this being the caſe of a foreign tranſaction, though perhaps the evidenge was 
of being more perfect, yet it was ſufficient and reaſonable eridence to go to the jury, at leaf, 
unleſs it were rebutted by ſome evidence on the other fide. The expenge of ſending out a commitſhon 
would (be ſaid) in many inſtances be more than the value of the ſum ia diſpute. Wallis v. Delancey, 
cited ibid. 


; __ v A party ſhall not be permitted to acknowledge a deed he hai 


17 Ca, executed, until it has been proved by the ſubſcribing witneſs. 


(C) Where parol Evidence is admiſſible to explain 
written Inſtruments, 


N 
T homas. i evidence. It may, therefore 
3 mitted to ſhew that at the time nn the devilor gave 
Beaumont v. inſtructions to inſert the name of A. in the will, when the attorney 
* inſerted 1 8 2 3 * But parol evidence of * 
1 tions made e teſtator before ; making of the will cannot 
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Where the deviſor made one will in 1752, and another in 1756, Lord Wal. 


without di of his perſonalty, or appointing executors by pole. v. Earl 
either, and by a codicil (reciting that by his /aft will, dated in 1752, — 72 _ 


he had made no diſpoſition of his perſonalty) diſpoſed of it, and Rep. 138. 
appointed executors, it was holden, that there was no latent am- 
biguity ſo as to let in parol evidence to ſhew that the teſtator in- 
tended by the codicil to confirm the will of 1756, and not to 
republiſh that of 1752. | 

A doctrine did at one time prevail, that the court might re- Per Buller, 
ceive evidence which they thought, according to the ſtrict rules J. 2 H. N. 
of law, ought not to be offered to a jury. But evidence which 85 Vide fu- 
ought not to be received as between the parties, to give a con- pre, vol. tis 
ſtruction to a written inſtrument that is brought in diſpute, ſeems P 95%» 2 
to be no more admiſſible by a court than by a jury, In the caſe 
in 2 Vern. 98. (which is referred to in Neben of this doctrine 
in a preceding part of this work (a),) the court refuſed to receive 
ſuch evidence. And fo they did in the two other paſſages of 
that book (2 Vern. 337 & 625.) referred to alſo in its ſupport. 

An agreement in writing between a landlord and a perſon Pym: 
who was then his tenant under a leaſe which had ſome time to B iu. 
run, was ſigned by the landlord for a new leaſe to be granted at * = 
any time after the completion of repairs which were to be made 
by the tenant with all convenient ſpeed ; but blanks were left for 
the time of the commencement of ſuch new leaſe. Upon the 
completion of the repairs the landlord tendered a leaſe. to com- 
meuce from that time; and upon the tenant's refuſal to accept 
it, filed a bill for a ſpecifick performance. 'The tenant admitted, 
by his anſwer, that he accepted the agreement, but inſiſted, that 
the new leaſe was not to commence before the old one was ex- 
pired. The landlord offered evidence to ſhew, that it was the 
true meaning of the agreement that the new leaſe ſhould com- 
mence from the completion of the repairs ; but the Maſter of the 
Rolls rejected it. | 


Excommunication.. 


W HERE a writ de excommenicato cupiendo ſtated that the de- Rexv. Pay. 
fendant was excommunicated in a cauſe of “ defamation ten, 7 Teri 
« and ſcandal merely ſpiritual,” it was allowed to Ve fufficient: . 453. 
It is no ground to call upon the temporal courts to quaſh the 14. ibid. 


7 


writ, that the greater, inſtead of the leſs, excommunication was 

pronounced; for this is merely matter of appeal. 3388 
It is not neceſſary that the defendant ſnould be refident in the It 1 

dioceſe at the time of the excommunication ;/it is Tafficient'if he , 


were there at the time of the citatůn. Bp, 7 


Lupton Vo 
Barker, by 
diſtreſs. 
Bunb. 348. 
Francis v. 
Naſh, Ca. 


temp. 
Hardw. 53. 


eanes v. 
il kins, 
1 Ver. 195. 


: Bradley Vs 
Wyndham, 
2 Will. 144. 


Campbell v. 
Cumming, 
2 Burr. 
1187. 


Clark Vs 
Clement, 
6 Term 
Rep. 525. 


Execution. 


| (A) Of the Fieri Facias and Levari Faciat. 


IF ſhould ſeem, that a evari facias ought not to iſſue for a fee- 
farm rent, but that the proper remedy is by diſtreſs. 


Nothing can be taken in execution that cannot be ſold, 2 
deeds, writings, &c. Neither can Bank notes be taken in ex- 
ecution, for though they are aſſignable over, yet notwithſtanding 
they remain in ſome meaſure cher in action. 

Regularly, a fer: facias ought not to be taken out during the 
exiſtence of a capias ad Fele oczenduim, and the perſon in cuſtody 
under it: but if it be ſo taken out, it is not void, though the 
court, it ſeems, would ſet it aſide on motion, without puttin 
the party to his audita querela. A ſheriff, therefore, may juſtify 
the ſeizure of a leaſchold eſtate under it, and may convey a good 
title to the eſtate to a purchaſer; and this, though he make 
the ſale after the expiration of the return of the writ, and with- 
out any writ of venditioni exponas, For the property of the ſheriff 
continues till the execution is completed, which cannot be till 
fale of the things taken in execution, and payment of the money 
to the plaintiff. This, indeed, is ſhewn by the common courſe 
of proceeding ; the ſheriff not being bound to make a return of 
the writ of execution, unleſs the party requires it. And as to 
the writ of venditioni exponas, that writ, though a proper writ, yet 
is not of neceſſity, being rather to compel the ſheriff, when guilty 
of laches, to do what he has authority to do, than to give him 
any new authority. 


If a eri facias be executed inſufficiently and colluſively, a ſecond 


feeri facias executed afterwards ſhall ſtand good, and be preferred, 


and the ſheriff may return nulla bona to the firſt, 


(B) Of the Capias ad ſatisfaciendum. 


IF a capias ad ſatigfaciendum is made returnable wrong, as in 
vacation time, yet the writ is not therefore void, but only 
liable to be ſet aſide upon motion ſor irregularity, 


(C) Of ſuing out Execution where there are ſeveral 
Parties concerned. | 


THERE cannot be a ſeparate capias ad ſatisfaciendum on a joint 
judgment againſt two or more. vs 


as in 


eral 


joint 


Execution, 
(D) Of Execution againſt a Clerk in holy Orders, 
A LTHOUGH a levari facias de bonis eccleſraſfticis is a continuing 


execution, and a levy under it may be made from time to 
time after it is returnable, until the ſum indorſed be ſatisfied, yet, 
if it be actually returned, the authority of the biſhop is at an end. 
Therefore, where ſuch a writ remained in the hands of the biſhop 
long after it was returnable, who ſequeſtered the profits of the 
living accruing as well before the return-day as after, and being 
ruled to return the writ, returned only the amount of the ſum 
levied up to the return-day, the court would not order the writ 
and return to be taken off the file, but would only permit the 
return to be amended by inſerting the ſum levied up to the time 
when the writ was actually returned. 


459 


Marſh v. 
Fawcett, 

2 H. Bl. 
582. If the 
writ was not 
returned, 
adds the 
1eporter, in 
a note upon 
this caſe, 
the execu- 
tion would 
undoubtedly 
continue till 


the ſum in- 


dorſed was 


ſatisfied. But he queſtions, Whether the plaintiff could, after that ſum was levied, preſerve his priority 
with reſpe& to the future arrears of the annuity over another judgment creditor, who might have deli- 
vered another writ to the biſhop, in the interval after the ſum indorſed on the former writ was levied, and 
before the time of the next periodical payment arrived? The equitable interpofition of the court, he 
{1yr, ſeems hitherto to have extended no further, in cafes of judgments entered on bonds to ſecure annuĩ- 
ties, than to permit the judgment to ſtand as a ſecurity for the future payments, and freſh executions 
to be taken out as thoſe payments became due, without a ſuggeſtion or ſcire facias under the ſtatute of 
8 and g W. 3. c. 11. Howell v. Hanforth, 2 Bl. Rep, 843. 1016. Ogiivie v. Foley, Id. 1111, Scott 


v. Whalley, 1 H. Bl. 297. 


(E) Of the Prerogative Proceſs in Executions. 


E have already taken notice of executions where the crown 
is concerned: ſome points, however, {till remain un- 
touched. | 

The uſual proceſs for the king's debt is an extend: facias, 
which is given by the ſtatute of 33 H. 8. c. 39. Of ſuch extents 
there are two kinds : the one immediate, the other in aid : the 
lormer iſſuing immediately at the proſecution of the crown for 
the proper debt of the crown againlt its immediate debtor : the 
latter, the extent in aid, properly ſo called, ifſuing, not againſt the 
immediate debtor, but againſt the ſurety. It is uſual, however, 
to give the name of an extent in aid to that extent which iſſues 


4 


at the ſuit and in aid of the king's debtor, for the purpoſe of 


ſecuring a debt found by inquiſition upon an extent iſſued againſt 
ſuch debtor to be due to him. For, in an extent there are three 
kinds of property that are liable, viz. the real eſtate, the per- 
ſonal eſtate in poſſeſſion, and choſes in action; and it is for the 
purpoſe of ſecuring this laſt that an extent, generally, though 
improperly called an extent in aid, is given. This extent is de- 
duced from the prerogative of the king to take an aſſignment of 
the debts of his debtors; for if the debts can be aſſigned to the 
king, it ſeems to follow, that he may take them as part of the 
perſonal eſtate, _ | 2 
The extent in aid, we mean that improperly ſo called, 1s 
in its nature and effect an immediate extent. It iſſues againſt 
the debt as part of the effects of the principal debtor, and 


when 


* 


when executed, gives that debt the like priority over other debts 
2s a proper immediate extent would give. Though ultimately 
Rexv. intended for the ſecùrity of the crown, yet it is in truth given 
2 in eaſe of its debtor; who is entitled to the benefit of it, thou 
Rexv. be be in a ſtate of perfect ſolvency, and the crown be not in 
Clarke, lighteſt danger; and even, it ſhould ſeem, though the crown 
Bund. 222+ gebt ſhould be ſatisfied... . ppins | 
oi. As this is a ſtrong prerogative remedy imparted-to a ſubject, 
3 the court of Exchequer have thought it proper to reſtrict it with. 
R. 15 Car. 1. in certain rules. It is therefore provided, that no ſuch extent 
ſhall iſſue, without aſhdavit that the dehtor to the crown is the 
original creditor. It is alſo provided, that ſor debts in aid, no 
proceeding ſhall be had any further than to an inquiry and ſeizure, 
and not to ſale of the goods, without ſpecial order of the court, 
Indeed it ſeems, that in this caſe no proceſs ſhould be ſuffered to 
go apainſt the debt of the king's debtor without a feire facias, 
unleſs there be immediate danger that the king will loſe his debt, 
and that be made out, either to the' court, or before a baron of 
the Exchequer. k 
Gild. The ſcire facias on ſuch extents in aid ſets forth the original 
Excheq debt, and then ſets forth the inquiſition taken of the debt due 
( J But to the king's debtor by virtue of ſuch extent in aid. And extents 
debts cannot may likewiſe be had againſt the debtor of ſuch debtor, and ſo on 
be ſe'zed be- ag far as any effects can be traced a). There are inſtances of 
Wird degrees. this in Freeman's Entries, 572 to 616. And the reaſon is, be- 
To that ex - Cauſe the ſecond debtor, when the debt js ſeized, is a debtor to 
tent debts the king, fince the king, for the reaſons above given, can ſeize 
ſpecialty or 3 cheſe in action; and the ſecond debtor, being become a debtor 
Emplecon- to the king, he likewiſe can have an extent, to ſeize the choſe in 
track may action that is due to him. For in relation to the king, not only 
and ſeized the money which the debtor has in his actual poſſeſſion, but that 
imo de which he has out in other people's hands, ſhall belong to the 
3 king. For common perſons, if their debtors made away with 
Andie, their eſtates, were ſuppoſed to be able to look after them, and 
and motion. to watch the goods in the actual poſſeſſien of them: but the 
king, being engaged in publick affairs, could not watch an actual 
See aſo poſſeſſion of his debtors; and therefore, ſince there was no danger 
Parker, 19. of maintenance, he might proceed to get in their debts, as far 
* as he could difcover them. 
Sub. Another reſtriction which the court have laid upon theſe ex- 
Excheq- tents in aid is, that no debts without ſpecialty ſhall be found by 
v. Packing. inquiſition for debts in aid, unleſs it be by order, upon motion 
ton, in open court, and except it be for debts due to the king's 
Buab. 42. farmers. | 
Rex v. An immediate extent ſhall be preferred to an extent in aid, 
I though prior to it; and though the ſheriff have ſold the goods 
Reg. v taken under the extent in aid, yet the king will be entitled to the 
Quaſh, money, if he hath not paid it over. Immediate extents in general 
ie. a. ſhall be preferred according to the teſte of the writ. 
| But a ſecond immediate extent, upon which evidence was 
offered, to find the goods ſcized upon an extent in aid, ſhall be 
preferred 
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edt r 
rely Ann | | 
Upon the execution of an extent a-perſ uſt anſwer all 
ne WY tions though afeQting his intereſt if hey do not LubjeQ him Neve, 
| gh 2 or forfeiture; elſe the court will grant an attachment Parker, 269 
A debt due to a man ure wuxdris is conſidered as a debt origin. Reg. v. 
ject, , ally due to him within the meaning of the above rules, and the — 
ith. ſtatute of 7 Ja. 1. c. 15., which prohibits any debts from being Parker,271. 
ton aſſigned to the king by his debtor, but what were due originally 
the to ſuch debtor bong fide. | 9 
* R 1 2 has long been dormant, though an inquiſition Reg. v. 
zure, as been taken upon it, yet proceſs ſhall not iſſue without Robiſon, 
gurt. motion. Bunb. 62. 
to Debts are not bound by the tete of the extent, but only from Rex v. 
TI the day of the caption of the inquiſition. — 
debt, a It is laid down as a rule, that wherever an extent might have Mn 1 
n of iſſued againſt a man in his lifetime, a diem clauſit extremum may Parker, = 
141 iſſue againſt his eſtate after his death. And debts to the third 
ginal degree may equally be found upon a diem claufit extremum as upon 
due an extent. 
tents If a perſon be indebted to the king by ſimple contract in his P 
ſo on lifetime, and that debt be found upon ed x ok his deuh, the hag * 
es of goods which he had at his death are bound to the king's debt, and 
„ be- the officer may ſeize them under a diem clauſit extremum. But, if 
a he _ —— to the king at his death, the goods will go to his 
eine perſonal repreſentatives, and the diem clauſet ext | 
ebtor uued, will be ſuperſeded. A 4 W 
* 
n] | 6 
) Whether a Court of Equity will aid an Execu- 
the - tion at Law. 
with | 
tad WHERE property is ſo circumſtanced as to be out of the Horn v. 
t the reach of a legal execution, as, where it is veſted in the Horn, 
Qual funds, or is in the hands of a truſtee, a court of equity will not —— 4b 
inger extend its arm in aid of the legal proceſs. | Eftwick, 
18 far ee. ak, 387. 
e ex · | 
1d by 
otion 
ing's 
aid, 
goods 
o the 
eneral 
was 
11 be 
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Moor and 
Barham, 
2 P. Wms. 
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Bruce Vs 
Bruce, 
Dom. Proc. 
15 April 
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Executors and Adminiſtrators, 


(A) Of the Diſtribution of the perſonal Eſtate in Caſes 
of Inteſtacy. 


FF a perſon dying inteſtate, leave a grandfather by the father's 

fide, and a grandmother by the mother's ſide, his next of kin; 
theſe (grandfather and grandmother) ſhall take in equal moieties 
by the ſtatute of diſtributions, as being in equal degree: for 
though the grandfather on the father's fide may, in ſome reſpects, 
be more worthy of blood, yet here dignity of blood is not mate- 
rial; in regard the brother of the half-blood ſhall take equally 
with the brother of the whole blood. 

If a perſon dying inteſtate leave a grandfather and a brother, 
the grandfather ſhall not ſhare the perſonal eſtate with the brother, 
but the latter ſhall take the whole: for the brother is nearer than 
the grandfather, there being by our law but one degree between 
brother and brother, whereas there are two degrees between 
grandfather and grandſon. 

Where a perſon dies inteſtate, having perſonal property in dif- 
ferent places and ſubjeCt to different laws, it is now ſettled, that 
the lex domicilii, not the lex rei ſitæ, ſhall attach upon the property, 
and direct the ſucceſſion to it. What ſhall be conſidered as the 
domicil of the party is rather a queſtion of fact than of law, 


7 Mar. 1792. Balfour v. Scott, Dom. Proc, 11 Mar. 1793. Ommaney v. Douglas, Dom. Proc. 
18 Mar. 1796. Bempde v. Johnitone, 3 Vez, jun. 200. 


Ambl, 415. 


Upon this principle it was determined by the privy council in 
the caſe of Burn v. Cole, 7th April 1762, that where a teſtator 


domiciled in England died, the judge of the probate in the plan- 


tations was bound by the probate granted in England. The lex 
domicilii regulates teſtate as well as inteſtate ſucceſſion. 


(B) Where the perſonal Eſtate ſhall be firſt applied 
in diſcharge of Debts, Cc. 


See further upon this point, Gray v. Minnethorpe, 3 Vea. jun. 
03. Burton v. Knowlton, Id. 107. Brummel v. Prothero, 
„111. 


CROP S8. LE ew 


5 append.) Executors and Adminiſtrators, 463 


(C) Where an Executor ſhall be excuſed from 
| Coſts. 


„„ » iin 12 
FE XECUTORS and adminiſtrators are holden liable to pay the Higgs v. 
coſts of a non pros, but not of a nonſuit : the former is imput- _— 
able to themſelves ; the latter may be the effect of their ignorance Rep. . _ f 
of the nature and extent of the teſtator's or inteſtate's demand. Bollard v. | 
ales But, where the cauſe of aCtion accrues ſubſequent to the death of _—_— 
their teſtator or inteſtate, there, this ground of excuſe fails them, 37 G. "0g 


and if they are nonſuited, they muſt pay the coſts: they are not 


* — 


her's entitled to the protection of the character they have aſſumed, for 
kin ; they ought not to have ſued in it : they ſtand therefore merely in 
eties the ſituation of common plaintiffs. 
for 
ects, 24 
ate- 
ually ; 
4 Extinguiſhment. 
ther, 
than 
veen ; : 
Veen IF money is due for goods ſold, or upon any ſuch like account, Wilſen v. 
and a promiſſory note is given for the amount of the debt, — 
dit. which note, afterwards, upon action brought, appears not to have 245. 
that the proper ſtamp upon it,. ſo that it cannot be given in evidence, 
erty, the party may reſort to evidence on the goods fold, or the de- 
the mand upon account of which the note was given : for a pro- 
miſlory note is not like a bond, which merges the demand. 
Proc, 


tator Fees, 


Mlan- 
e lex 
lied How much ſhall be ſaid to be due. 
11 

WHERE two extents iſſue into two different counties, the Rex v. 

| ſheriff who completes his levy is entitled to his full pound- 3 

. | . nſir. 279. 
jun. age, nor can the ſheriff of the other county call for an apportion- Rex v. ery, 
heros ment. And the ſheriff may be ſaid to complete his levy, as well 74. 358. 


Rex v. 


where the money is paid by the debtor by the compulſion of the levy, 


Jetherell, 


and to relieve himſelf from it, as where it is raiſed upon a vendi- Parker, 177. 
tront exponas. The poundage by the gth ſection of the ſtatute of Rex v. 

3G. 1. c. 15. is to be proportioned only where the ſcizure is by — 
one ſheriff, and the goods are ſold by another. But a ſheriff is anger. 4:2, 


not entitled to any allowance for coſts and charges beyond his 
poundage, 


Cracken- 


Fines and Recoveries, 


————_—__—_____— — 


(A) Of the Operation of a Fine in barring 


Dillon v. ſeiſed in fee of lands dies leaving B., a feme covert, his 
Lemans 1 heir, Upon his death, a ſtranger makes a tortious entry on 


the lands, continues in poſſeſſion, and levies a fine ſur cogniſance 
* de droit come ceo, &Cc. with proclamations. B. afterwards dies 
under coverture, no entry having been made on her behalf to 
avoid the fine, leaving C. her heir of the age of twenty-one, of 
ſound mind, out of priſon, and within the realm. No claim is 
made by C. at any time within five years after the death of B, 
6 His right is therefore barred by the fine. For the exception in 
tthe firſt branch of the ſtatute of the 4th of Hen. 7. and the pro · 
viſo at the end of it are to be taken together; and being ſo 1— 
they do not amount ſo much to an exception as a ſaving, the true 
meaning of which is, that the rights of thoſe perſons who ate 
under diſabilities, and of their heirs, are ſaved as long as the diſa- 
bilities continue, and five years after; the heir therefore not being 
himſelf diſabled is barred, unleſs he proſecutes his right within 
five years after it accrues by the death of his anceſtor dying under 
a diſability : conſequently, C. in this caſe is prevented by the fine 

from recovering the lands in queſtion. 


(B) What Eſtates and Intereſts may be barred by a 


Recovery. 


Philips v. — deviſed his eſtates at B. to C., E., F., and K. in 
„. fee, in truſt to pay his mortgages and debts, and after payment 
| Sy Jan. he directed them to convey the eſtates to the perſons to whom 
he had deviſed his eſtates at T. He then deviſed his eſtates at 7. 

ſubject to a life-eſtate therein to his wife the ſaid C. to the ſaid 

E., F., and K. in fee, in truſt out of the rents and profits to dil- 

charge his debts and mortgages, and to raiſe portions for his two 
grand-daughters: and from and after ſuch payment he deviſed 

his eſtates at T. to the ſaid E. and his heirs, to the uſe of him and 

his heirs, upon the truſts following, viz. to the uſe of his grand- 

ſon F. T. W. during his life, and after his deceaſe to the uſe 

of the heirs male of his body, remainder to the ſaid E. in tail 

male, remainder to the ſaid F. in tail male. remainder to the faid 

K. in tail male, remainder to D. in tail male, with the reverſion 

to his own right heirs. The teſtator's wife died in his lifetime. 

On the death of the teſtator in 1764, a bill was filed in the — 

5 11 


2 * 


- — 


Append.) Fines and Betoveries. 

of E. T. V, then an infant, to have the truſts of the will car- 
{ied into execution; and by a decree in 1765 the will was eſta- 
bliſhed and the uſual directions were given. No farther proceed- 
ings took place. In 1772 F. T. V. came of age; and the truſters 
under the will having ſold part of the eſtates for payment of the 
debts, put him in poſſeſſion of the reſt: but no conveyance of the 
1-2] eſtate was executed. In 1772 aud 1780 E. and F. two of the 
truſtees and deviſees in tail in remainder died. In 1785, the de- 
viled eſtates were conveyed by leaſe and releaſe by F. T. V. to 
+ Ton in order to make a tenant to the precipe, and a recovery 
was horcly afterwards ſuffered of them to the uſe of F. T. V. in 
fe. X., the only ſurviving truitee, in.whom the legal eſtate was 
velled, did not join in this tranſaction. Part of the eſtates were 
terwards ſettled on the marriage of F. T. V., and by his will 
„ deviſed the remainder, and died without iſſue male. K. alſo 
died. A bill being filed after the death of F. to revive the pro- 
cocdings in the former cauſe, and praying chat the defendant, the 
on of K., might be decreed to convey the eſtates ſettled on the 
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tnarriage of F. T. V. to the uſes of the ſettlement, and to con- 


vev ſuch of the eſtates as were ſold to the uſe of the purchaſers, 
and the teſidue to the uſes of the will of F. T. V.,; the defendant 
infiſted, that by the union of the equitable and legal eſtates in 
his father K. he had a legal remainder in tail in the eſtates, 
whereof the recovery was ſuffered; and therefore ſuch remainder 
was not barred for want of a legal tenant to the precipe. But it 
was decreed, that K. was only truſtee for hamſelf in remainder 
after an eſtate-tail in F. . V., and that therefore the recovery 
well barred that remainder : that K.'s equitable intereſt did not 
merge in his legal intereſt, inaſmuch as it was not commenſurate 
and co-exiſtent with it; that an eſtate in fee may exiſt ina truſtee, 
and a partial intereſt in the equitable eſtate may at the ſame time 
ſubſiſt for the benefit of Inch truſtee. 


(C) Of other Effects of a Recovery. 


A Lerſon who was ſeiſed to him and the heirs male of his 

body, remainder to his own right heirs, previous to his mar- 
riag?, conveyed his eſtate to truſtees to the uſe of himſelf for 
life, remainder to the uſe of his intended wife for life, remainder 
to his firſt and other ſons in tail male: the marriage took effect, 
and they had iſſue a fon : nineteen years afterwards the huſband 
ſuffered a common recovery, and declared it to be to the uſe of 
A. B. and his heirs, in truſt to ſell the eſtate for the payment of 
his debts: A. B. ſold the land for the payment of the debts, ac- 


Gonright 
v. Mead, 
3 Burr, 
1703. 


cording to the truſt repoſcd in him: the tenant in tail died, and, - 


his ſon claimed the eſtate. The court were unanimouſly of opi - 
mon, that the recovery enured to the uſes of the ſettlement, and 
therefore that the purchaſer had no title, 


A father by ſettlement on his marriage conveyed an eſtate to Cheney v. 


the uſe of himſelf for life, remainder to the firſt and other ſons 


Vol. VII, Hh of * 


Hail, AmbL 
25. 
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of the marriage in tail. Afterwards, the ſon on his marr 
conveyed part of the eſtate by leaſe and releaſe to the uſe of him- 
ſelf for life, remainder to his intended wife for life, remainder to 
the heirs of the body of the wife, remainder to his own right 
heirs. Some years after this ſettlement, the father and ſon mort. 
gaged the eſtate for a term of years, and ſuffered a common re. 
covery, and declared the uſes to the mortgagee, and then to the 
father for life, remainder to the ſon in fee. Lord Hardwicke was 
clearly of opinion, that the recovery enured to the uſes of the 
ſettlement on the marriage of the ſon. 


| 


Game. 


: 


— „* * 


— — 


Rex v. PROOF that the defendant „ did keep and uſe a gun with in- 
. &« tent to kill and deſtroy the game” is ſufficient evidence to 
Rep. 177. ſupport a conviction on the game laws, though the witneſs may 
allege a very inſufffcient reaſon for imputing ſuch intent to the 
defendant. It 1s not the province of the court to examine whe- 
ther the concluſion drawn by the magiſtrate be or be not the in- 
evitable concluſion from the evidence. It is ſufficient in convic- 
tions, if there were ſuch evidence before the magiltrate, as in an 
action might be left to a jury, 


Gaming. 


„ 


Mydd v. B* 9 Ann. c. 14. two ſorts of action are given for money won 
= D at play: the one to the party loſing, if he ſues in thret 
Hudſon y, months; the other, after that period, to the firſt informer. Te 
Davis, Id. entitle a party therefore to maintain a bill for a diſcovery up 
n this act, it muſt appear upon the face of the bill, either that ht 
in Sac. is himſelf the loſer of the money, or that the three months har: 
Hil. 37 G. elapſed, and that he has actually inveſted himſelf with the cha 
Jo racter of informer by having commenced a ſuit at law. He net 
not indeed ſtate in terms that the ation he has commenced 
a gui tam action; if the right to ſue in the character of informet 
appears on the bill, the court will preſume the action to be te. 
gularly inſtituted. 2 
Newmny., A party is entitled in equity to a diſcovery againſt ſecurities 
Anfr. 519. given for money loſt at play, as well as for the money only. 
Andrews v. Berry, IA. 634. 


The action of debt given to the loſer of money at play by the Turner v. 
above att of Queen Anne is given on the ground of a contract, Warren, 
not by way of penalty. Hence, a defendant may be holden to Dido 
bail in it; and it may be pleaded in abatement to it that the mo- James, 
ney was due from others not named as well as from the defend. Tem 


| * i Rep. a gy. 
ant. Hence alſo the right to ſue it is tranſmiſſible to the aſſignees — Aa 
As «7:6 a Bl. 308. 


Gaol, 


THE lord of a franchiſe is not, as ſuch, bound to repair a gaol Rex v. Fart 


within it; but he may be ſubject to ſuch a charge by imme- TX, FX» 


morial uſage. Rep. 373« 


Habeas Corpus, 


JF an apprentice of the age of eighteen voluntarily enter into Rexv. Rey- 


the ſea ſervice, his maſter is not entitled to ſue out a habeas _— 
- . g erm 
rorpus to bring him up. The writ of habeas corpus can be taken Rep. 497. 
out only at the inſtance of a party who is in cuſtody, or with his 


conſent: but here, the apprentice is not in cuſtody. 


heir and Anceſtor, 


J” ſhould ſeem from the expreſſion uſed in a former part of this vol. ii. 
work, that the king's fir/t begotten only is entitled to the Duchy 4 Sage 
of Cornwall, not the eldeff ſon. This, it is true, was the opinion prince's 


of Lord Cote ; but Lord Hardwicke has clearly ſhewn it to be caſe, 


| Erroneous., 1Vez. 294. 


The el deft 
ſon of a king of England, ſays Lord Hardwicke, takes it as primogenitus ; although Lord Coke 
at the end of the Prince's caſe, 8 Co. ſays otherwiſe, But that was not the point there, being only 
an obſeryation of his own, and has ever ſince been held a miſtake of that great man, He was alſo miſe 


an the fad, in ſaying that Henry VIII. _—_ Duke of Cornwall, becauſe not primogenitus oe 
- 
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Lord Bacon in his Hiſtory of Henry VII. affirms the contrary, that the dukedom devolved to him von 
the death of Arthur: and this is by a great lawyer, and who muſt have looked into it, as he was they ant 
Attorney or Solicitor General. So waz: Edward VI. in his father's life, without à new creation, cert! 
although the king's ſecond ſon. Lord Elleimere in his printed obſervations upon Lord Coke ſays, with 
ſome warmth, that Lord Coke ſplit on this reck, in reſtraining it to primrgenitur, and not to the firſt pry . 
tempore, voluntarily, without any occaſion, or the concurrence of any judge. Selden in his Ticles Ils. Was 
weur, 6 vol. 776. ſays, the eldeſt ſons living are alſy Dukes of Cornwall; and that Prince Charles was 
Duke on the death of his brother; a>pears from the records, Rym. Fæ dera, tom. 16. 742, He is fo de. 


ſcrib2d in the patent creating him Prince of Wales. There is no att of portiatgent afierwar*s in the time (3 
of James I. creativrg him Duke: nor can any doubt arite of his right thereto under the charter of a 
I 11 Edwaid III. from the act of Tames I. enabling him to leaſe pat of the duchy lands; ſeveral a&; 
| being paſſed to enable the Dukes for the time being ſo ta do. Nor is it a ſatisfactory anſwer, that that 
caſe was founded on an act of parliament made on political views, and ſo Ciffere t from the rules of com- 
mon law; for the difference of that cate from others is in the nature and form of the limitation of the A 
kind of eſtates to be taken in the duchy, not in the perſons tot c. But 1 own, adds my Lord Had. 
wicke, 1 ſhould nor be quite latisfed 10 found my ovin In on this, Hor political rea tons might have ſome trad 
weight. Bur this determination happens to be friftly agreeable to the rules of law in cates of commen this 
perſons ; as appears from F. N. B. 188. on the writ de auxilio dd filium trilitem faciendam, where be 5 
ſays, that primegenitus then alive is fufficient z wh ch is agreeable to Lord Elleſmere's obſer vation, that Tick 
Charles became primogenitus on the death of his brother withour iſſue. This is an original writ, where or | 
the phrale and language of the law is moſt critical and precite, and has been always conſtrued with prez tho 
ſtrictneſs. I have been furniſhed with the original cafe of ihe duct p inted in 1012, which is very ſcares, 
where it appears to have been by the greatett en with full afſent of council, and the reaſons of the reſo- Wo! 
lution at large: and Fitzberbert's Natura Brevium is expreifly mentioned and relied on there. 1 Ves. den 
294. — Note, Mr. Chriſtian, in his edition of Sir ian Bac ſi ne Commentari s, Tapports Lei of | 
Coke's opinion; but takes no notice of what ſell from Lord Hardwicke in the above paſlage: d i 1 
therefore that the editor has given it at Ie.,gth, | 
104 
1 
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| Ex te HE bankruptcy of the committee is a ſufficient cauſe for t. 
or) ; 2 . N s 3 = "a «© knd 
6 1 moving him on account of the fund for maintenance: but 
- ez. jun ; . 1 c . 
1 5 "te gat the cuſtody of the perſon will not therefore be changed, if the 


i 2. | 
l Maſter finds it proper with regard to the comfort of the lunatic 
that it ſhould continue, 
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3 (A) What Matters are indictable. aun 
WI Reg v. 11 is an indictable offence to conſpire to prevent the courſe & :.., 
r, juſtice by producing a falſe certiſicate (under the hands of jv the 

Rep. 619, tices of the peace that a road indiQed is in repair) in evidence? and 

influence the judgment of the court. And in ſtating ſuch a crim beer 

in the indictment, it is not neceſſary to ſet forth that the dcfend am 
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ants knew at the time of the conſpiracy that the contents of the 
certificate were falſe; it is ſuſlicieut that for ſuch purpoſe they 
aareed to cettify the fact as true, without knowing that it 


was ſo. ; : 8. 


(B) How far it is neceſſary to bring the .Offence- 
indictable within the very Words of the Statute. 


— — 


AN indictment on the 23 C. 3. c. 13. for enticing artificers to Rex v. 
go out of the kingdom, Oe. alleged that the defendant con- vo 0p 
trated with a manufacturer workman aud artificer to go out of Rep. 739 

this kingdom of Great Britain into a foreign country called Ame- 

rica, ſuch ſoreign country not then being within the dominion of 

or belonging to the crown of Great Britain, was hoiden good; 

though it was objected, that the ſtatute was in the disjun@ive, 

workman or artificer; and that the indiQment charged America 

generally to be out of the king's dominions, whereas ſome parts 

of it are within them. 

In an indictment on 17G. 3. c. 26. F 7. for taking more than Rex v. GU. 
105. in the 1007. ſor brokerage, Wc. it is not neceſſary to prove 8 
that the defendant took the exact ſum laid in the indictment, “ * 
though it he nut laid under a wdeliret, It is to be left to the jury 
10 conſider, whether the exceſs were really taken as a fair charge, 
for !rawing the writings, Se. or whether it was not ſo taken as 
2 deve to avoid the Itatute. 


—— , OGG. Dai 


| 
| 


CEE rr — 7—＋— 
— 


(A) low far the Law takes notice of an Infant in 
ventre fa mere. 


\ L have already feen that an infant in ventre ſa mere is to Beal v. 


many purpoſes confidered as if he were actually born. It Beule, 
1 1 1 P. Wms. 


has been alto holden, that he may be vouched; and ſhall be en- 244. 

titled to take under a deviſe to children /iving at the teflator*s death, Vuriet v. 
whether the devifor be his parent or a ſtranger : that he is within I 
the terms of a power to charge lands for the portions of younger ro. gab 
children, living at the father's death, that he may have an injunc- Forbes, 
tion granted on his behalf to ſtay waſte ; and may have a guardian 2 B* Cb 

ang fo . Rep. 63. 
appointed for him under the ſtatute of 12 Car. 2. c. 24. But, where Bennet v. 
tie terms of the deviſe are general, as to the teſtator's children Heneywoog, 
and grandchildren, not referring to the period of his death, it has 63 79% 


been holden, that a poſthumous child cannot take under it. At the Blake, 2 Br. 


| ame time it muſt be remembered, that it is laid down in a moſt Ch. Rep. 


1h 3 reſpectable * 


470 Jnfancy and Age. 


2 Ves. jun. reſpectable work (a), that it is now a fixed principle, that where. 
673- „ ever the conſideration will be for his benefit, a child in ventre /a 
Strange, mere ſhall be conſidered as actually born. 

1 P. Was. 34%. Lancaſhire v. Lancaſhire. 5 Term Rep. 49. (a) Watkins's Law of Deſcents, 142, 


Pe OG IR 


* —— 


Information quo TUarranto, 


Rex v. Sar- IF it be doubtful whether a reſidence in a borough previous to 


_ an election which required reſidence as a qualification were 


ep. 466, bond fide or not, the court will grant an information in nature of 
Rex v. Duke à quo Tarrato, FAN 
of Rich- 
mond, 6 Term Rep. 550. 


Injunctions. 


(A) The ſeveral Kinds of Injunctions, and when 


granted. 
Longman HE defendant had contracted with the plaintiffs to ſupply 
and another them with muſical inſtruments for a ſtipulated time, and no: 


— to ſell any on his own account, but the plaintiffs becoming bank- 


rupts, the defendant conceived that he was diſcharged from the 
contract, and fold them for himſelf, On a bill being filed, the 
Plaintiffs moved before anſwer for the injunction. But the motion 
was refuſed, as an attempt to anticipate by an interlocutory order 
the deciſion of the court upon the effect of the contract, and fo to 
obtain in that ſhape a ſpecifick performance of it. Beſides, the 
court never interfere in this ſtage of the cauſe, but in thoſe caſes 
where the defendant is committing a treſpaſs, by which imme- 
diate injury may be ſuſtained ; as in the motion to ſtay waſte. In 

matters of contract it is never done. 
Graft v. An injunction has been granted by the court of Chancery 
LotdBelfat, before appearance to reſtrain the defendants, who had gotten 3 
5 Fed. bill of ſale from the plaintiff of all his effects, from removing 
Joknfon v. fixtures and manure. But it has in ſuch caſe been refuſed by the 
Goidſwaine, court of Exchequer to reſtrain a tenant from ploughing up land, 


Anftre 749+ and carrying away manure and compoſt, contrary to the terms © 
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his leaſe ; conſidering it merely as a breach of contract, not a caſe 
of irreparable waſte, » . 

On a truſt to ſell, a ſuggeſtion in the bill of improper conduct Pechel v. 
in the truſtees, in not giving ſufficient notice of the ſale, is not a Fowler, 
ground for an injunction to ſtop the ſale ; it is not one of theſe nn 
caſes in which, on account of irreparable injury to the plaintiff, 
this ſummary proceeding is admitted. 

After an injunction on the original bill diſſolved on the coming Gadd v. 

u of the anſwer, the plaintiff cannot have an injunction on the Worrell, 
amended bill, though ſupported by affidavits, unleſs the defendant _ 553. 

: "WT * . b gham . 
be in contempt; and not after an injunction diſſolved on the me- Toule, 
rits, if the defendant be in contempt, without ſpecial affidavit of 4 288. 
merits. 

Though, in general, an injunction cannot be extended (a) to (a) Gadd x- 
protect one, who is not a party to the ſuit in equity; yet an in- Worrall, 
junction to ſtay proceedings at law will prevent a ſuit againſt the ul Jayne, 

Y . . — - . j 8 (5) Bolt Vs 
(herilf (5) for not paying over money levied by him in the original $tanway, 
action before the injunction iſſued, provided he comply wich the Anfr. 556, 
terms of it, by bringing the money into court. 569. 

An injunction will be granted upon affidavit before ſervice of v. 
ſubpœcua to prevent the negotiating of a note unfairly obtained, Blackwood, 


Such an injunction is in the nature of an injunction to ſtay 25: ik. * 
waſte. 37 G. 3. 


(B) Ho diſſolved. 


JF an injunction be granted for want of an anſwer, and the de- Hurſt x. 

fendant afterwards demur, and his demurrer be allowed, yet Themas, 
by the courſe of the court of Exchequer, the injunction cannot be 
diflolved without a previous order for that purpoſe. 

An unreaſonable delay on the part of the plaintiff is a ſufficient penney v. 
ground to diffolve an injunction ; as, where a commiſſion to ex- Edgar, 
amine witneſſes was not returned in two years. 

A reference of the anſwer for impertinence is a good cauſe for Hunt v. 
continuing the injunction, Thomas, 
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(A) What Words create a Joint-Tenancy, and not 
a Tenancy in common, and e conver/o. 


THE Earl of Suſall bequeathed 20,0001. to his brothers George Lord Rin- 

Howard and Henry Howard, and to the four children of don v. Eatl 

Henry, equally to be divided between them, ſhare and ſhare alike; of Suffolk, 
Hh 4 and 
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and if either of them die, to the ſurvivors or ſuryivor of them. 
George ſurvived the teſtator, but died before avy part of the money 
was paid; and a queſtion was made, Whether his ſhare ſhould go 
to his repreſentatives, or be divided between the ſurvivors ? Lord 
Cowper held, that the intereſt in this ſhare was veſted in George 
by his ſurviving the teſtator, and of courfe tranſmiſſible to his te- 
preſentatives. He ſaid, by the firſt words, * Hare and ſhare 
“ alike,” it was plain the legatees were tenants in common; and 
by the ſubſequent words, © that if any of them die, his ſhare 
« ſhall go to the ſurvivor,” it muſt be intended, if any of them 
ſhould die in the lifetime of the teſtator; for by that conſtruction 
every word of the will would have its Effeft and operation. But 
this decree was reverſed upon an appeal to the Lords, their lord. 
ſhips being of opinion, hat the time of ſurvivorſhip related to 
the time when the debt {hou!d be paid, not to the death of the 


teſtator, and that George not having lived to that time, the ſur- 


(a) Supra, 
vol. iti. 
Pag · 684. 


2 Vez. jun. 
8 


Roebuck v. 
Dean, 
2 Vez jun. 


Perry v. 
Woods, 

3 Vea. jun. 
204, 


viring legatces were entitled to his ſhare, This deciſion of the 
Lords ſeems to have been impeached in the cafe of Stringer v. 
Philips (a), which was ſoon afterwards determined at the Rolls, 
and later judges have expreſſed a doubt of the ground upon which 
their lord{hips proceeded. However, the circumſtances of the 
eaſe, it ſnould ſcem, would bear out the decrce of the Lords. The 
ſum bequeathed was an old debt from the crown fecured upon 
the hearth-money revenue, which was taken away by ſtatute. l. 
was an unproductive fund till payment, and could be of no uſe to 
any one. That was an event depending upon intereſt and foli- 
citation, and was extremely retarded by the conſideration of its 
going to repreſentatives. From theſe circumſtances, therefore, 
the words ſhould feem to relate to the time when the debt fhould 
be paid. But the conſtruction put on the words of ſurvivor{hi» 
by Lord Caper, and recognized by Sir 7% Fekyll in Stringer \, 
Philips, has generally obtained, unleſs it has been 'maniſeſt from 
the tenor of the will that they pointed to the diſtribution of th: 
fund. 

A teſtatrix gave ſtock to truſtees upon truſt to pay the dividends 
to her niece ſor life, and after deceaſe that the ſtock ſhould be 
cqually divided between the brother and four fiſters of the teſta- 
trix, „and in like manner between the ſurvivors or ſurvivor of 


e them,” Lord_Lovghborough adopting Lord Coxuper's idea in 


Bindon v. Suffolk, held that the words “ ſurvivors or ſurvivor” re- 
lated to the time of the teſtatrix's death, in order to prevent the 
lapſe of a ſhare by the death of a Jegatce in her lifetime: that 
therefore this was a tenancy in common between thoſe who wer? 
alive at the death of the niece, and the repreſentatives of thoſe 
who dicd in herlifetime. | 
A teſtator bequeathed ſtock to truſtces upon truſt to pay the in- 
tereſt to A. for life, and after her deceaſe to her children; but in 
caſe ſhe ſhould die leaving no children, to B. and C., ſhare and 
ſhare alike, or to the ſurvivor of them. B. died in the lifetime of 
A., and then A. died without iſſue. The intereſt veſted in B. and 
C. upon the death of the teſtator, as tenants in common, and * 
wh 
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the death of A. became diviſible in moieties between C. and the 
repreſentatives of B. ; 

A teſtator deviſed a real eſtate to his heir at law and his iſſue 
male in ſtrict ſettlement 3; remainder in truſt to be fold, and the 
money ariſing from the ſale to be equally diſtributed among the 
three ſons and daughters of the teſtator's niece, or the ſurvivers or 
ſurvivor of them. Lord Chancellour admitted it to be in general 
perfectly true, that theſe words of ſurvivorſhip will not prevent 
the intereſt from veſting at the death of the teſtator: but in this 
ciſe he was of opinion, that it was clearly the ſenſe of the will 
that the produce of the fale was to be perſonal eſtate. that the 
children were to take it in money: there was to be no gift till diſ- 
tribution, that is, the death of the tenant for liſe without iſſue: 
the object of the diſtribution was pointed cut to be among the 

erſons named; or the furvivors or furvivor; ſo that that ex- 
cluded the poſſibility of taking in perſons who were then dead. 

A teſtator directed by his will, that “ in caſe both his ſons M. 
© and J., to whom he had deviſed his eſtates, “ ſhould happen to 
« die unmarried, and that neither of them thould have any iſſue 
« lawfully begotten, then his daughters M., S., and C., and the 
« ſurvivors and ſurvivor of them, and their aſſigns, be permitted 
« to receive all the rents, iſſues, and profits of all the ſaid leaſes, 
« lands, and premiſes, as tenants in common, and not as joint- 
« tenants.” The teſtator then gave legacies to his daughters, 
and added, © in caſe his ſaid daughiters M., &, and C., or any 
« or either of them, ſhould happen to die before their re- 
« ſpeQtive days of marriage, his will was, that the ſaid fortunes 
to them reſpectively bequeathed as aforeſaid ſhould go to and 
« be divided between his faid ſons, and the ſurvivor of them, and 
* to and among the ſurvivors and ſurvivor of them the ſaid 
« V., $.z and C., ſhare and ſhare alike.” All the deviſees ſur- 
v.ved the teſtator. N. the eldeſt fon died unmarried, leaving 
his brother J., who upon his death became entitled to the whole 
tereſt in the teſtator's leaſehold eſtates. M. and S. both mar- 
ried aſter the teſtator's death, and both died in the lifetime of 
their brother J. Upon the death of I, C. the furviving daughter 
claimed all the teſtator's leaſehold eſtates and intereſts; which 
were accordingly decreed to her by the court of Chancery in Ireland; 
but upon appeal to the Lords in this country, that decree was re- 
rerled; and it was declared that the eſtates, by virtue of the 
will, upon the contingencies which had happened, were well de- 
viſed to the teſtator's daughters M., S., and C., as tenants in 
common; and that therefore they were to be equally divided be- 
tween the ſurviving daughter and the repreſentatives of the two, 
who were dead. | 

A teſtator bequeathed 282 J. to his executors in truſt for the 
equal and ſeparate uſe of his five daughters, equally among them 


and their reſpeCtive children, being 6000/. a-piece tor each of his 

laid daughters and their reſpective children, to be placed out at 

intereſt with the approbation of each of his-ſaid daughters re- 

Ipectively, as to her ſhare, And if any of his ſaid * 
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ſhould die, then the 6000/. given for the benefit of fuch daughter 


and her children ſhould be in truſt for her daughters and younger 


ſons, in ſuch manner, proportion, and to be payable at ſuch time, 
as ſuch his daughter ſo dying ſhould by deed or will appoint ; and 
for want of appointment, in truſt for the daughters and younger 
ſons equally between them, and to the ſurvivors and ſurvivor of 
them : and in caſe there ſhould be no ſuch daughter, or younger 
ſon, or all ſhould die before 21 or marriage, then in truſt that his 
daughter ſo dying ſhould diſpoſe of the 6000/. and intereſt to ſuch 
of her ſiſters and younger children, and in ſuch proportions, as ſhe 
ſhould then judge would have moſt occaſion for the ſame: and 
for want of appointment, then in truſt for all, and every the 
daughters and younger ſons of her ſiſters that ſhould be living at 
her death, equally to be divided between them. FJ. S., one of the 
daughters, made her will, and appointed the 6000/7. among her 
children, Her children died in her lifetime, having reſpeCtively 
attained 21. The Goo. veſted in. theſe children, on their at. 
taining 21, ſo as to be trauſmiſſible to their repreſentatives. The 
words * ſurvivors and ſurvivor” only meant to give croſs re. 
mainders to the children before the deviſe over could take 
lace, | 

: A teſtatrix, after making ſeveral deviſes and bequeſts to dif. 
ferent perſons, (among whom were A., B., and C., her execu- 
trixes,) declared it to be her will, that if any of her legatees 
ſhould die in her lifetime, or before their legacies became due and 
payable to them or any of them ſo dying, the ſame ſhould go and 
deſcend equally between her executrixes. By codicils the teſtatrix 
ſubſtituted D. and E. as executors in the ſtead of A., and F. inſtead 
of B., with the ſame power, authority, and ſhare of her eſtate, a 
A. and B. would have had with the other executors. One of the 
executrixes died ſoon after the teſtatrix, and one queſtion was, 
Whether her ſhare in the reſidue ſurvived to the others, or weni 
to her perſonal repreſentatives, which depended upon, whether 
they took as tenants in common under the will, or as joint-te- 
nants? The queſtion was occaſioned by the introduction of the 
word equally into the will. By Lord Thur/ow—The firſt clauſe in 
the will is certainly not ſufficient to make the executors tenants in 
common; I never knew any conſtruction carried ſo far. In giving 
the lapſed legacies the teſtatrix has uſed the word equally. Certainly 
the word equally has been held to give a tenancy in common, but that 
is always with reference to the other parts of the gift. The gene- 
ral intent of the teſtator will over- rule the word equally, rather 
than the word egually ſhall over-rule the general intent of the 
teſtator. From the whole of the words, I think the teſtatrix 
meant them all to be executors, with equal authorities and equal 
ſhares, and that they being now reduced to three, thoſe three 
muſt take in equal ſhares. 

A teſtatrix bequeathed the reſidue of her perſonal eſtate to two 
grandfons and a grand-daughter, to be equally divided between 
them, ſhare and ſhare alike ; the ſhares of the two former to be 


paid at twenty-one, and the ſhare of the latter to be paid at 4 
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like age or marriage: and ſhe directed, that if the grand-daughter 
died before the time of payment, her ſhare ſhould be equally di- 
vided between the grandſons; and in cafe of the death of either of 
them, the whole ſhould be paid to the ſurvivor : and if either of 
the 79 ſhould die under twenty-one, his ſhare ſhould go to 
the ſurviving grandſon; and if they all three died before the time 
appointed for the payment, the whole ſhould go over. Both the 
grandſons died under twenty-one ; but the grand-daughter at- 
tained that age. It was decreed, that ſhe was entitled to one 
_ and the repreſentative of the ſurviving grandſon to the 
other two. n 


(B) Of the joint and diſtinct Intereſts of Joint» 
Tenants and Tenants in Common. 


AN advowſon belonging to joint-tenants or tenants in common Vl.iii.68 
is, it ſhould ſeem, one entire thing, nor is it in its nature ſe- H. Bl. " 
verable but by partition: therefore, as we have ſeen before, if one 24. 
joint tenant ox tenant in common preſent, or if they preſent ſeve- pl. — > 
rally, the ordinary may admit or refuſe ſuch a preſentee, and un- 2 Ro. Abe. 
leſs they will join in the preſentation, may, after the ſix months, 2 * 
preſent himſelf, as by lapſe. But if the ordinary chooſe to l 
admit the preſentee of one of them, the preſentation of that one Moore, 225. 
will be a preſentation in the right of all. But this is to be un- hon. 
derſtood of mere joint-tenants or tenants in common; for in the tioned, . 
caſe of co-parceners the law is different. For upon their not cn git 
agreeing to preſent, the law conſiders their right of preſenting as — 4 
ſevered by a partition to preſent by turns, as much as if they had See Hargr. 
actually made ſuch a compoſition: therefore though tenants in ©2; Hier. 
common muſt join in a quare impedit, coparceners need not. If — jo = 
Ss... . l amrm- 
they cannot agree, it is of common right that the eldeſt ſhall tive bow. 
preſent on the firſt avoidance; the ſecond on the ſecond, the dn is maine 
third on the third, and ſo on. This privilege goes to the iſſue or — 


7 5 law, or in fact, ſuch as the grantee (a), or tenant by _— 


If two tenants in common be ſued in a quare impedit, one make 1 
default, and the other appear, if he have 8 he ſhall have : Ro. Abe 
a writ to the biſhop, though on default the plaintiff is entitled to Projet. 372. 
a writ to the biſhop againſt him who made default. And where TS 12 
one ſuffers judgment 1 default, and the other dies pending the Barker v. | 
writ, this judgment will be a bar to another quare impedit brought * ud 
by the one who ſuffered judgment by default and the repreſentative - ; H. B. 
of the other (in which the former is ſummoned and ſevered) to 412. 
recoyer the ſame preſentation ; though it is no bar to the right of 

ſuch repreſentative to recover on the next avoidance in his turn, 

where they have agreed to preſent by turns, 

If a lapfe incurs, where perſons have a right to preſent byturns, Reo. Pre- 
it is holden, that the right only of the perſon who had then a right . pl. 26, 


$0 preſent, ſhall be loſt, 


= 


So, 


4 
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Pro. Qua, So, if there are four co-parceners, the eldeſt and ſecond preſent; 
Imp. pl. a ſtranger uſurps on the third; this uſurpation will only affect 
118. ; | f n 
that turn, and the fourth may preſent when his turn comes, and 
if diſturbed may have a guare impedit, for the uſurpation only dif. 
turbed the turn of the third. 
Pyke, wi- A quare impedit was brought againſt the Biſhop. of Bath and 
_— execu- Wells, and Theophilus Lindſcy clerk, or the vicarage of Chet 
" Biſhop erf Magna with the chapel of Dundrey annexed, in Somerſetſbire. The 
Bath and declaration ſtated, that the advowſon belonged to one Richard 
Roberts in the time of Queen Elizabeth, upon whofe death it de- 
cletk, C. R. ſcended to his four daughters in coparcenary. It then ftated the 
Hil. 27 G. ſeveral alternate preſentations by them or their aſhgnees, till the 
3˙ 7th avoidince thereof, after the death of the fad Richard Roberts, 
by the death of John Hatch clerk. It then ſtated, that upon that 
avoidance one 8:/vants Bond, claiming title under Prudence Amory, 
one of the daughters of the ſaid Richard Roberta, preſented Mil. 
liam Smith his clerk, who was thereupon admitted. It then ſtated 
the preſentation of one Robert Pyke on the death of Smith, and 
the death of Pyte, which made the preſent avoidance, and the 
plaintiff, claiming title under Mary Weſtcet, the eldeſt daughter of 
Richard Roberts, ſaid, that it belonged to her now to preſent in 
this the ninth avoidance after the death of the ſaid Richard Re. 
berts, and that the defendants diſturbed her. 

To this the Biſhop pleaded, that he claims only as ordi- 
nary, Oc. 

The defendant Lindſey in his plea admitted the whole of the 
declaration down to the ſeventh avoidance by the death of Hatch, 
but derived a title under Prudence Amory to one Thomas Gibbon, 
who upon that avoidance preſented one Rabert Rogers his clerk, 
who was thereupon admitted, Sc. and that the ſaid Robert Ro- 
gers died incumbent thereof; that his death made the eighth 
avoidance after the death of-the ſaid Richard Roberts, It then 
ſtated that Bend afterwards, upon the death of Rogers, uſurping 
on the right of one Hlizabeth Pyke, who claimed under the fourth 
daughter of Richard Roberts, preſented Smith; it ſtated alſo the 
death of Smith, and preſentation and death of Pyke, and that it 
now belongs to the defendant claiming title under Eg 
Squire, the ſecond daughter of Richard Roberts, to preſent a clerk 
on this avoidance, being the tenth avoidance fince the death of the 
ſaid Richard Roberts. 

The plaintiff in his replication, after ſtating the title of Sit 
Bond to preſent upon the ſeventh avoidance by the death of Hatch, 
ſaid, that Thomas Gibbon, attempting to uſurp upon the ſaid S- 
vanus Bond, obſtructed him in his preſentation, and brought a 
guare impedit againſt him and the then Biſhop of Bath and Wells, 
He then ſtated the whole proceedings on that guare impedit, and 
that judgment was given for the ſaid Silvanus Bond, and a writ 
awarded to the biſhop to admit his clerk. It then ſtated the ſe- 
veral continuances of the writs to the biſhop for near two years, 
when Smith was admitted at the preſentation of Band in purſu- 

; | ance 


> 
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ance of that recovery. The plaintiff then ſaid, that pending 


ec} this quare impedit between Gibbon and Bond, the biſhop, at the in- = 
and ſtance and preſentation of Gibbon, admitted the ſaid Robert Rogers, 

dit. which ſaid admiſſion, Sc. being made pending the faid writ, by 
ö virtue of the ſaid judgment, became wholly void in law; but that 
and before the ſaid Silvanus could obtain the admiſſion of his clerk, 
2 the ſaid Robert Rogers, died%o incumbering the ſaid vicarage, (Tc. 

The The defendant in his rejoinder, after proteſting againſt the title 
Bart of the ſaid Silvanus, and proteſting that the faid Ryber! Rogers 
K de. did not die before the ſaid Svanus could have obtained the ad- 
1 the miſhon, Sc. of his clerk, ſaid, that the ſaid Robert Rogers hved 
1 the a year three months and ten days after the giving of the faid 
berts, judgment, and was during all that time incumbent of the ſaid 

that vicarage 3 and that the ſaid Siſvanus did not at any time during 
nor), hi lifetime deliver any writ to the biſhop to admit his clerk, but 
VI. neglected to do it till after the death of the ſaid Robert Rogers, 
Hated and ſuffered him to continue incumbent till the time of his death. 

and To this there was a general demurrer, and joinder in de- 
| the murrer. | 
er of The queſtion in this caſe is, Whether the inſtitution and in- Lawrence, 
nt in duction of Rogers pending the quare impedit brought by Gibbon Serjzanty, 
5 againſt Sil vanus Bond be not wholly void? Whether the inſtitu- 3 


tion and induction of a clerk at that time can be conſidered as 


ole 2 plenarty ? The effect of this inſtitution and induction being 


to defeat the object of the ſuit, it is fraudulent, and therefore 


the void, For any act done by fraud to defeat the law, is void. In 
atch, Dyer, 295. J. P. 16. it was held, that if the anceltor a few days 
bhon, before his death, with intent to diſcharge the heir of aſſets, enfeoff 
lerk, him of the ſame land by fraud, the heir ſhall not take advantage of 
Ne this fraud. In 3 Cz. 78. b. a preſentation obtaiued by collufion is 
ghth void. Co. Litt. 102. a. b, It an action of debt be brought againſt 
then the heir, and he alien, hanging the writ, yet ſhall the land 
ping which he had at the time of the original purchaſe be charged 
N for that the action was brought againſt the heir in reſpect of the 
\ the land. Again, in Co. Litt. 344. b. At the common law, if hanging 
at it the guare impedit againſt the ordinary for refuſing of his clerk, and 
beth before the church was full, the patron brought a guare impedit 
lerk againſt the biſhop, and hanging the ſuit, the biſhop admit and 
the inſtitute a clerk at the preſentation of another, in this caſe, if 
judgment be given for the patron againſt the biſhop, the patron 
and ſhall have a writ to the biſhop, and remove the incumbent that 
atch, came in pendente lite by uſurpation, for pendente lite nibil inna- 
Sil velur, 
ht 2 In the caſe of Elvis, Knight, v. Archbiſhop of York and 
rolls others, in Hob. 3 20. Lord Hobart ſays, © I hold it clear that the 
and e biſhop cannot refuſe to admit the clerk of the party that reco- 
writ vers, and return a plenarty upon another's preſentation and 
» few right:“ and again, “ It is clear that the clerk that came in 
ars, ding the ſuit, by the preſentation of them that have no 
Fg all be removed,” In 3 Leon. 138. Moore v. Biſhop of 
\ncq bord Anderſon has theſe words, “What perſon ſoever 


i» preſented and admitted aſter the action brought, and unleſs 
— 
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te it be that the title of the patron be paramount the title of the 
ce plaintiff upon ſuch recovery, he ſhall be removed.“ 

In Hob. 193. Winchcombe v. Pulleſton, the defendant in a quaye 
impedit pleaded that the plaintiff had filled the church hanging 
the writ, whereupon the plaintiff demurred, which confeſſed as 
much, and yet judgment was given of a writ to the biſhop ; and 
F. N. B. 35. c. agrees that a preſentment hanging the writ, ſhall 
not abate the writ; and 7 H. 4: 34. and 36. This ſhews that 
there is no plenarty in contemplation of law by a preſentation and 


- inſtitution during the ſuit, for if there were, this writ to the 


biſhop of ad admittendum clericum would be totally uſeleſs. All theſe 
caſes z⁊re where the judgment was in favour of the plaintiff; but 
that makes no difference, for in quare impedit both plaintiff and 
defendant are actors. Booth, 121. 230. Beſides, in F. N. B. 35. c. 
it is laid down, that if the plaintiff 's clerk be inſtituted and in- 
duce pendant the writ, it ſhall not abate the plainfiff's writ; 
but in that caſe, if the defendant recover againſt the plaintiff, he 
ſhall avoid the plaintiff's clerk; and ſo, if the defendant's clerk 
be admitted pendant the writ againſt him, if the plaintiff recover, 
he ſhall avoid the defendant's clerk. 

There can be no doubt then, from theſe caſes, but that the admiſ- 
ſion of Rogers pending the ſuit was merely void, and that during 
his lifetime Bond might have removed him. The queſtion, then, 
ariſes, Whether Bond's ſuffering him to continue incumbent till 
his death will make any difference? whether it makes that a 
plenarty which would otherwiſe have been wholly void? It 
certainly does not; for no length of time can give effect and va- 
lidity to a void act. uod ab initio non valet, tractu temporis non 
convaleſcit. Ihe moment the judgment was given, Rogers was as 
to Bond amoved. In 2 Rull. Abr. 350. pl. 6. if a man recover in 
a quare impedit againſt the incumbent, the incumbent is ſo re- 
moved by the judgment, that the recoveror may preſent to the 
church without any other amoval of the incumbent, though the 
incumbent continue incumbent de fact until the preſentment by 
the recoveror. . Aud in p/. 7. But after ſuch recovery in a quart 
impelit, a ſtranger to the recovery cannot preſent to the church; 
for, notwithſtanding the recovery, ſtill the incumbent continues 
incumbent de facto as to flrangers. This laſt authority ſhews the 
diſtinction between the effect of the recovery on the parties to 
the ſuit, and on ſtrangers; that as to the one, there is a ple- 
narty; as to the other, the church is merely void. In the firſt 
caſe, in Rolle, it may be ſaid that the guare impedit was againſt 
the incumbent himſelf, but that in this cafe it was not, but 
only againſt the patron: but by analogy the rule will hold 
in either caſe, for at the time the fuit was inſtituted the church 


| was void, Regeys was not preſented; he could not be made 


a party to the ſuit. It would be abſurd to ſay that the judg- 
ment can remove parties to the ſuit, but not thoſe introduced 
pending the ſuit. It, then, the effect of a judgment on a ſtranger 
admitted pending the ſuit, be the ſame as on the incumbent him- 
ſelf where he is a party to the ſuit, ſo as to remove him from the 
time of the judgment being given, I conceive it can make no dif- 
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ſerence that the writ was not ſued out earlier. For I know of 
no limitation in law for ſuing out a writ of ad admittendum cleri- 
um. In F. N. B. 38. f. If a man do recover an advowſon, and 
the fix months paſs, yet if the church be void, the patron ma 
pray a writ unto the biſhop, and ſhall have it; and if the 4 
be void when the writ cometh to the biſhop, the biſhop is bound 
to admit his clerk. And in reafon the ſame law is, if the patron 
after the ſix months preſent unto the biſhop, if the church be 
then void, the biſhop is bound to admit his clerk. This ſhews 
that there is no time of limitation for ſuing out the writ, but that 
it may be ſued out at any time whilſt the church is void. If ſo, 
the death of the party can make no difference. In Hab. 166. 
Winchcombe v. Pulleflon, the ſame thing may be void as to one 
perſon and not as to another, Ws, Again, © this preſentation, 
« &c. made upon fimony, is utterly void againſt the king, and the 
« church in no ſort filled by it: which being fo, it is repugnant in 
« itſelf to ſay, that it ſhould be both void and not void at once 
« againlt the king. Now it is confeſſed that it is utterly void 
« againſt the king during the life of Say, fo that the king might 
« preſent as to a void church, which being granted, it is abſurd to 
« ſay that his death ſhould alter the caſe ; for the king cannot be 
« diſpoſſeſſed or barred but by an act, and the death is a privation 
« but no act. This authority clearly ſhews, that if the church 
were void as to Bond, the death of Nager could make no differ- 
ence. It is clear, then, that Bond was entitled to a writ to the 
biſhop to admit his clerk; if, therefore, the court ſhould give 
judgment in favour of the preſent defendant, they muſt decide 
that a clerk coming in under a writ of ad admittendum clericum is 
an uſurper; and ſuch a deciſion would be arraigning the juſtice 
of bly — judgment. 

The queſtion in this caſe is, Whether the preſentation now in 
queition be the ninth or tenth turn of the perſon claimin 
under the laſt common anceſtor who was ſeiſed of the entiret : 
The declaration ſtates it to be only the ninth turn, and omics * 


that purpoſe the preſentation of Rogers, The defendant in his 


plea has introduced this preſentation. The replication ſtates that 
this preſentation was made by one Gibbon, pending a ſuit in a guare 
impedit brought by Gibbon againſt one S. Bond, wherein there 


was a judgment for Bend, but that before Bond's clerk could be 


admitted, Rogers died incumbent. The rejoinder admits this judg- 
ment, ſtates the particular time of the death of Rogers, which was 
long after the judgment recovered ;z and that Bond ſued out no 
writ in the lifetime of Rogers to remove him. I admit that the 
preſentation of Gibb9r7's clerk pending the ſuit was covinous, and 
that he might have been removed by Bond, But Bond's conduct 
in not removing him was fraudulent ; for if he who was firſt de- 
frauded fits by, and ſuffers that fraud to continue, when he might 


have prevented it, to the prejudice of a third perſon, he is him- 


ſelf guilty of fraud. And where an adyowſon deſcends to co- 
parceners, the law is exceedingly preciſe in obliging them to due 


dlligence, ſo as they may not by any laches ou their parts _ 
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the rights of thoſe who are to come in ſucceſſion after them. 
All the caſes which have been cited on the other fide prove; 
that Rogers was incumbent as to all but patties to the ſuit. If he 
had ſued his pariſhioners for tythes, they could not have pleaded 
this judgment in bar to that action; they could not hare impeached 
his title on that ground to recover as againſt them. He was in 
full perception of the profits, and enjoyed all the benefits of the 
church, . Co. In. ed. folio, 414.; oQavo, 749. As to Band, 
the church was ſo vacant by this judgment that he might have pre. 
ſented his clerk. The plaintiff has in ſome manner affirmed that 
a writ was delivered to the biſhop for that purpoſe. This fact, if 
true, would have been fome excuſe ;, but it is falſe : here is in 
fact no averment of delivery; the plaintiff only ſays, “ although 
« he informed the court he had delivered it.” The bifhop is 
the officer of the court, and if he had been properly ſerved with 
it, there can be no doubt but he would have executed it. If he 
had not, this court would have compelled kim to have done it. 
In F. N. B. 38. c. it is laid, that the party recovering ſhall have 
an alias and a pluries, it the biſhop do not execute the writ, and 
attachment againſt the biſhop, it need be. 80, in the caſe of 
A7ctre v. Biſhop of Norwich, cited from 3 Leon., the biſhop was 
fined 10 J. for not executing the writ, and a ficut alias under a pe- 
nalty of 100 J. was awarded. Or he might have had a writ of 
guare nan adimiſit, as in F. N. B. 47. c. If a man do recover an ad- 
vow ſon, and hath a writ unto the biſhop to admit his clerk, and he 
will not admit him, then the party may ſue an a/tar and a pla- 
ries, or attachment, Sc. or may ſue a writ, out of the Chancery, 
or out of the Common Pleas at his election, de gquare non admijil, 
Sc. This ſine on the biſhop ſor a contempt of the court in not 
obeying the writ was introduced by 25 Ed. 3. c. 6., which directs 
that the temporalties ſhall not as before be ſeized into the king's 
hands for a contempt, but that the court ſhall take a reaſonable 
fine. Why did not Bond then, armed with this proceſs, deliver 
this writ to the biſhop, or compel him to execute it? Or Bend 
might have had a guare incumbravit, for though a ue admittas was 
not ſucd out to the biſhop, that was unneceſſary, the biſhop 
being a party to the ſuit. 1 admit, that there is no dif 
ference between the plaintiff and defendant in a quare impedit, 
where the defendant makes titie,-ÞBut it is manifeſt, that there 
would be the greateſt injuſtice done to the other parties in co- 

arcenary, if a party who had recovered in a judgment were to 
Fie by, and not take advantage of ſuch recovery till the living be- 
came void; he would by this means get two turns. Now this very 
thing is confeſſed on this record, and not the ſlighteſt excuſe of- 
fered for it. Though I may not be able to produce a caſe direct 
in point, yet there are many that apply upon principle. If an in- 
cumbent be deprived or reſign to the ordinary, it is the duty of 
the ordinary to give notice to the patron, otherwiſe there can be no 
lapſe; or if he coliates or inſtitutes on the prefentation of a 
falſe patron, the true patron may preſent. But, if the true patron 


do not preſeut, and the collatec or preſentee die incumbent, the 
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true patron, if he have only an alternate right of preſentation, 
has loſt his turn. This was determined in the . caſe of Leak v. 
Biſhop of Coventry and another, in Cro. £:z. 811. In that caſe there 
was an alternate preſentation in two perſons, and the clerk of 
the one patron had been deprived—the biſhop, without giving no- 
tice of that deprivation to the other, collated his clerk, which 
collatee died incumbent. The court {aid that this collation by the 
biſhop is good againſt all but the very patron, and this only through 
defect of notice, ſo as he might have removed the incumbent by a 
quare impedit. But where he doth not remove him, fo as he dies 
incumbent, this is a ſerving of his turn, and as a preſentment in 
his turn, ſo as that the other patron ſhall not be now prejudiced by 
his negligence, but ſhall have it now as in his turn. And it is a 
plenarty and incumbency as againſt him, fo as he now may preſent, 
and well ſay, that the turn of the other was ſerved. Theſe 
caſes ſhew the great attention the law requires where the patron 


has only a turn, and the care it takes that the intereſt of an- 


other patron ſhalt not be affected by his negligence. Suppoſe 
the church had been totally void, and Bond had fat ſtill, and ſuf- 
fered a lapſe to the biſhop, and the biſhop had preſented, that 
would have ſatisfied his turn. And as in that caſe the other par- 
ceners could not interfere to prevent the lapfe to the biſhop, ſo in 
this caſe there was no poſſible way for them to make Bond take 
any ſteps to remove Rogers, Here Rogers lived a confiderable time 
after the judgment was recovered; but ſuppoſing he had lived a 
much ſhorter time, {till if he had not been removed, Bond's turn 
would have been ſatisfied. In the great commendam caſe of the 
King and Queen v. Biſhop of Londen and others, in 4 Med. 212. 
and 1 Lord Raym. 26., it was held that if the incumbent die du- 
ring the continuance of the diſpenſation, the king will loſe his 
title to preſent. This being determined againft the crown, holds 
2 fortiort againſt a ſubject. 

The preſent caſe is grounded on wilful laches, which is not de- 
nied by the plaintiif himſelf, Had the diſpute been only between 
Cihan and Bond, and Bond had, after the recovery, permitted 
(r1bbor's clerk to continue incumbent, his acquieſcence would have 
prejudiced no one. But where other perſons have an intereſt, his 
acquie ſcence ſhall not be allowed to prejudice their rights. For 
in law and in equity, where there is an alienation, of which a 
party may take advantage, and neglects to do it, and ſuch ne- 
glect works prejudice to a third perſon, there, the rule of pendente 
lite nihil innovetur does not hold. 

There is a great difference where the vacancy is cauſed by the 
death of the incumbent, and where it is cauſed by his reſignation. It 
was held in the caſe of the Queen v. Biſhop of Lincoln and Ligb, 
Cro. Eliz. 119., that by an avoidance by reſignation or deprivation, 
the queen ſhould not loſe her preſentment ; but, if the incumbent 
lad died, it were otherwiſe. And ſo in Goldi. 66. 86. The reaſon 
is that an avoidance made by reſignation may be covinous, and 
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therefore ſhall not paſs for a turn; but that in caſe of death, 
there can be no ground for preſuming covin. 

Lord Loughborough, after ſtating the pleadings and the argu- 
ments that had been uſed by the counſel on each fide, ſaid—It is 
material upon theſe pleadings to inquire at what time Smith was 
preſented by Bond. Neither the replication nor the rejoinder have 
ſtated any given time when the preſentation was made. But the 
plea has ſtated expreſsly that Rogers died incumbent, and that 
Smith was not preſented by Bond till after the death of Rogers in 
the eighth turn, after the death of Richard Roberts. That pre. 
ſentation muſt therefore have been an uſurpation upon the right of 
the perſon then entitled to preſent z and as the replication has 


neither avoided nor denied this fact in the plea, of courſe it 


ſtands admitted. There muſt therefore be judgment for the de. 
fendant. 


(C) Of Severance. 


TH joint-tenancy may be ſevered by any contract; therefore 
a note will do it. And if joint-tenants ſhould ſay in an au- 
ſwer in Chancery that they had agreed to ſever, this, it ſeems, 
would be conſidered as a ſufficient act to eſſect a ſeverance. But 
their merely ſaying in an anſwer that it was a tenancy in common, 
will not have the operation of a ſeverance. ' f 
Where truſtees under a ſettlement of an undivided part of an 
eſtate holden in common have power given them to ſell or ex- 
change, they may within the limits of that power make a par- 
tition. Indeed there is no occaſion to give truſtees an expreſs 
power to make partition; ſince an eſtate holden in common 
cannot be ſo ſettled upon the marriage of one of the tenants 
as to prevent the right of the others to make partition. 
Partition is, regularly, a proceeding at common law : but the 
court of Chancery now entertains ſuits for it, though it has no 


„original juriſdiction, nor is any exprefs authority given to it by 


ſtatute, we mean, as to jouint-tenants, for as to tenants in common, 
its juriſdiction originates in the ſtatute, which makes tenants in 
common accountable to one another. The juriſdiction of the 
Chancery probably obtained from a principle of convenience; for 
the party chooſing to have a partition has the law open to him; 
there 1s no equity for it : but the commiſſion is far more conve- 
ment than the writ : the valuation of the proportions is much 
more conſidered, and the intereſts of all the parties are much 
better attended to. But, be the origin of this juriſdiction what it 
may, a bill lor a partition is now conſidered as a matter of right, 
provided the party applying for it can ſhew a title. 

A court of equity will decree a partition as well where one of 
the parties is an infant, as where they are both adult: but it vil 
reſpite the conveyance in each caſe till the infant comes of age. 
It is clear, that the infant will be bound by ſuch a decree where 
he is plaintiff; but guere, whether he will be ſo, where he is de- 
fendant. Ty 


A pu- 
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A partition was Cecreed of an eſtate, two thirds whereof be- 
longed to A., and one third to B. The eſtate conſiſted (inter al.) 
of a great houſe and park, and of a farm and lands about it of 
1000/. per annum. B. inſiſted to have a third of the houſe and 
park aſſigned to him 7.00 commithoners, who were to make the 

artition z but Lord Chancellour Parker held, that though B. 
maſt have a third part in value of this eſtate, yet there was no 
colour of reaſon that any part thereof ſhould be leſſened in value, 
in order that he might have a third part of it; that if B. ſhould 
have one third of the houſe and of the park, this would very much 
leſſen the value of both, He recommended therefore that the ſeat 
and pzrk ſhould be allowed to A., ſhe having two thirds, and that a 
liberal allowance out of the reſt of the eſtate ſhould be made to B. 
in licu of his ſhare of the houſe and park. His lord(hip ſaid, if there 
were three houſes of different value to be divided among three, it 
would not be right to divide every houſe ; for that would be to 
ſpoil every houſe ; but ſome recompence is to be made, either by 
a ſum of money, or rent for owelty of partition, to thoſe that 
have the houſes of leſs value. It is true, if there were but one 
Louſe, or mill, or advowſon to be divided, then this entire thing 
muſt be divided in manner as the other fide contended ; ſecùhs, where 
there are other lands which, may equalize the ſhares. By this 
reaſon, every farm-houſe upon the eitate muſt be divided, which 
would depreciate the eſtate, and occaſion perpetual contention 
and it may be the intent of the defendant, when this partition is 
made, to compel the plaintiff to give him forty years purchaſe for 
his third of the houſe and park. 

There are no coſts upon a writ of partition at law; therefore 
he who procures the partition muſt be at the whole expence, un- 
leſs the other will be at the expence for his own convenience, But 
a court of equity allows coſts to the iſſuing and executing of the 
commiſſion, though not farther z and directs them to be paid by 
parts in proportion to their intereſts in the eſtate, 
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(A) Of Leaſes made purſuant to Powers in private 
8 Conveyances and Settlements. 


BY the ſtatute of the 12th of Car. 2. the Maſter of the Rolls for 

the time being is enabled to grant leaſes of the ground and 
tenements belonging to the rolls, under theſe reſtrictions (among 
others) that after the premiſes ſhall have been once letten, he do 
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years of the expiration of the leaſe then in being ; nor for any leſs 


rent than was reſerved upon the former leaſe ; nor for any longer 


term than for the term of one and twenty years from the making if 
ſuch leaſe. Mr. Verney, Maſter of the Rolls, made a leaſe for 
21 years from the 18th of March 1740, which would conſe. 
quently expire on the 18th of March 1761. Sir Thomas Clarl,, 
his ſucceſſor, made a leaſe of the ſame premiſes on the gth of 
Fune 1755, for 21 years, in truſt for himſelf : and on the 5th of 
Fanuary 1762, he made another leaſe of the ſame premiſes for 
21 years in truſt for himſelf. On the 5th of June 1764 there 
was an actual ſurrender duly executed and accepted of the leaſe 
of 1755. On the death of Sir Thomas Clarke, his ſucceſſor, Sir 
Thomas Sewell, ' diſputed the validity of each of theſe leaſes of 
T755 and 1762; inſiſting, 1ſt, that they were a fraud upon the 
truſt, as being made in truſt for the grantor himſelf. 2d, That the 
leaſe of 1762 was bad, becauſe at the time it was granted, there 
were more than ſeven years to run of the leaſe of 1755. 3d, That 
if the leaſe of 1762 was void, then the leaſe of 1755 was abſo- 
lutely gone, either by the implied ſurrender in 1762, or the expreſ; 


' ſurrender in 1764. But the court over-ruled every objection. It 


is immaterial to the ſecceſſor, who may be beneficially intereſted 
m the leaſe, ſo long as he receives the accuſtomed rent, and the 
leaſe is in other reſpects regular. The reſtriction as to a former 
leaſe is not to be confined to expiration merely by efftuxion of time, 
but extends to ſurrenders, and re-grants may be made ?ottes quetie; 
upon proper ſurrenders, provided that the reverſion be not charged 
for a longer time than 21 years in the whole. But the accept- 
ance of a new leaſe implies a ſurrender of the old one, provided 
the new leaſe be, as the leaſe of 1762 was in this caſe, a good 
one. 

By an Jriſh ſtatute of 10 and 11 Car. 1. c. 3. f 2. governors of 
colleges in Ireland are empowered to demiſe for 21 years, reſery- 
ing fo much yearly rent or profits, or more, at the peril of the 
LESSEES who ſhall take the ſame, as the moiety of the true yearl; 


value of the ſaid lands, Sc. (communibus annis,) at or immedaately 


before the time of making ſuch leaſe ſhall amount unto. A leſſee 
ſurrendered au old leaſe, and took a new one, upon which the 
rent reſerved did not amount to a moiety of the true yearly 
value of the premiſes demiſed. This leaſe is void againſt the 
ſucceſſor. | 

A. tenant in tail with power to grant leaſes, remainder to B. the 
wife of C. in tail, conceiving himſelf to have obtained the fee under 
a void execution of a power, granted leaſes exceeding his leaſing 
power, reciting in them that he was ſeiſed of the freehold and in. 
heritance, and covenanting for quiet enjoyment againſt any act or 
default of himſelf or thoſe claiming under him. A. deviſed the 
demiſed eſtates with others to B. for life, remainder to truſtees to 
preſerve contingent remainders, remainder to ÞB.'s firſt and other 
ſons in tail male, remainder to her daughter and her firſt and othet 


ſons, remainder to D. and his firſt and other ſons ſucceſſively it 


the ſame manner: he alſo gave to B. and C. other benefits by ” 
| : * 
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will, and gave the reſidue to D. D. filed a bill to have the will 
eſtabliſhed. B. elected to take her eſtate-tail in oppoſition to the 
will, which the Maſter reported to be for her benefit. After her 
death C., her huſband, who had taken under the will, claimed 
as tenant by the curteſy, and brought ejectments againſt the 
lefſees under the leaſes granted by A., ſome of whom had expended 
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conſiderable ſums upon their eſtates. Theſe leaſes not comply- Fitzg: 21g, 


ing with the conditions impoſed by the power are abſolutely void ; 
for powers muſt be executed ſtrictly, where the intereſts of re- 
mainder-men are affected. Nor can a court of equity, it ſhould 
ſeem, relieve -the leſſees, or reſtrain C. from availing himſelf of 
the full effect of his ejectment ſuits. The leſſees cannot ſay that 
C. ſhall not diſturb their poſſeſſion, becauſe he has a part of thoſe 
aſſets out of which they are entitled to ſatisfaction under the co- 
venant againſt eviction ; for if it is plain, that tenant in tail 
has made leaſes not warranted by the ſtatute, and the eſtate- 
tail has deſcended, the iſſue in tail, though poſſeſſing large aſſets 
both real and perſonal, may eject the tenants; and there is no 
equity to. compel him to confirm the leaſes. He may at his 
pleaſure aſſume the poſſeſſion; and the only remedy for the leſſees 
will be an action of covenant. A court of equity cannot 
interfere, for a court of equity cannot meaſure the damages that 
may be given upon ſuch an action. The leſſees have truſted. to a 
legal ſecurity, and can have no more. Nor are the leſſees in this 
caſe entitled to put C. to his election: they ſtand merely in the 
ſituation of creditors; but parties claiming to put a perſon to his 
election muſt claim ſpecifick rights under the fame inſtru- 
ment. 


A tenant for life under a marriage ſettlement of an eſtate in Campbell v. 


mines which were opened, with a power inſerted in ſuch ſettle- 
ment of leaſing the meſuages, lands, tenements, and hereditaments 
therein contained, except the manſion-houſe and warren, under 
the uſual reſtrictions, that the leaſe ſhould not exceed 21 years 


ſhould be made in poſſeſſion and not in reverſion, reſerve the“ 


beſt rent to be incident to the immediate reuerſion, &c. granted a 


Leach, 
Ambl. 740. 


leaſe for t4venty-/ix years of the mines both opened and unopened, No rew 


without reference to the power, and before the expiration of a former 
leaſe, reſerving ore as rent to him, his heirs, and aſſigns. This new 


mines were 
opened un- 
der this 


leaſe was granted to one of the two leiſees in the former leaſe. teaſe, fo that 


The mines, it appeared, had been worked to very little advantage * 


under the former leaſe, and as it would require new levels and. 
other works which would be attended with a great expence 
to work them to more advantage, this leſſce had propoſed 
to execute them at his own expence, provided he had an addi- 
tional term for 21 years. Upon this conſideration the new leaſe 
was granted, and upon the faith of that leaſe extenfive improve- 
ments were made by the leſſee at à very great expence. Shortly 
ater the new leaſe was granted, A. the tenant for life died, leav- 
ing an infant ſon, who then became tenant in tail in poſſeſſion 
under the ſettlement. The guardian of this fon permitted the 
original leſſees to continue tenants of theſe mines, and received 
Ii3 


his queſtion 
did not ariſe, 
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the rent reſerved by the new leaſe for three years, when a bill 


was filed againſt the leſſee under that leaſe to ſet it aſide as not 
conformable to the power. Upon the hearing of the cauſe the 
bill was ordered to be retained for a year, with liberty for the in. 
fant to proceed at law to recover poſſeſſion. The infant brought 
an ejectment, and the leſſee being adviſed, that thegleafe could 
not be ſupported at law, made no defence, but brought a bill to 


have the benefit of the leaſe to the extent. and as far as it could 


be warranted by the power. This laſt bill was diſmiſſed at the 


Rolls, and an account directed of the produce of the mines from 
the death of the tenant for life. But upon appeal from this de. 
cree, the Lord Chancellour, aſſiſted by De Grey, C. J., and Sante, 
C. B., held, that under the circumſtances of this caſe, if the rent 
ſhould be found to be a fair rent, the leaſe, though clearly bad at 
Jaw, onght to be executed in equity: and therefore directed an iſſue 
to try, whether the rent reſerved were the moſt improved rent that 
could reafonably be gotten, As to the reſervation of ore by way 
of rent, inſtead of money, ore, it was faid by the court, was 
analogous to money, and a reſervation of it will go to the te- 


' mainder-man as money, though made payable to the /effr, hi; 


Brewer Vs 
Hill, Aaftr, 
$73: 


heirs and aſſigns. Though it was not in proof that the old leaſe 
was actually ſurrendered, yet, ſaid the court, it muſt be preſumed 
to have been fo, the new leaſe having been acted under. As to the 
power of the leflee to enforce the contract againſt the remainder. 
main, they ſaid, the objection that the remainder-man is neither 
party nor privy to the leaſe may hold, where the leaſe is made bya 
mere tenant for life 3 but under the power of leaſing, there was 
a xeferable privity given by the ſettlement ; and ſuch tenant has a 
qualified power of contracting to bind the remainder-man. If 
the bill had been brought againſt the tenant for life in his lifetime, 
the leaſe would have been executed, and would then have bound 
the remainder- man. It muſt be underſtood the parties meant 
zo execute it legally. 


(B) By what Form of Words Leaſes may be made. 


A LTHOUGH no ſpecifick words are neceſſary to create a leaſe, 

yet there muſt be words uſed which ſhew an intent to de- 
mile. Therefore, where a leſſee of tythes agreed with the owner 
of lands for certain collateral conſiderations not to take tythes in 
kind from the tenants of the lands for twelve years, but to accept a 
reaſonable compoſition not exceeding 3s. 6d. per acre, this was 
adjudged to be no leaſe. 1ſt, The rent affected to be reſerved is 
uncertain: under this agreement it is at the option of the party 
either to pay tythes in kind, or to tender the reaſonable value of 
the tythes, which may be under 35s. 6d. per acre. And 2d, The 
owner of the lands, the perſon with whom the agreement 1 


made, is neither to enjoy any thing, nor to pay any rent. It cau- 


not therefore be a demiſe to him. The tenants are not parties ot 
privy to the tranſaction ; it cannot thereiore be a demiſe to * 
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t can, at the utmoſt, amount to no more than a mere covenant 
with 4. that B. ſhall enjoy, and creates no leaſe to either. 


C) What Certainty is requiſite to Leaſes for Years, 
as to their Beginning, Continuance, and Ending. 


[ the parſon of D. make a leaſe of his glebe for ſo many years 
as he ſhall be parſon there, this leaſe is faid to be void for the 
uncertainty of its continuance, becauſe none can ſay how long 
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Vide ſupra, 


vol. iv. 


P38+ 174» 


the leſſor will be parſon; and then it cannot be a leaſe for years, 


when by no pollibility the number of years can be aſcertained. 
But, ſaith our author, it ſhould ſeem, that if livery were made, the 
lellee will be tenant during the 1acumbency of the leſſor, and fo 
have the freehold in him, though for want of certainty in the 
number of years, he cannot be ſaid leſſee for years. This ob- 
{creation of our author has been ſanctioned by the judgment of 
the court of Exchequer in a recent caſe : for the court after cit- 
ing it, and acknowledging its juſtneſs, ſay, “ But of rents or 


Brewer V. 
Hill, Anſtr. 
419. 


« other things which he in grant, the mere delivery of the deed. 


« has the ſame force as livery has in the caſe of land; and there- 
« fore any demiſe of uncertain duration gives an eſtate for life de- 
« terminable on the particular event.” They therefore held, that 
a leaſe of tythes “for all the time the leſſor ſhould continue 
« vicar,” was good without livery, and conveyed an eſtate for 
life to the leflee during the incumbency of the leſſor. 

Where the duration of a leaſe is not preſcribed by the terms 
of the contract, but is left ſubje& to the will of the parties, the 
law, for the ſake of convenience, and that neither of the parties 
may be ſurpriſed or diſtreſſed by the caprice of the other, will 
not permit the tenancy to be determined without a regular notice, 
What ſhall be a regular notice muſt depend upon the nature 
of the letting : hence, if the letting be originally for a month or 
week, a month's or week's notice will be ſufficient. But, where 
there is a clear tenancy from year to year, the notice mult be of 
half a. year, not ſix months, at the lealt, and determinable with 
the year. This notice being required for the ſake of conveni- 
ence, it muſt, conſequently, extend to a tenancy in houſes as well 
as in lands; it may be waived by the party giving it; or it may be 
wholly diſpenſed with by the conſent of both parties. But no 
collateral conſiderations, ſuch as a reſervation of the rent quar- 
terly, ſhall be conſtrued to be a diſpenſation with it, What ſhall 
be a waiver of a notice is a queſtion of fact to be determined by 
the conduct of the party who has given it (a). The receipt of 
rent due after the expiration of the notice, es nome as rent, or 
the taking of a diſtreſs for ſuch rent, have both been holden to be 
a waiver of it (6). f 


(a) Vid. 
Shirley v. 
Newman, 
Eſpin. Ca. 
266. 
Oakapple v. 


Copons, 4 Term Rep. 361. (2) Gocdright v. Cordwent, 6 Term Rep. 219. Touch v. Willingale, 


1H. BY. 311, 
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Where the tenant denies the right of his landlord, no notice 
from the landlord is neceſſary. The tenant controverts the right 
out of which the notice is to ariſe : he diſclaims the relation of 
landlord and tenant : it is an inſtant determination of the tenancy 
on his part. | 

Doe v. Although a leaſe granted by a tenant for life under a limited 

_ power of leaſing, if it exceed that power, is abſolutely void, ang 

fg 83, therefore incapable of confirmation by the remainder-man ; yet, 
if the remainder-man accept rent, as rent, after the death of the 
tenant for life, he thereby admits*that the leſſee is his renant, and 
therefore entitles him to a notice to quit. 


Roe v. A tenant for life made a leaſe for years, to commence on a cer. 
* tain day, and died (before the expiration of the leaſe) in the 
97. 


middle of the year. The remainder-man received rent from the 
leſſee, (who continued in poſſeſſion, but not under a freſh leaſe,) 
for two years together, on the days of payment mentioned in the 
leaſe, This is evidence from which the court will preſume an 
agreement between the remainder-man and the leſſee, that the 
latter ſhould continue to hold from the day, according to the 
terms of the original demiſe ; ſo that notice to quit ending on that 

day is proper. . 
Doe v. The notice, except where the leſſor means to proceed under 
Kightley the ſtatute for double rent, need not be in writing: but, if it be 
gr in writing, a flight inaccuracy, where the intention of the party 
giving is apparent upon the face of it, will not vitiate it. There. 
fore, a notice delivered to a tenant at Michaelmas 1795, to quit at 


% Lady-day which will be in the year 1795, was holden to be 
good, 0 


(D) Leaſes when forſeired. 


Doe v. Urn a power of re-entry in caſe of non-payment of rent, 
Wandlaſs, the landlord cannot recover in ejectment at common law, 
DO unleſs he prove a demand on the very day on which the rent be. 
conſequence Came due; nor under the ſtatute of 4 G. 2. c. 28. unleſs he prove 


- this deci- that there was not a ſufficient diſtreſs on the premiſes. 
on, iT 15 


adviſable to provide in the clauſe for re-entry, that in caſe the rent ſhall be demanded, on the expiration of 


the extra time uſually ailowed for the pay ment of it, or at auy time afterwards, and ſhall not then be 
Faid, it ſhall be lawful, &c. p 


(E) Of the Renewal of Leaſes. 


Richardſon A teaſe was granted of ſix acres of land for three years at 13/. 
1 a- year, with a covenant by the leſſee to lay out 1001. in im- 
2 Vern. 447. provement, and with a covenant by the leſſor at the end of the 
term to grant a new leaſe under the ſame rents and covenants. The 
eſtate being fold to the defendant, he refuſed to grant the new 


leaſe. The queſtion ſimply was, whether the covenant to renew 


bound the land, or was merely perſonal to the leſſor. A nev_ 


leaſe was decreed, 
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The defendant made a leaſe to William Hyde the plaintiff's late 
huſband, of a houſe in Enfield for ſeven — at 35/, a year; 
and therein covenanted, (inter alia, ) that he, his executors, admini- 
ſtrators, or aſſigns, ſhould before the end of twelve months before 
the expiration of the leaſe, if thereto required by the faid William 
Hyde execute to the ſaid Willium Hyde, a further leaſe of the 
premiſes under the like covenants, and at the ſame rent, as were 
therein contained, for ſuch further term as the ſaid William Hyde 
yde died before the e xpiration of the 
leaſe ; and the plaintiff, being his executrix, gave notice within 
the time limited by the leaſe, that ſhe would take a new leaſe for 
2 further term of fifty years, and now brought her bill to have a 
ſpecifick performance of the covenant and leaſe for fifty years 
purſuant thereto. The defendant inſiſted the covenant was per- 
ſonal only; and that Mr. Hyde being dead, the defendant was not 
obliged to make a new leaſe to his executrix. But Lord Chancel- 
lour was clear of opinion, that the plaintiff was entitled to the 
benefit of the covenant, and decreed the defendant to make a new 
leaſe at the ſame rent and under the ſame covenants as were con- 
tained in the old leaſe, except the covenant for renewal, which was 
to be omitted: but this leaſe was to be made for twenty-one years 
only ; for though the covenant was general, that a leaſe ſhould 
be granted for ſuch further term of years as Mr. Hyde ſhould 


deſire, yet that muſt have a reaſonable conſtruction. 
« Arguments,” p. 426. It differs from the report in P. Wms. in the terms of the req 
new leaſe z the expreſſion in Peer Williams's report being, that the leſſor was to grant a 
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Hyde and 
Skynner, 
IIth Nov. 
1723. 
This caſe, 
which is to 
be found in 
2 P. Wms. 
196. has al» 
ready been 
referred to 
in vol. iv. 
p· 230. of 
this work: 
but this re- 
port of it is 
extracted 
from the 
manuſcripe 
collection of 
reports of 
the late Mr 
Melmoth, 
in the poſ- 
ſeſſion of 
Mr. Har- 
grave, and is 
publiſhed by 
the latter 
gentleman 
in his „ Tye 
« ridic 
uiſition for 2 
further leaſe 


generally at the requeſt of the leſſee; whilſt that in Mr. Melmoch's is, jucb farther leaſe as the leffee 


Ad deſire. 


In a leaſe made by the defendants to the plaintiff's teſtator, of 
a houſe, for 21 years, there was a covenant, that the defendants 
at the end of the firſt ſeven years would upon the ſurrender of 
that leaſe make a new leaſe for the term of a1 years at th*/ame 
rent, and with the ſame covenants as were reſerved and contained in 
the old leaſe. The bill was for a ſpecifick performance of this 
covenant : and the queſtion was, if the covenant for renewal ſhould 
be inſerted in the new leaſe. Maſter of the Rolls, Sir Fo/eph Fekyll, 
was of opinion it ſhould not : there being no words to ſhew that 
it was the intention of the parties the leaſe ſhould be renewed 
teties quoties ; for that in effect would be to give the plaintiff a 
fee: and therefore decreed the defendant to make a new leaſe, but 
without the covenant for renewal. 

The dean and chapter of St. Paul, Londen, being ſeiſed in fee 
of Mountj:y-houſe in London, on the ſite of which are the buildings 
now called Doctor Commons, made a leaſe of the houſe and pre- 
miſes in 1567 to Trinity-Hall in Cambridge, for ninety-nine years 
from the determination of a ſubſifting leaſe, which had. been 
granted to Sir Thomas Pope in 1555, and was then become veſted 
in Trinity-Hall. The rent reſerved was only 5/. 8s. a-year. 
But the houſe and premiſes were in great ruin and decay; and 
the leſſees were to be at great expence in new building, and were to 
keep and leaye the premiſes in good repair. Though . 

a 
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389. S. C. 


490 


Leaſes and Terms for Years. 


Hall were the nominal leſſees, yet the. leaſe itſelf expreſſed, that 


the premiſes were to be occupied by the ſociety of doctors and 


, - advocates in the civil and canon law with the reſerve of an apart. 


ment for the Maſter of Trinity-Hall; ſo that Trinity-Hall were 
leflees under a ſort of truſt for the doctors, who had removed from 
Pater-nefter- Row, their former reſidence, and apparently meant 
to make Mountjoy-houſe their fixed place of reſidence in future. In 
the leaſe thus made to Trinity-Hall in truſt for the doctors, there 
was a covenant by the dean and chapter, if Trinity-Hall ſhould at 
any time during the term of 99 years ſurrender the leaſe, to make 
a new one for the fine of 20/. for the. number of ſo many years, and 
with ALL and ſingular the ſame covenants and conditions contained in 
this leaſe, as the caſe of Dr. Betteſworth and the other appellants 
ſtates the covenant, or for the number of ſo many years and with ALL 
the ſame covenants, articles, and conditions expreſſ*d and contained in 
the ſaid leaſe, as the covenant is given in the caſe of the dean and 
chapter of St. Paul, the reſpondents. This covenant was fol- 
lowed by a covenant from Trinty- Hall, that if the dean and 


chapter at any time thereafter, as well as during the term of gg 


years, ſhould have need of counſel or advice in any cauſe or 
queſtion concerning the eccleſiaſtical laws of the realm, then the 
advocates or doctors, on reaſonable requeſt from time to time by 
the dean and chapter, would freely give their beſt advice and 
counſel to them in every ſuch matter or queſtion. Within three 
or four years afterwards the ſtatute of the 13th of Elia. reſtrain- 
ing deans and chapters, amongſt others having ſpiritual promotion, 
from leaſing for more than 21 years or three lives, was paſſed; 
and though there was a proviſo in this ſtatute againſt extending 
it to any leaſe which ſhould be afterwards made by reaſon of any 
covenant prior to the act, yet this was ſo, that the leaſe to be made 
ſhould not contain more years than the reſidue of the years of the leaſe 
made before the act and then continuing leaſe ſhould be at the time of 
the leaſe, which ſhould be made afterwards. By the act of the 
14th of Elia. the reſtriction from the act of the 13th was taken 
away as to houſes in cities and towns corporate, but not ſo as to 
warrant any leaſe for any longer term than forty years. But the 
ſtatute of the 18th of Elia. made void all leaſes of eccleſiaſtical 
poſſeſhons, whereof there was any former leaſe having more than 
three years to run, and al! covenants for making ſuch leaſes. In 
conſequence of theſe three ſtatutes which ſeemed to impede the 
execution of the covenant to renew for 99 years, a conteſt aroſe 
in the year 1725 between the ſociety of doctors at DoQtors' Com- 
mons, and the dean and chapter : bo then, not only the original 
term of 99 years was expired, but a ſubſequent term of 14 years 
(which in execution of a parliamentary power was added after 
the fire of London by order of the court of judicature created by 


the parliament on that occaſion, and which ſo enlarged the 99 


years when only 46 years of that term were unexpired into a term 
of 60 years) was within three years of expiring. Thus ſituate, 
the doctors filed their bill againſt the dean and chapter and Trinity 
Hall, praying, that the dean and chapter might be compelled to 
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renew to Trinity-Hall according to the exact terms of the cove- 
nant of renewal in the leaſe of 1567, or at leaſt for 40 years, and 
ſo from time to time in the way of perpetual renewal, Under theſe 
Lircumſtances of the caſe, the Lord Chancellour, with the con- 
currence of Lord Raymend and Judge Price, but againſt the opi- 
nion of Sir 7% Jekyll, diſmiſſed the bill of the doctors. But 


upon appeal to the ouſe of Lords, the Lords reverſed the decree, 


and ordered renewal for 40 years for a fine of 20/., and under 


the ancient rent with the covenants and conditions in the original 
leaſe except the covenant of renewal. 

A leaſe was dated in 1744, and was of a water griſt-mill, with 
houſes, lands, a wear, and fiſhery, and was made in conſideration 
as well of the leſſee's having at his own cofts reqvly built a meſſuage or 
dwwelling-houſe on part of the premiſes demiſed, as of the rent and the 
covenants on the leflee's part : the leaſe was for ninety-nine years, 
detcrminable on the death of the ſurvivor of three perſons, at the 
yearly rent of 20/., and fix ſalmon of ſixteen pounds each, and 
two hens: the leſſee covenanted to repair, except in caſe of de- 
ſtruction of the mill, mill- ſtones, wear, and boat, by heavy rains in 
flood, or hard froſt, and to leave the premiſes repaired, the leſſor 
finding timber, braſſes, and iron for the mill and wear, and car- 
nage to them. Then there was a covenant by the leſſee not to 
aſign without the leſſor's licence. That was followed by a cove- 
vant by the leſſor, that when and as ſoon as any two of the three 
lives ſhould drop, and one only be left, the leſſor, his heirs or aſſigns, 
would, on payment to him or them by the leſſee, his executors, ad- 
miniſtrators, or aſſigns, of 20/7. in the name of a fine, conſent to 
add two lives more to the one life then in being, and to grant a 
new leaſe for ninety-nine years if the two new lives and the 
old life ſhould ſo long continue, at the ſaid yearly rent of 20/7. 
and hens and ſalmon, on the ſame days and in the ſame man- 
ner as by the ſaid old leaſe ; ſuch new leaſe © to have and con- 
« tain the ſame covenants, reſervations, proviſoes, conditions, and ag ree- 
« ments,” Upon this leaſe with this covenant of renewal, the 
queſtion was, Whether in a new leaſe there ſhould be a queſtion 
of renewal? And the bill was brought to force a covenant for 
that purpoſe. The cauſe was heard before Lord T hurlzwe the 
211t of April 1788. At the firſt his lordſhip was for diſmiſſing 
the bill ; but af laſt he ordered, that the cauſe ſhould ſtand over to 
Michae/mas term, and that the plaintiff ſhould be at liberty to 
bring an action on the covenant in the then term, and ſhould pro- 
ceed to try the cauſe in the next term. But no action was brought; 
end on the qth of July 1788, the plaintiff gave notice of a motion 
to have the minutes of the decree of the 21ſt of April varied, by 
ſubſtituting, inſtead of the directions therein contained, an order 
referring it to the Maſter to ſettle a leaſe according to the cove- 
nant without a covenant for perpetual renewal. 

The doctrine of the renewal of leafes is very fully and 
rery ably diſcuſſed in the juridical arguments, with the pub- 
lication of which Mr. Hargrave has lately obliged the profeſſion. 
dee Jurid. Argum. p. 88. 411. Hee A , 17S 
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4 directed to be paid;” it was holden, that a houſe, the only free- 


„ marry before he attains the age of 30, then I give and deviſe to 
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Legacies and Oeviles. 


And firſt of Dev1sts. 


(A) What Words in a Will paſs a Fee, 


WI have already ſeen that general words in the introduQury 

part of a will, will not of themſelves paſs a fee, or include 
real eſtate, where the will does not in the ſubſequent clauſes point 
to a diſpoſition of it. So in a late caſe, where a teſtator having 
given 4000 J. to A. and B. in truſt for certain perſons, by a reſ- 
duary clauſe gave “ all the reſt of his eſtate and effects, ef 
& what nature ſoever to A. and B. their executors and adminiſiru- 
& tors, in truſt to add the interęſt to the principal, ſo as to accumu- 
cc late the ſame, it being his will that the reſidue ſhould not paſs, 
tc but at the time and manner as the principal ſum of 40001. was 


hold of which the teſtator was ſeiſed, did not paſs the will, 
notwithſtanding there were general words in the introductory 
clauſe, * as to all his e/ate and effects, both real and perſonal.” In 
this caſe the force of the introductory words is taken off by 
the deviſe to the truſtees, their executors and adminiſtrators, terms 
applicable only to a perſonal intereſt; and by the direction that 
the intereſt and principal were to make one conſolidated ſum, 
which could not poſſibly refer to real eſtate. 


(B) What Words create an Eſtate-Tail or for Life, 


A Lene, after giving different annuities to an only ſon, in- 
creaſing at different ages till 30, and to be paid him until he 
married, deviſed thus: „In caſe my ſon ſhall happen to 


„ him and the heirs of his body all my real and perſonal eſtates, 
« c.; and if my fon ſhall happen to die without leaving iſſue 
* of his body, then I give and deviſe the ſame to my brother B. 
It was holden, that the ſon took an eſtate-tail in the real eſtates, 
and the perſonal eſtate abfolutely. 


(C) Of void Deviſes. 
AN advowſon was deviſed to the firſt or other ſon of A. that ſboull 


be bred a clergyman, and be in holy orders, in fee, but in caſe 4. 


ſhould have no /«ch ſon, then to B. in fee. Both deviſes are void, 
7 45 
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6 depending upon too remote à contingency : the firſt deviſe 
to the ſon of A. was void from the uncertainty as to the time 
when ſuch ſon, if he had any, might take orders : and the deviſe 
over to C. was alſo void, as it depended on the ſame event, for the 
words of the will would not admit of the contingency being di- 
vided, as in Longhead v. Phelps, 2 BI. Rep. 704. The heir at law 
therefore was entitled; for there was no inſtance, in whieh a li- 
mitation after a prior deviſe, which was void from the contin- 
gency being too remote, had been let in to take effect; but the 
contrary was expreſsly decided in the Earl of Chatham v. Tothill, Vol. iv. 320, 
6 Br. B. C. 451. in which the judges founded their opinion on 
Butterfield v. Butterfield, 1 Vez. 134. 


_ Legacies, 


(A) What Words create a good Bequeſt. 


A Teſtator gave the reſidue of his perſonal eſtate to his wife, Puſhman v. 


« defiring her to provide for his daughter A. out of the : — 


« ſame, as long as ſhe, his wife, ſhould live, and at her deceaſe to 3. 


« diſpoſe of what ſhall be left among his children, in ſuch man- 
« ner as ſhe ſhall judge moſt proper.” lt was decreed, that here 
was not an abſolute truſt for the children after the death of the 
wife, It is an abſolute gift to the teſtator's wife of any part of 
the property to any uſe ſhe might think Gt, clothed only with a 
truſt for his daughter 4. 


* 


B) What ſhall be a ſufficient Deſcription of the 
Perſon to take. 


A Compounded with his creditors, and paid 105. in the pound: Evans v. 

his widow by her will charged her eſtate with the reſidue of . 
the debt to the compounding creditors, or their perſonal repreſeni- ON 
atives, The adminiſtratrix de bonis non of a deceaſed creditor is 
entitled beneficially under this bequeſt ; and not the reſiduary le- 
gatees under the will of ſuch creditor, or her next of kin at the 
time of her death, or her next of kin at the time of the death of 
the firſt mentioned teſtatrix. 

Money was ſettled in truſt to be paid according to the appoint- * v. 
ment of A., and in default thereof to his legal repreſentatives ac- Gallimore, 
cording to the courſe of adminiſtration. A. by will in purſuance ON ny 
of the power appointed to his legal repreſentatives according to 18 
the courſe of adminiſtration, and made a reſiduary legatee, whom 


he appointed one of his executors, Upon the will the next of kin 


are entitled, 
A teſtatrix 
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Bridge v. A teſtatrix bequeathed the reſidue of her eſtate to certain per. 

N ſons, and if they ſhould die in her lifetime, to their legal repre. 

224. © ſeniatives. One of thoſe perſons died in the teſtatrix's lifetime. 

| His ſhare of the reſidue will go to his next of kin, not all thoſe 
who may be living at the time of his death, but thoſe only who 
may be alive at the death of the teſtatrix. 


(C) Of conditional Legacies, and how far the Con- 
dition muſt he complied with, otherwiſe the 
Legacy will be forfeited. f 


Stack pole v. A Teſtator deviſed his real eſtates to the eldeſt of his three na. 
A e tural daughters and her huſband for their joint lives, and the 
9 life of the ſurvivor, remainder to her ſons ſucceſſively in tail male; 
remainder to his next daughter and her huſband and iffue male in 
the ſame manner; remainder to the youngeſt or ſuch perſon az 
ſhe ſhould firſt marry, (if under twenty-one, with the conſent of 
the truſtees,) for their joint lives, and the life of the ſurvivor, with 
like remainders. The teſtator alſo gave a rent-charge limited in 
the ſame manner to the ſecond, her huſband and iſſue male; and 
he gave a fimilar rent-charge to the youngeſt, until ſhe ſhould 
marry, (under and with the reſtriction above-mentioned,) or for 
her life; and when ſhe ſhould marry as aforeſaid, upon the ſame 
truſts; and having given the ſecond daughter 10,0007. on her 
marriage, he gave the youngeſt a legacy of 10, oool., payable, 
g oool. upon her marriage, (with ſuch conſent as aforeſaid,) and 

g ooo l. two years after. The youngeſt daughter married with- 
out the conſent of the truſtees, as required by the will. It wa 
decreed, that ſhe was entitled to an eſtate for life in the rent- 
charge; but that her huſband was not, But it was alſo decreed, 
that ſhe was not entitled to the 5000/7, payable upon her marriage 
with conſent, ſhe having married without conſent. Lord Chan- 
cellour Loughborough, in giving judgment upon this laſt point, 
ſpoke as follows—* There can be no ground in the con- 
& ſtruction of legacies for a diſtinction between legacies out 
« of perſonal and out of real eftate. The conſtruction 
« ought to be preciſely the ſame. I do not ſee more im- 
cc portance in reality in the diſtinction between conditions pre- 
© cedent and ſubſequent. The caſe of all theſe queſtions 1s 
cc plainly this. In deciding queſtions that ariſe upon legacies out 
« of land, the court very properly followed the rule that the 
« common law preſcribes, and common ſenſe ſupports, to hold 
« the condition binding, where it is not illegal. Where it 1» 
ec illegal, the condition would be rejected, and the gift pure. 
« When the rule came to be applied to perſonal eſtate, the court 
« felt the diſſiculty upon the ſuppoſition, that the eccleſiaſtical 
« court had adopted a poſitive rule from the civil law upon legæ 
« tory queſtions, and the inconvenience of proceeding by a dif 
« ferent rule in the concurrent juriſdiction, (it is not right to ol 
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« it ſo,) in the reſort to this court inſtead of the eccleſiaſtical 
« court, upon legatory queſtions; which after the Reſtoration was 
very frequent, and in the beginning embarraſſed the court, 
« Diſtintion upon diſtinction was taken to get out of the ſup- 
« poſed difficulty. How it ſhould ever have come to be a rule of 
« deciſion in the eccleſiaſtical court is impoſſible to be accounted 
« for, but upon this circumſtance, that in the unenlightened ages, 
« ſoon after the revival of letters, there was a blind ſuperſtitious 
« adherence to the text of the civil law. They never reaſoned ; 
« hut only looked into the books, and transferred the rules with- 
out weighing the circumſtances, as poſitive rules to guide them. 
« Tt is beyond imagination, except from that circumſtance, how 
« in a Chriſtian country they ſhould have adopted the rule of 
« the Reman law with regard to conditions as to marriage. 
« Firſt, where there is an abſolute unlimited liberty of divorce, 
« all rules as to marriage are inapplicable to a ſyſtem of religion 
« and law, where divorce is not permitted. Next the favor to 
« marriage, and the objeCtion to the reſtraint of it, was a mere 
« political regulation applicable to the circumſtances of the Roman 
empire at that time, and inapplicable to other countries. Af- 
« ter the civil war, the depopulation occaſioned by it, led to ha- 
« hits of celibacy. In the time of Auguſtus, the Julian law, 
« which went too far, and was correQed by the Lex Papia Pop- 
« pea, not only offered encouragement to marriage, but laid 
heavy impoſitions upon celibacy. That being eſtabliſhed as a 
« rule in reſtraint of celibacy, (it is an odd expreſſion,) and ſor 
« the encouragement of all perſons who would contract mar- 
« riage, it neceſſarily followed, that no perſon could act contrary 
* to it by impoſing reſtraints directly contrary to the law. There- 
fore it became a rule of conſtruction, that theſe conditions were 
% null. It is difhcult to apply that to a country, where there is no 
law to reſtrain individuals from exerciſing their own diſcretion 
* as to the time and circumſtances of the marriage, their chil- 
% dren, or objects of bounty may contract. It is perfectly im- 
« pollible now, whatever it might have been formerly, to apply 
that doctrine not to lay conditions to reſtrain marriage under 
* the age of twenty-one to the law of England ; for it is directly 
* contrary to the political law of the country. There can be 
* no marriage under the age of twenty-one without the con- 
«* ſent of the parent. This teſtator places truſtees in the 
room of a parent; and gives guoad the marriage the authority 
* to them. I am now called upon to pronounce, that this con- 
dition is bad, becauſe it is illegal to impoſe a condition in re- 
* ſtraint of marriage. What: illegal here! I have committed 


* this gentleman for marrying without conſent. It is impoſſible 


* to ſay, that a condition has any ſtamp of illegality, impolicy, or 
© impropriety, that does no more than add an extenſion of bounty 
* toinduce the parties to do that, which neglecting to do, the huſ- 
band becomes an object of the cenſure of this court, and liable 
to puniſhment, Therefore I am perfectly free in this court in 
* a Caſe, where- the condition only operates up to the age of 
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te twenty-one, and requires no more than the general policy of 
& the law and courſe of this court hold to be proper, to {ay, 
cc there is nothing illegal in ſuch a condition, and therefore not 
4 to determine . this legacy, which the teſtator directs to be 
& paid only under certain circumſtances, ſhall be paid, not on 
ec though thoſe circumſtances have not happened, but where 
t every thing has been done directly in oppoſition and defiance of 
te the directions of the will. Confined therefore to ſuch caſes, 
“ where the reſtraint operates only up to the age, till which by 
« the law and policy of the country conſent is neceſlary, I haye 
cc no difficulty to ſay, there is no authority to lead the court to 
« pronounce a propofition ſo repugnant to that law, as that ſuch 
« a condition is invalid. In Scott v. Tyler there is a very accu- 
« rate though not a very extended opinion of Lord T hurle, 
& which carries conviction along with it. The queſtion is not 
« whether any forfeiture has been incurred; but whether the 
« parties, to whom the legacy is given, have put themſelves in 
c a ſituation to anſwer that deſcyiption of the perſon to take, 
« There is no gift here but in the direction to pay; for I cannet 
& ſtop in the middle of a ſentence. He gives her 10,000/.; that 
« is in effect two ſums of 5000/., one payable upon her mat 
© riage with conſent. She has not married with conſent. _ She 
« has married without it. Can ſhe claim the 5000/. under the 
« will? I do not ſee the great importance of the diſtinction upon 
tc a bequeſt over of the legacy. It is one of the points that oc- 
s curred to judges fitting here, to deliver them from the difficulij 
ce ariſing from the rule of the civil law, adopted without - ſeeing 
e the ground and the reaſon of applying it to this country under 
« different circumſtances. The authorities ſtand ſo well ranged, 
«© that the court would not appear to act too boldly, whichever 
« ſide of the propoſition they would adopt; but 1 have always 
c upon repeated conſideration thought, there was not much rex 
ſon in any of the determinations founded upon a rule appli 
c cable to the laws of the country, from which it is taken, but 
«© not to this country, and rejecting theſe conditions as inappl 
cable to a country which adopts them as to real property, ant 
where the reſtraint impoſed is analogous to the political regul- 
© tion of the country upon the ſubject ; and here I am deciding 
e upon the plaineſt circumſtances; for the condition is reſtraint 
« tothe age, before which by the law of this country a marriag 
e cannot be had without conſent. Therefore declare her not et 
ce titled to this legacy. 

A teſtator deviſed his eſtates to truſtees to ſell, and to ſtand 
poſſeſſed of the money ariſing from the ſale in truſts for his n 
tural daughters M., I., and H. equally; one moiety to be pal 
when they ſhould reſpectively attain the age of 24, or be marries 
with the conſent and approbation of the truſtees, which ſhouls 
firſt happen; but if any ſhould marry without ſuch conſent unde 
24, ſuch moiety to be paid to her or her huſband on her attainil! 
24, or when ſhe, if living, would have attained that age, or to the 
executors, &c, of her huſband; and the other moiety to 


paid 
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paid to his daughters reſpectively when they ſhould attain, 28, of 
de married with ſuch conſent and approbation as aforeſaid. But 
in caſe any of his daughters ſhould marry before 28 without 
ſuch conſent, then, as to a moiety of her or their ſhare or ſhares, 
upon truſt for her or their ſeparate uſe for life; and aſter the 
death of ſuch daughter or daughters for her or their children; 
and if there ſhould be none, for the other daughter or daughters, 
her or their children, ſubject to the ſame reſtrictions with regard 
to their marrying, and upon the ſame truſts as the original ſhares: 
and in caſe all his daughters ſhould marry without ſuch conſent, 
and die without children, then, as to all the ſaid moieties, in 
truſt for his next of kin: Provided that if any of his daughters 
ſhould marry under 21 with ſuch conſent, it ſhould be lawful for 
the truſtees to pay one moiety to her huſband, or to make a ſettle- 
ment; and if any ſhould die before 24 or marriage, the whole 
of her ſhare, and if after 24, and before 28 or marriage, the re- 
maining moiety ſhould go to the ſurvivors equally, or the ſur- 
rivor, their or her executors, Oc. to be paid at the ſame time, 
ſubje& to the ſame reſtrictions with regard to marrying, and 
upon the ſame truſts in daſe of marriage without ſuch conſent as 
aforeſaid, as the original ſhares : and in caſe all his daughters 
ſhould die before they ſhould reſpeRively attain the age of 28, 
or be married after 24 with ſuch conſent, fo that the whole or 
part of the ſaid reſidue ſhould not be abſolutely diſpoſed of, then 
in truſt for his next of kin. I., one of the daughters, in the 
teſtator's lifetime married with the approbation of one of the 
truſtees under the will. Her father on being appriſed of her 
marriage approved of it. Soon aſter her father's death, ker huſ- 
band being then dead, ſhe married the plaintiff, in the preſence 
and with the conſent of the fame truſtee. It was adjudged, that 
having married, and being then a widow, {he was not intended to 
de ſubject to the conditions of the will. 


(D) Where the Legatee ſhall have Intereſt and 
Maintenance till the Legacy is paid. 


II is a rule, that a legacy payable at any given time whatſoever, 

does not carry intereſt till that time, whether it is a veſted in- 
terelt or not: the time of payment mult govern the commence- 
ment of intereſt; with this difference only, that a legacy given 
by a parent to a child ſhall garry intereſt from the death of the 
teſtator on account of the obligation attaching upon the perſon, 
who gives it, and becauſe it is in nature of a portion : therefore 
intereſt in the mean time is added, though it is not given in ex- 
prels terms; and /cherly v. Vernon was 13 upon the 
ea, that the teſtator put himſelf in /zco parentis, All the other 
cates upon the point, whether the adminiſtrator of the legatee is 
entitled to the legacy immediately, or muſt wait till the period, at 
which the legatee would have been entitled to it, depend upon 
this. I hope this will be conſidered as a ſettled point, upon 
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which executors may not be put to the expence of defending, 
unleſs at the peril of coſts. I think a wife would certainly cone 
under the ſame exception as a child, I do not find it in the 
books. It can hardly ever happen, that a wife has not ſome other 
proviſion 3 and that may make a difference in the caſe of 4 
child. If maintenance is given generally to the child, ſo that the 
whole may be exhauſted by the maintenance, that ſhews the 
teſtator meant it to carry intereſt : but, if a partial maintenance 
is given, as, if an annual ſum leſs than the intereſt is given for 
maintenance, the child ſhall have no more; and the executor pay. 
ing that ſum ſhall have all the reſt. 

Shawe v. If there be a fund, whether reſiduary or particular, given to /, 

e- for life, and afterwards upon a contingency, which conting 
— does not take effect upon the death of the tenant for life, the 
Wyndham intermediate intereſt is an intereſt undiſpoſed of, and therefore 


Vo * nd - . 
hn, þ g.. falls into the reſidue. 


Ch. Rep. 58. 4 
| Medlicoty, A teſtator by his codicil deſired his ſiſter out of the money given 
Bowes, her by his will to dave 500 J. at her death to her nephew D. who 
Ves. 207. ſurvived the teſtator, but died before his aunt. His repreſent. 
| ative is entitled to it. Deſire, expreſſing the will of the teſtator, 
amounts to a legacy, and the word /eave makes no difference; to 
leave or pay at her death being the ſame. The legacy being out 
of perſonal eſtate payable on a contingency, it is a clear demand, 
notwithſtanding the death of the legatee before the contin» 


gency. 


498 


Libel, 


Rex v. AN information need not charge the offence to have been com- 

Burke, mitted vi et armis; for a libel is not in itſelf an actual breach 

| Ke peace, but only tends to it. Neither need it charge the 

| , Rep. 4 4 ag 

libellous matter to be falſe, for it is not neceſſary to prove it to be 
falſe. 


| COM» 
breach 
ge-the 
t to be 


[ a9] 


Limitation of Atttons. 


(A) Where the ſuing out a Writ will fave the Bar 
of the Statute. 


I a party give in evidence two writs, and it be neceſſary in order Han . 
to prevent the operation of the ſtatute to ſhew that the ſecond 22 
writ on which he has declared, is a continuation of the firſt writ, Rep. 617. 
it is in that caſe incumbent upon him to ſhew that the firſt was Parſons v. 
returned, in order to warrant the ifſuing of the alias writ. But, — 
if he give in evidence only one writ, he need not ſhew that it was 6, 
returned. A writ regularly ſued out will have the effect of a bar, 

it ſeems, if the plaintiff declare upon it at any time within a year 
afterwards. | | 


(B) Of the Manner of pleading the Statute. 


ON-offumpfit infra ſex annos to a bankrupt is no plea to an Skinner v. 


, . Rebow 
action at the ſuit of the aſſignees on an aſumꝑſit to them. 2 Str. 919. 


So, to an action brought by the aſſignees of an inſolvent debtor, Kinder v. 


to recover money owing to him before his inſolvency, in which TR * 


the plaintiffs declared, that in conſideration of the money being N.. Whe- 
due to the inſolvent, the defendant promiſed to pay it to them, ther in this 


as aſſignees, it is no plea to ſay & that the cauſe of action firſt ac- _— 


«* crued to the inſolvent before the plaintiffs became aſſignees, and might bave 
*« that fix years had elapſed after the cauſe of action firſt accrued pleaded, that 


« to the inſolvent, and before the ſuing out of the writ of the We 2909 


£c ö was firſt due 
plaintiffs. to the inſol - 


vent more than fix years before the action was brought, and that he had made no expreſs promiſe to , 
'he plaintiffs within fix years» Qs, alſo, Whether in ſuch an action the plaintiffs muſt not make an 
expreſs promiſe, ' ; | 


K k 2 


{ $500 ] 
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Maſter and Servant. 
CER 


(A) Of the Manner of hiring and binding a Perſon 
; | Apprentice. 


ackſon v. Y the ſtatute of 8 Aun. c. g. a duty is laid upon the maſter in 
conſideration of the premium. received by him with the ap. 


Rep. 121. Prentice : it is incumbent upon him therefore to take care that 
the premium be inſerted in the indenture, and that it be properly 
ſtamped. If this be not done, he cannot ſupport any action for 
the apprentice fee, although he has in fact maintained the appren- 
tice — ſome time, and until he abſconded. 


(B) Who may ſerve, or are capable of binding 
themſelves Apprentices. 


Ex parte FF an infant bind himſelf for a term which will not expire till 


6 Term after he has attained twenty-one, yet he is entitled to be dil. 
Rep. 715. Charged upon his attaining that age. 


(C) Of the Juriſdiction of Juſtices in binding out 
Apprentices, 


Rex v. Bar- WY HERE ſeveral perſons hold land in partnerſhip, ſome of 
. whom actually reſide upon, and occupy it, and others re- 
Rep. 33 fideat a diſtance in another pariſh, the latter as well as the former 


are bound to take pariſh apprentices, if in other reſpeCts they are 
fit perſons to take them, 


— 


Merchant and Merchandize. 


(A) Of Principals and Factors. 


Georgey, JF a factor, who ſells under a del credere commiſſion, ſeils goods 
"4 © M as his own, and the buyer knows nothing of the principal, the 
37G, z. buyer may ſet off any demand he may have on the factor againl; 


the demand for the goods made by the principal, 


l, the 


4ppend.) Merchant and Werchandize, 301 


(B) Of Partners and Joint-Traders. 


ONE partner cannot bind the other partners by deed. Even a Hamiſon v. 
general partnerſhip agreement under ſeal will not authoriſe Jn 

the partners to execute deeds for one another, unleſs a particular Rep. 205. 

power be given for that purpoſe. If this were permitted, it-would 

extend to mortgages, and would enable a partner to give to a fa- 

yourite creditor a real lien on the eſtates of the other partners. 

One of two partners applied truſt- money in the trade with the Smith v. 
privity of the other partner: rhey afterwards ſeparated, and the 
partnerſhip effects were aſſigned over to the firſt, who took upon Rep. 601. 
himſelf the debts. This is no payment in diſcharge of the other 
partner, but both are liable to make good the truſt-money, Cre- 
ditors cannot be bound by any private arrangement among part- 
ners. 

In a ſuit by one partner againſt the others charging them with Oliver v. 
embezzling, it was moved to appoint a receiver of the partner- anion 
ſhip ſtock and debts. But the court thought that a receiver of the _ 
ſtock of a ſubſiſting partnerſhip, whilit the trade is going on, 
could not be appointed, unleſs upon the very grofleſt abuſe for 
it muſt deſtroy the trade. 

At the commencement of a partnerſhip between two perſons, Thornton v, 
they both lived in the ſame houſe, and entertained the cuſtomers 
jointly : afterwards one of them removed, when the whole ex- 
pence of entertaining the cuſtomers (which was neceſſary in the 
trade) fell upon the other. There was no clauſe in the co-partner- 
ſhip deed to provide againſt this circumſtance, and the accounts 
were annually made up without any allowance for this article of 
expenditure, A court of equity cannot make the aliowance. | 

A. and B. ſhip agents at different ports, enter intò an agreement Waugh v. 
to ſhare, in certain proportions, the proſits of their reſpective com- SI. Hl. 
miſſions, and the diſcount on the bills of tradeſmen whom they may 235. 
employ in repairing the ſhips conſigned to them, &c. By this 
agreement they become liable as partners, to all perſons with 
whom either contracts as ſuch agent, though the agreement pro- 
rides that neither ſhall be anſwerable for the acts or loſſes of the 
other, but each for his own. 


(C) Of Marine Inſurances. 


A Company of ſhip-owners engaged to inſure each others ſhips Lees v. 
* * ſeverally (and not jointly) to pay a certain ſum in caſe of loſs _— 
in proportion to their reſpective ſhares z but in caſe of the inſol- 3, C. 3. 
rency of any one of the members, all the others were to be re- 
ſponſible. This contract is void by fat. 6 G. 1. c. 18. $12. 

A ſhip homeward bound to the port of Londen received a pilot Law v. 
it Urfordneſs as directed by 5 G. 2. c. 20. and dropped him be- — 
fore ſhe reached her moorings in the River Thames ; after which, , Term 
aid before ſhe was ſafely moored, ſhe was by accident * Rep. 260. 

K k e 
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Merchant and Werehandize. 


. 
* 


The underwriter on the ſhip and cargo was holden to be dif. 


charged, becauſe there was no pilot on board when the accident 
happened; though it did not appear that the loſs was imputable 
to want of ſkill in thoſe who navigated the veſſel. The queſtion, 
therefore, whether it was neceſſary to the aſſured's right to re. 
cover, that there ſhould be on board ſuch a pilot as is required b 
the ſtatute of 5 G. 2. that is, a pilot licenſed by the Trinity-Houf 
was left undecided. 

A ſhip infured from A. to B. ſailed with an intent to touch at 
C., an intermediate point: to a certain point the voyage was the 
ſame: from that point there were three tracks to B., one by way 
of C., the to others by different courſes : there were advantages 
and diſadvantages attending each; and the captain muſt ele& 
according to circumſtances : the ſhip took the track by C. under 


directions from the inſured to put in there, but was taken before 


Burnett V. 
Kenſington, 
7 Term 
Rep. 210. 


Farmer v. 
Legg, 

7 lem 
Rep. 136. 


ſhe came to the point where ſhe muſt have turned out of the 
track to B. by the way of C., for the purpoſe of putting into the 
harbour of C. The underwriter is diſcharged ; for he was enti- 
tled to the advantage of the captain's judgment which of the 


three tracks it was beſt to purſue when he came to the firſt di- 


viding point. | 
If an inſurance be effected on fruit, and the policy contain the 
uſual memorandum, © corn, fruit, Sc. warranted free from 
« average, unleſs general, or the ſhip be ſtranded,” and the ſhip 
be in fact ſtranded in the courſe of the voyage, the underwriters 
are liable for an average loſs ariſing from the perils of the ſea, 
though no part of the loſs happened from the act of ſtranding. 
An action was brought on a policy of inſurance on a ſhip, en- 
gaged in the ſlave-trade «© at and from Londen to the coaſt of 
« Africa, during her ſtay there, and thence to her port of dil. 
« charge in the Weſt Indies.” The loſs happened in conſequence 
of an inſurrection of the ſlaves. The principal queſtion was, Whe- 
ther the ſhip had been navigated in the manner preſcribed by the 
31 G. 3. c. 54, the jth ſection of which enacts, © That it ſhall 
& not be lawful for any perſon to become a maſter, or take or 
« have the command or charge of any ſuch ſhip or veſſel at the 
« time he ſhall clear out from any port of Great Britain for put- 
& chaſing or pg ay, ſlaves from the coaſt of Africa, unleſs ſuch 
«© maſter or perſon taking or having the charge or command af 
« any ſuch ſhip or veſſel ſhall have made oath, and delivered in 
ce to the collector or other chief officer of the cuſtoms, at the 
« port where ſuch ſhip or veſſel ſhall clear out, a certificate at 
& teſted by the reſpective owner or owners that he has already ſerved 
c in ſuch capacity during one voyage, or ſhall have ſerved as chief 
© mate or ſurgeon during the whole of two voyages, or either 
« as chief mate or other mate during three voyages, in purchal- 
« ing and carrying ſlaves from Africa, under pain that ſuch mak 
ter or other perſon taking or having the charge or command 
of any ſuch ſhip or veſſel, and alſo the owner or owners who 
4 ſhall hire or employ ſuch perſon, ſhall for every ſuch offence 
s reſpeCtively forteit and pay the ſum of 500 J.“ The gueltion 
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4ppend.] Merchant and Werchandize, 


was, Whether the certificate therein required, ought to be at- 
teſted by the owner of the ſhip upon the voyage inſured, or by 
the owner or owners of the ſhips. during the reſpective voyages 
out of which the qualification aroſe? In the preſent inſtance, 
the captain had made oath that he had been two voyages in a 
ſhip engaged in the ſlave- trade, and the preſent plaintiff (the owner 
in the voyage inſured) had certified that that was true, to the beſt 
of his knowledge and belief, Lord Kenyon, before whom the cauſe 
was tried, being of opinion that ſuch certificate did not anſwer the 
requiſition of the ſtatute, nonſuited the plaintiff; and on a motion 
to ſt aſide the nonſuit, the other judges of the court of King's 
Bench concurred with his lordſhip in that opinion. 


Where a mate of a ſhip or a ſailor is to receive ſomething at Webſter v. 
the end of the voyage in lieu of wages, for inſtance, ſlaves, he Pe Taſtet, 


cannot inſure it; and of courſe cannot recover thewalue of it in 
an action againſt his agent for negligence in not procuring ſuch 
an inſurance. | 


7 Term 


Rep. 157. 


Mortgage. 


(a) Of the Equity of Redemption and Forecloſure. 


ON a motion to ſtay the proceedings in an ejectment brought 

by a mortgagee againſt a mortgagor, on the latter paying 
principal, intereſt, and coſts, it appeared that the mortgagor five 
years before, by agreement under ſeal, in conſideration of a certain 


lum, had agreed to convey the eſtate to the mortgagee abſolutely, 


and that a ſum of money due from the mortgagor to the mort- 
gagee ſhould be deducted out of the purchaſe- money ſo to be paid; 
and that ſeveral applications had been fince made to the mort. 
gagor to complete the purchaſe, which he had refuſed. It was 
contended therefore, that under the proviſo in the ſtat. 7 G. 2. 
c. 20. 3 (2). the mortgagee had no right to the benefit of the ſta- 
tute; and ſo thought the court. 

But in a former caſe, where the like objection was made to ſuch 
2 motion, the court permitted the redemption, and that after time 
taken to conſider of it, becauſe it appeared that the mortgagee had 
not tendered to the mortgagor a deed of conveyance for execu- 
tion, and that no bill in equity was brought. 

Huſband and wife, ſciſed in fee in right of the wife, mortgaged 
for a term of years, and levied a fine to the uſe of the mortgagee, 
lis heirs and aſſigns, ſubject to the proviſo for redemption. They 
atterwards conveyed the equity of redemption by leaſe and releaſe 
to the mortgagee, The mortgagee remained in poſſeſſion as com̃- 

K k 4 plete 


GCoodritle v. 


Pope, 
7 Term 


Rep. 185. 


(a) Vol. 5. 


pag- 98. 


Skinner v. 


Stacy, 


— 


1 Will. 80. 


Corbett Vs 


Barker, 


755 


Anſtr. 138. 


Mortgage. ad 
pets owner for more than twenty years, during the life of the 
uſband, tenant by the curteſy, from whom he had gotten the 
conveyance. The heir of the wife was allowed to redeem not- 
withſtanding this lapſe of time, By attending to the different 
rights of the mortgagee it appears, that he ſtood in the place of 
the tenant by the curteſy of the equity of redemption ; for he 
claimed to hold under him by the laſt conveyance, and imme. 
diately upon taking it he entered into poſleſhon: in that character 
it was his duty to keep down the intereſt of the mortgage: unit- 
ing theſe two characters, he is to be conſidered as having ſup- 
ported the different rights and diſcharged the duties of each. In 
the general caſe, a preſumption ariſes from no payment of the 
ſurplus rents being made, nor account delivered for ſo long a pe- 
riod of time as twenty years: here, the preſumption cannot ariſe, 
becauſe it was the ſame perſon to pay and to receive: the caſe 
does not therefore fall within the general rule, 
Rees v. Where a mortgagee who had gotten poſſeſſion by ejectment, 
Parkinſon, fyed at law on the covenant for non-payment, and was pro- 
n ceeding in a ſuit in equity to forecloſe; a motion was made to re- 
ſtrain him from proceeding at law : but the court ſaid, the plaintiff 
is regular in his proceedings; we cannot deprive him of the 
benefit of his aCtion, unleſs the defendant will bring in the 
money, 
Jake v: To 4 bill againſt the deviſee of mortgaged premiſes by the heir 
| op a. of the mortgagor, charging acknowledgments that the eſtate was 
- 18 this holden in mortgage, and that accounts had been kept; the de- 
caſe Lord fendapt put in a plea of poſſeſſion for fifty years, under convey; 
* ances from the mortgagee. The plea was ordered to ſtand for an 
caſe before anſwer, and the benefit of it ſaved to the hearing. 


Sir Thomas Sewell. The title of the eftate in that caſe had come into two different hands: the part in 
the hands of one family was held irredeemable : as to the other, the mortgagee had kept accounts, and 
there was a deviſe of it as a murtigage : the redemption was opened 25 to that after a great number of 
veg. ä 


\ 


(B) Mortgagees and their Aſſignees, ' how to ac- 


count, and what Allowances to make. 


Ruſſel v. A MORTGAGEE is not bound, after great length of poſſeſſion, 


| — to leave the premiſes in as good repair as he found them. 
Woolley v. Money diſburſed by a mortgagee for the benefit of the eſtate, 


Drag,Anftr. as, for the renewal of leaſes under which it is holden, ſhall carry 
5889 the ſame intereſt with the money originally lent. 

Lloyd v. A mortgagee in poſſeſhon for thirty years brought his bill to 

Hatchett, forecloſe. Some of the creditors of the mortgagor, who had ob- 

Halte. 525. tained from him 2 conveyance of the equity of redemption for 

the uſe of the creditors at large, filed a bill to redeem. At the 

hearing it was, among other things, referred to the Deputy Re- 

membrancer to take an account of what was due to the mort- 

gagee upon a bond from the mortgagor of nearly equal date with 

the mortgage, which the conveyance from the mortgagor to the 

2 : creditors 


A 


men 
mot! 
c. 10 
and 


4«ditors had directed to be firſt paid. The Deputy Remem- 
brancer teported the whole principal and intereſt for thirty-three 

ars to be due thereon, Exception was taken to this report, that 
the ſum reported due exceeded the penalty of the bond. The ex- 
ception was allowed. | 

It is a ſettled rule, that nothing ſhall prevent intereſt from run- 2 Vez. 678. 
ning on a mortgage. but a proper tender and notice: for the 
mortgagee has a legal fecurity for his debt, may bring an eject- 
ment, and a bill for forecloſure at the ſame time, which the court 
will not prevent. If therefore there be a mortgage on one ſide, 
:nd open accounts on the other, and if be manifeſt, that upon 
the account more will be due than the principal and intereſt 
en the mortgage will amount to, and propoſals be made to de- 
duct, yet the intereſt ſhall not ſtop. However, as the mortgagee 
ia ſuch caſe has intereſt on his mortgage, the court will oblige 
kim to anſwer as to the money in his hands, which will be due on 
the account. | 


= 4 2 9 — —— _ pi 7 — 


Nonſuit. 


THE plaintiff in a gui tam action on the 7 G. 2. c. 8. withdrew Raynes v. 
his record, becauſe the broker who negotiated the illegal bar- _ 
gain for ſtock, refuſed to give evidence for fear of ſubjecting him- 2 
ſelf to a penalty on the ſame act. This was holden to be a ſuffi- 
cient reaſon to diſcharge a rule for judgment as in caſe of a non- 
ſuit for not proceeding to trial; although the witneſ?'s liability to 
be ſued would not be removed till after the three ſucceeding 

terms. | 


Obligations, 


* 


(A) Of the Nature of this Security. 


A Bond was dated on a day certain in a penal ſum conditioned Farquhar v. 
for the payment of a leſs ſum generally, but no day of pay- _— 
ment was expreſsly named, nor was intereſt reſerved in terms. On Res 13 
motion to refer it to the Maſter under the ſtatute of 4 and 5 Ann. (a) vol. v. 
6. 16. $ 13. (a) to compute principal, intereſt, and coſts thereon, s. 157. 


2d on payment thereof to ſtay the proceedings, it was * 


(a) Vol. Fo 
pas. 164. 


1 Rr. Ch. 
Rep. 29+ 


Simpſon v. 
Vaughan, 
1740, cited 
in 2 Vez, 
101. 


Biſhop v. 
Church, 
2 Vez, 1CO. 


371. 


Obligations. 
this bond was not within the act, as not being payable on a day 
certain, But by the court—This bond is payable on a day certain; 
for it is payable on the day of the date, no other time being men. 
tioned for payment. Intereſt alſo is payable from the time 


of payment, namely, from the date, though not expreſoly re- 
ſerved. 


(B) Where there are ſeveral Obligors, and the 
Obligee's Remedy againſt all or every of them, 


I. is laid down in a preceding part of this work (a), that © if tuo 

« are bound jointly, and one dies, the ſurvivor only is liable in 
cc equity;” in ſupport of which poſition, 2 Fern. 99. is referred 
to. But upon turning to that book we find that the court are 
not ſpeaking of the remedy in equity, but of that at law. The 
words are, (Where two are jointly bound, and one dies, you 
© mult ſue the ſurvivors, and cannot maintain an action againſt 
cc the executor or adminiſtrator of him that is dead.” It is true, 
that from the form of the contract, the remedy at lat is gone; 
but in equity both are conſidered as having undertaken to pay, 
and if the obligee cannot recover againſt the one, he ſhall againſt 
the other. This will appear from the following caſes. 


Nutt and Baker, partners in trade, borrowed on their joint 


bond : Nutt died : Baker, the ſurviving partner, became bankrupt: 
the plaintiff, as executor of the bond-creditor, proved his debt, 
received ſatisfaction, in part, and brought a bill againſt Vaughan, 
as executor of Nut, to have the deficiency ſupplied out of his 
aſſets. Lord Hurdwicke held, that it was a ſum lent to both, of 
which both had the advantage; and a debt aroſe againſt both 
from the nature of the tranſaCtion : it was no lien on cane partnerſhip 
in particular, becauſe the plaintiff might have had it againſt either 
of them. There was farther in this caſ2 reaſonable evidence of 
fraud or miſtake, for Baker filled up the bond. 

Owen and Church, partners in trade, borrowed from Bi/by at 
two different times two ſums of 1000/7, each; for which they 
gave two bonds, binding themſelves, and their heirs, executors, and 
adminiſtrators, with condition, that if they or either of them, their 
or either of their heirs, executors, or adminiſtrators, Sc. Church 
broke off the partnerſhip, and died in 1740. Biſhop diet in 
1747; and his repreſentatives, Over becoming bankrupt, brouyiit 
a bill againſt the repreſentatives of Church for a ſatisfaction of this 
debt out of the real and perſonal aſſets. Lord Hardwicke ſet up the 
bond both againſt the perſonal repreſentatives and the heir of 
Church. His lordſhip ſaid, the bond is conſidered as an agree- 
ment in writing; and therefore though the obligation and pe- 
nalty are gone by the legal demand. being gone, yet the condi- 
tion, taking it altogether, is conſidered as an agreement in this 
court to pay the money, and an agreement under hand and fea): 
therefore the court will ſet it up againſt executor and heir. 

If an obligee in a bond make any variation in the original con- 
tract with the principal without the privity of the ſurety, as, i 
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Append.] 
he change the nature of the ſecurity, or agree to poſtpone the day 
of payment, he thereby diſcharges the ſurety. It is the cleareſt 
and moſt evident equity not to _ on any tranſaction without 


the privity of him, who muſt neceffarily have a concern in every 
tranſaction with the principal debtor, | 


(C) Of their Remedies againſt each other. 


HERE were three obligors in a bond, and the obligee filed 
his bill againſt the principal, and the repreſentatives of one 
of the ſureties, ſtating that A. the third obligor was dead in- 
ſolvent. An objection was made for want of parties, becauſe 
the repreſentatives of the third obligor were not before the court. 
But by Lord Hardwicke— The general rule of the court, to be ſure, 
is, where a debt 1s joint and ſeveral, the plaintiff muſt bring each 
of the debtors before the court, becauſe they are entitled to the 
aſſiſtance of each other in taking the account (a). Another rea- 
{on is, that the debtors are entitled to a contribution, where one 
pays more than his ſhare of the debt. A further reaſon is, if 
there are different funds, as, where the debt is a ſpecialty, and 
the plaintiff may ſue at law either the heir or executor for ſatiſ- 
faction, he muſt make both parties, as he may come in the laſt 
place againſt the real afſets. But there are exceptions to this, and 
the exception out of the firſt rule is, that if ſome of the obligors 
are only ſureties, there is no pretence for the principal in the 
bond to ſay, that the creditor ought to bring the ſurety beſore the 
court, unleſs he had paid the debt. The exception out of the 
ſecond rule is, that if there are no perſonal aſſets at all, and this 
fact appears plainly in the cauſe, there is no reaſon to bring the 
repreſentative of that co-obligor before the court. But this is a 
ſpecial excepted caſe, and therefore not within the rule. But 
ſuppoſe it was a common caſe, and the bill had been brought by 
the reprefentatives of B., one of the ſureties in the bond, whe- 
ther it is neceſſary to make the repreſentative of A. a party. As to 
the taking of the account, it is quite out of the caſe by the ad- 
miſſion of the defendants, that the bond is not paid, nor any part 
of the principal and imtereſt, fo that here is no ground to make 
the repreſentative of A. a party, in order to aſſiſt him in taking 
the account. The other pretence is, in order ſor a contribution. 
It is admitted by all the anſwers, that A. is dead inſolvent ; and 
therefore this differs from the caſe of Aſbhurſt v. Eyre, (2 Ath. 51. 
3 Att. 341.) determined before me upon a plea. For though 
there was an admiſſion of inſolvency in that caſe, yet it did not 
appear whether the principal and intereſt might not have been 
paid by the co-obligor, who was not before the court, and that 
was the reaſon of allowing the plea. His Lordſhip therefore over- 
Tuled the objeckion for want of parties. 
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(a) Sed vide 
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Griffith, 

2 P. Wms. 


313. 


Wo 


* 


Offices and Officers, 


Vol. 5. I is obſerved in a former part of this work, that conſtant uſa 
page 180. hath not only ſanctioned the firſt eſtabliſhment of ſuch offices 
as have exiſted time out of mind, but alſo hath preſcribed and 
ſettled the manner in which they are to continue to exiſt, in what 
Pe Mac- manner to be exerciſed, how to be diſpoſed of, &c. But a uſaęe 
donald, ſhort of ſuch as may be legally ſet up as a preſcription will # 
— Auſtr. ficient for this purpoſe. In offices in every court of Weſtmin. 
2ta fler-hall new cuſtoms and new uſages grow up, and get firm root 
by continuance much ſhort of legal preſcription. Thus in the 
court of Chancery, ſince Lord Northington's time, the regif- 
trar's clerks have uniformly ſucceeded to be regiſtrars in regular 
ſucceſhon. The office itſelf is probably within the time of legal 
memory, and this praCtice has only prevailed fince the time abore 
mentioned: yet it ſhould ſeem to be now too firmly eſta- 
bliſhed to be ſhaken ; and the Duke of Sz. Albans, in whoſe gift 
the office is, would hardly venture to break through the fuc- 
ceſſion. | | 
Ex parte It has been ſettled, that the Treaſurer's Remembrancer in a 
Deverell, pointing clerks to his office, is, by the uſage, limited to thoſe w 


_— 483. have ſerved a clerkſhip in the office. 


Colman v. Dy. Whether there can be a direct legal aſſignment of the 


Duke of St. egiſtrar of the court of Chancery. 
— office of reg | cery 


3 Vez. jun. 25. 


Perjury, 


* 


Rex v. * an indictment for perjury (at common law) in an affidavit, it 

Ys is not neceſſary to allege that the affidavit was uſed : neither 

— G. * is it neceſſary that it ſhould appear in the indictment, that the 
| afſidavit was filed on record. 


vit, it 
either 


it the 
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Prerogative. 


(A) Of the King's Prerogative in Ports and Havens, 


P a former part of this work we have ſatisfied ourſelves with 


ſtating my Lord Hal?'s opinion with reſpect to the power of . 


the crown in opening or ſhutting the ports. Other authorities, 
however, are not wanted in ſupport of this prerogative. It is ad- 
mitted by Mr. Sr. John, one of the counſel for Mr. Hampden, 
in the caſe of ſhip-money. The law (he ſays) doth entruſt 
« the king only with that, which being done, is moſt for his own 
« loſs, as in reſpect of the cuſtoms, this of prohibiting foreign 
« trade would be. But,” he adds, „this cannet be done, but in 
« time of war and imminent danger.” And Mr. Holborne, the 
other counſel for Mr. Hampden, in the ſame caſe, ſays, For the 
« ſhutting of the ports, there is more difference in point of pre- 
« judice of the king than of the ſubject. The king cannot ſhut 
« the ports but to his own prejudice. Again, the ſhutting of the 
« ports without cauſe of neceſſity, the king hath the loſs as 
« well as we; for by that he loſeth his cuſtoms, and by ſhutting 
« them he can gain nothing at all. And beſides, there is no law 
« at all that hinders him from it.” In a caſe prior in point of 
time, the great caſe of impoſitions in the 4th of James the Firſt, 
Mr. Hakewill, in anſwer to the arguments that had been uſed by 
the ſervants of the crown, ſaid, “ For my part, I think that the 
king cannot reſtrain the paſſage of merchants, but for ſome 
« ſpecial cauſe 3 wherein to define certainly and reſolutely for 
« what cauſes he may, and for what not, I will not undertake. 
Only let me inform you, that there is not one of thoſe prece- 
* dents vouched by them to prove the king's power to reſtrain, 
but they are upon ſpecial reaſons; as by reaſon of enmity 
« with ſuch a nation from which they are reſtrained, or becauſe 
* ſuch a commodity may not be ſhared within the kingdom. 
« Befides, they are not reſtraints from all places, and of all man- 
* ner of merchandizes, but from certain places only, and for 
© certain ſorts of merchandizes. And for my part I think that 
* reſtraints in all theſe caſes, and of like nature, are by the 
* common law left to the king's abſolute power; for if it 
* ſhould be otherwiſe, it ſhould be in the power of a mer- 
* chant for a little private lucre to enrich the king's enemies, 
* or to furniſh them with munition to be employed againſt 
© the ſtate, or utterly ruin the commonwealth, by carrying out 
* a commodity which may not be ſpared, or by bringing in 
* fome that may be hurtful. Nay, which is more, ſuch may 
be the occaſion, that the king may, I doubt not, ſtop 22 

s « Jages 


Id. 586. 


11 St, Tr. 
$04» 
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_ & ſages of all merchants from all places for a ſhort time, as upon 


« the death of the late queen, it was put it in practice, to pre- 


t vent intelligence. There may likewiſe be ſuch neceſſary uſe of 


« their ſhips, as the want of t upon ſome ſudden attempt; 
« may be the cauſe of the overthrow of the whole ſtate. Jn 
« ſuch caſes che if the common law did not give the king 
« leave to reſtrain their paſſage by his abſolute power, it were ve 

« jmprovident ix the higheſt points, which cannot be imagined of 
« ſo wiſe a law. And yet the kings of this realm have always been 
« ſparing in the praQtice of their abſolure power in this point; for 
« there are little leſs than thirty acts of parliament, touching the 
« opening and ſhutting up of the paſſage of merchants, moſt of 
« which, as I conceive, were made rather for the increaſe of 
« puniſhment, than for want of power in the king: for the 
« breach of a reſtraint by abſolute commandment is puniſhable, 
« as all other contempts, only by fine and impriſonment, and 
« not by forfeiture of the merchandizes.” Mr. Yelverton in his 
argument upon the ſame occaſion doth not ſo diſtinctly admit this 
prerogative, but refers the power rather to acts of parliament, at 
leaſt fince the death of E. III. He faith, indeed, in one part, 
« He (the king) hath power to open and ſhut upon conſideration 
„of publick good to the people and ſtate.” —* The ports in 


_ « their own nature are publick, free for all to go in and out; yet 


« for the common good this.liberty 1s reſtrainable by the wiſdom 
« and policy of the prince, who is put in truſt to diſcern the times 
« when this natural liberty ſhall be reſtrained.” Yet in a ſubſe- 
quent part, he adds, Though it be admitted that the king may 
« reſtrain perſons and goods, yet it may well be denied that he 
ic hath power of himſelf alone without aſſent of parliament 
« {imply and indefinitely to reſtrain all traffick in general, or to 
« ſhut up all the havens and ports, and to bar the vent and 
« ifluing of wares and merchandizes of the whole kingdom; 3 
« jt appeareth plainly, that this hath been done this three hun- 
« dred years, or thereabouts, by act of parliament only, and that 
« the kingdom of England made this matter of traffick ſo tender 
« acaſe to deal in as that it hath ever held it a matter fit for the 
« conſultation of the great council of the kingdom, and for no 
« other.” He then adduces acts of parliament paſſed in every 
ſacceſſive reign from the time of E. III. for the purpoſe of im- 
poling theſe reſtraints, whence he infers that the crown cannot 
do it of its proper authority. But it may be obſerved of all the 
ſtatutes which he has referred to, that they were paſſed, not 
where the neceſlity of the times called for immediate interpol: 
tion, but where it was found politick to impoſe reſtraints upon 
particular branches of traſfick, or with particular countries for 6 
conſiderable length of time; and the fair inference from then! 
ſhould ſeem to be, rather that the prerogative in this reſpeR 


not illimitable in its exerciſe, than that there is no ſuch prerog® 


tive at all. The ſafety of the ſtate is the ground upon which tht 
king is entruſted with the power of ſhutting the ports, or laying 
embargoes ; det operam rex, ne quid detrimenti capiat * 
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where therefore the danger is not imminent, the power ought not 

to be exerciſed : but, if the power is confined to times of immi- 

nent danger, legiſlative acts giving ſuch a power at other times 

imply no negative upon it. It may be added, that the legality of See Me, 
embargoes by the crown ſeems to be admitted by two very pro- Hargrave's 
found modern lawyers. | reface to 


the 11th vo- 
lune ff the State Trials, and to the iſt volume of his Collection of Facts relative to the Laws of 


England. 
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(B) Of his Prerogative in making War and Peace. 
WE have ſeen before, that the ſtate of war may ſubſiſt other- 1 Ves. 163, 


wiſe than by ſolemn proclamation: that there may be an 
attual, though not a formal war. A war therefore may begin 
under letters of marque and repriſal, provided they be general ; 
and in truth the late wars in Eugland have uſually begun in that 
manner: for general letters of marque are for general injuries to 
the king's ſubjects, which is the cauſe of war; and the prizes 
taken under them accrue to the crown, which is a proof that it is 
a kind of war. But particular letters of marque will not create 
the ſtate of war, ſuch letters being granted for individual injuries, 
and the prizes taken under them becoming the property of thoſe 
to whom they are granted. 


(C) How the Rules of Law differ with reſpe& to 
the King and a private Perſon. 


NOrwithſtanding what is ſaid in another part of this work, Burgeſs v. 
that the king cannot be ſeiſed to a uſe, becauſe there is no Wheate, 


: h n 2 1 Bl. Rep. 
means to compel him to perform it; yet, if an eſtate liable to a 123. : 


CTOWNn, 


312 Prerogative. 2 
4 


having any grant of lands, tenements, or hereditaments from ile 
crown. In point of the ſecurity of her life and perſon, ſhe is 
put on the ſame footing with the king. It is equally treaſon (b 
the ſtatute 25 E. 3.) to compaſs or imagine the death of our lady 
the king's companion, as of the king himſelf ; and to violate or 
defile her amounts to the ſame high crime ; as well in the perſon 
committing the fact, as in the queen herſelf, if conſenting, 

On the death of her lord, the law in ſome reſpects differs: it 
is no longer high treaſon to conſpire her death, or to violate her 
chaſtity. Yet ſtill, pro dignitate regali, no man can marry a queen 
dowager without ſpecial licence from the king, on pain of forfeiting 
his lands and goods : and though an alien born, ſhe is entitled to 
dower : and if ſhe be married again to a ſubject, ſhe does not loſe 
her regal dignity, as peereſſes dowager do their peerage when they 
marry commoners. 

1 Bl. comm. The heir apparent to the crown is uſually made Prince of Walz 
> PA and Earl of Chefter, by ſpecial creation and inveſtiture : but bein 
during the the king's eldeſt ſon, he is by inheritance Duke of Cornwall, with. 
minority of out any new creation, The earldom of Cheſter was alſo once 
9 limited like the duchy of Cornwall to the king's eldeſt ſon; this 
entitled to was by 21 R. 2. c. 9. by which this earldom was erected into 


the reve- a principality. But that whole parliament was repealed by 
nues of the. - 4. 4 3. 
duchy, is a | 


_ queſtion which has lately been diſcuſſed in parliament, but upon which there has been no parliamentary 
or judicial cecifion. Two little pamphlets, the one written by C. Watkins, the author of the Law «f 
Deſcents, and a Treatiſe on Copybolds ; and the other by John Nicholls, Eſq, one of the repreſentatives 
in the p:eſent parliament for the borough of Tregery, will be found of great aſſiſtauce in the examina 
tion of this point. 
The Prince of Wales, and his royal conſort, and the princeſs 
royal, or eldeſt daughter of the king, are under the peculiar pro- 
tection of the laws. For it is high treaſon by the ſtatute 25 E.;. 
to compaſs or conſpire the death off the former, or to violate the 
chaſtity of either of the latter. 
Upon a queſtion referred to all the judges in 1718, by King 
George I. it was reſolved by the opinion of ten againſt the other 
two, that the education and care of all the king's grandchildren, 
while minors, did belong of right to his majeſty as king of this 
realm, even during their father's life. But they all agreed, that 
the care and approbation of their marriages, when grown up, be- 
longed to the king their grandfather. And the judges have more 
recently concurred in opinion, that this care and approbation ex- 
tend alſo to the preſumptive heir of the crown; though to what 
other branches of the royal family the ſame did extend they did 
not find preciſely determined. The moſt frequent inſtances of 
See 1 Bl. the crown's interpoſition go no further than nephews and nieces; 
Sate , but examples are not wanting of its reaching to more diſtant co 
„m. 
King George II. (other than the iſſue of princeſſes married into fo- 
reign families) is capable of contracting matrimony, without the 
previous conſent of the king ſignified under the great ſeal; and 
| 13 | an) 


laterals. By ſtatute 12 C. 3. c. 11. no deſcendant of the body of 
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any marriage contracted without ſuch conſent is void Provided, 
that ſuch of the ſaid deſcendants as are above the age of twenty- 
five, may, after a twelvemonth's notice given to the king's priv 

council, contract and ſolemnize marriage without the conſent of 
the crown; unleſs both houſes of parliament ſhall, before the ex- 


piration of the ſaid year, expreſsly declare their diſapprobation of 
{uch intended marriage. 


(D) Of the King's Grants. 


1* king may grant the duties of a port to a ſubject in conſi- Mayor of 
deration of his repairing it. 2 — 


os 108. See alſo Mayor of Exeter v. Trimlet, 2 Wilf, 95.3 and Mayor of Yarmouth v. Eaton, 
J uir. 1407» . 


6 


Privilege. 


How privileged Perſons are to ſue and be ſued. 


AN attorney plaintiff may ſue by common proceſs, and indorſe Jackſon v. 
his own name on the copy as the attorney, and may after- Barnard, 


wards declare by another attorney. mY Rep. 


Stire Factas, 


THE ſtatute 8 & 9 W. 3. c. 11. which gives coſts in all ſuits of Rex x, 
ſeire facias, does not extend to a ſcire facias to repeal a patent pn, PP 
proſecuted in the name of the king. "OO AIP 


— 


Sheriff, 


(A) Who are exempt from ſerving. . 


BY a reſolution of the Houſe of Commons of the 7th of Fanuary 
1689, it is declared, “ That the nominating any member of 
that Houſe to the king to be made a ſherill, is a breach cf pri- 
Vor. VII. LI « vilege.“ 


* 


Sbhberitk. | 

« vilege.” The Houſe therefore addreſſed the king to -appoing 
another ſheriff in the room of Sir Jonathan Jennings, High Sherig 
2 HatC, Pr. of Yorkſhire, which the king complied with. From this caſe Mt. 
34 Hatſell ſays, it ſeems to be ſettled, that it is not lawful for a mem. 
ber of the Houſe of Commons to be appointed ſheriff by the king: 
but where the ſheriffs are elected by the people, as for Middleſes 
it is ſtill very cuſtomary ; and indeed in the inſtance of Middbsſer, 
the two ſervices being both in the ſame county, are not, as in other 
caſes, ſo incompatible with each other. 


(B) Of the preceding and ſucceeding Sheriff, 


2 St. Tr. II is ſaid by Sir George Croke in his argument in Mr. Hampden 

bbs, caſe, that the certiorari which was directed in that caſe to the 
two that were late ſheriffs at the time of the aſſeſſment, and not 
to the ſheriff that was at the time of the certiorari awarded, who 
is the only immediate officer to return the writs, was not legal: 
for all writs are directed to ſome immediate ſheriff, requiring hin 
to demand of the former ſheriffs, what they did on the former 
writ; and they are to return to him what hath been done, and he 
is to return the ſame to the court, whereunto he is an immediate 
officer; and the former are not any officers. 


(C) Of his Reſponſibility for the Acts of his Officers 


Drake v. JN an action of treſpaſs againſt the ſheriff for the wrongful ad 
Sykes, of his bailiff, it is not enough to prove the bailiff a generl 
3 bailiff, and that he had given a bond of indemnity to the ſheriff 
ſuch, and alſo to prove a copy of the warrant under which he er- 
tered and ſeized the plaintiff's goods; but the privity between 
the bailiff and ſheriff muſt be eſtabliſhed in the particular tran 
action, by proving the original warrant of execution directed bf 
ſuch ſheriff to ſuch bailiff, or, at leaſt, by proving ſuch notice u 
produce it, as will, in caſe of the non-produCtion of it, let u 
ſecondary evidence to prove its contents, 


(D) Of his Duty in admitting Perſons to Bail ; and 


herein of Securities taken for Eaſe and Favour. 


Fuller v. I a ſheriff's officer upon an arreſt take an undertaking for tit 
appearance of the party inſtead of a bail-bond without 

109. plaintiff's aſſent, and bail above be not duly put in, the hens 
liable to an action for an eſcape; and the court will not reli 


him by permitting him to put in and juſtify bail afterwards- 


SS 
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THOUGH it has been ſaid that one country will not take no- Alves v. 
; tice of the revenue laws of another; yet it hath been holden, — 8 
ill. that a party cannot give in evidence a written contract made in hos, * 

amaica which by the laws of that iſland was void for want of a 
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Of the Rules to be obſerved in the Conſtruction 

of Statutes. 

)fficer; | 

I the conſtruction of ſtatutes according to the intention of the P-rBuller, 7, 
ngful ad legiſlature, there is an efſential difference between the expound. S Term Rep. 
1 generi ing of modern and ancient acts of parliament. In early times Ty 
ſheriff u the legiſlature uſed (and it was a wiſe courſe to take) to paſs laws 
ch he es. in general and in few terms: they were left to the courts of law 
| between to be conſtrued ſo as to reach all the cafes within the miſchief to 
lar tranl- be remedied, Bat in modern times great care has been taken to 
rected of mention the particular caſes in the contemplation of the legiſlature; 
notice 0 and therefore the courts are not permitted. to take the ſame li- 
it, let a berty in conſtruing them, as they did in expounding the ancient 

ſtatutes. 
l; a0 ——— — — — | — 


vor. 
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= N an a8 izi h ill ſtay the Pickeri 
ards, ] an adtion of treſpaſs for ſeizing goods, the court will ſtay the — 


proceedings upon the defendant reſtoring them, or their vo 
lue with coſts, provided the value be admitted by the parties, and 3 as 
there be no other queſtion between them to try, fo that it will ter- Anon P. 
minate the ſuit, 
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Goldſmith 
V. Lord 
Sefton, 
Anſtr. 808. 


Hall v. 


E. 37 G. 3 


Tr. 37 8.3. 
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Trial. 


TKR right of the courts to grant a new trial in queſtions of 
tort on account of exceſſive damages, that is, to protect 3 
defendant from the injuſtice of a jury, has been aſſerted in a late 
caſe by the court of Exchequer. 


hk —C 


Tythes. 


(A) What ſhall be deemed a perſonal Tythe. 


Mill, it is now clearly ſettled, is to be conſidered as a predul 
tythe, ſo far as reſpects its locality, and the perſon to whom 
it is payable; but in the mode of payment it is to be treated 282 
perſonal tythe. The conſequence of its being treated as a perſonal 
tythe in the mode of payment, is, that only a tenth part of the 
clear profits after deducting the rent and other incidental ex- 
pences, is due for it. Where no conventionary rent is paid for it 
as, where it is not in leaſe, in that caſe, an annual value or rent 
muſt be ſet upon it by the officer of the court. 


(B) Of the Manner of ſetting out Tythes. 


Al the hay cut down in a ſield at any one time muſt be 
tythed before any part of it can be carried away: but the 
quantity to be cut at each time is in the diſcretion of the farmer; 
and the court will not attempt to controul him, unleſs there ap 
pears a deſign to defraud or vex the tythe-owner under the pretext 
of convenience to himſelf. | 
The caſe of Collher v. Howfe, ſiqra, tom. vi. page 7 39. has beet 
re-heard by the court of Exchequer, and the former decree ha 
been reverſed. It appeared from the additional evidence intro- 
duced upon the re-hearing, that in the uſual courſe of huſbandry 
clover docs get into the ſhape of cocks, ſo that the ground of the 


former deciſion failed. The court ſaid, that it was like the caſe ot 


ſoft corn, which, it had been decided, was not tythable in ths 
ſwathe. | 
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(c) Of the Diſcharge of Payment of Tythes in Kind 
by Modus and Compoſition real. 


Append. ] 


SIN 


Albi payable by the owners, not the tenanti of the land which Ord v. 


is covered by it, is good. The common practice, to be ſure, 
is to make the occupier anſwerable : but; perhaps, the parties may 


C larke, 


Anſtr. 6 38. 


See alſo 


have thought this mode more beneficial in point of ſecurity; and Scary y. . 


the courts are not nicely to weigh the validity of that judgment, 
And the land, in reſpect of which the modus is claimed, need 
not be ſet out by metes and bounds: that it conſiſts of about ſa 
many acrgs, parcel of an ancient eſtate called R. eſtate, conſiſting 
of ſo many acres, is a deſcription ſufficiently certain. 

A modus was claimed for hay. The terriers deſcribed the 
modus to be for all mowing graſs, „except clover and the like.” 
It was objected, that as the article excepted was not known be- 
yond time of memory, a modus containing that exception muſt 
be modern, But the court thought, that the expreſſion in the 
terrier was not to be taken as an exception to the modus, but merely 
33 a memorandum that the modus covered natural hay only, and 
did not extend to modern artificial graſſes. 

It ſhould ſeem, that a modus of every tenth day's cheeſe, during 
twenty weeks from Halyrood- day, in lieu of tythe of milk, is 
good, | | 
The court will not decree againſt a farm modus on the ground 
of rankneſs. For there is a very material difference between a 
tarm-payment, and one for a particular ſpecies of produce. In 
the former, many reaſons may have prevented the tythes from 
deing agreed for. at their proper price. The owner may have 
meant a bounty to the clergyman ; or he may have wiſhed to pay 
for an exemption from tythes for the ſake of improvements. Be- 


lides, it is hardly poſſible to aſcertain the comparative value of the. 


land, or of the produce, in former times: and the court ſhould 
not be nice in judging of the value or the goodneſs of the bar- 


Trinity Col- 
lege, Id. 765. 


Franklyn v. 


Spilling, 


Anſtr. 760. 


Wake v. 
Ruſs, 


Anſtr. 295. 


Atkyns v. 
Lord Wile 


loughby de 


Broke, 


Anſtr. 402. 


gain, where, by any probable circumſtances, the modus may have 


been a real agreement between the parties before time of memory. 
More eſpecially will they be extremely cautious in deciding ſuch 
a Queſtion without the intervention of a jury, if the leaſt doubt 
alle as to the fact of rankueſs. 

A compeſition real is where an agreement is made with the in- 
cumbent of any church, together with the patron and ordinary, 
under their hands and ſeals, that the lands ſpecified ſhall be ex- 
empt from the payment of tythes for the conſiderations mentioned 
in the ſtipulation. Such compoſitions have ever been allowed to 
be a good diſcharge of the payment of tythes. But fince the ſta- 
lute 13 Fliz. c. 10. for preventing the alienation of eccleſiaſtical 
eltates, no compoſition of this kind can be made; and ſuch as ap- 
pear to be of later date are holden to be of no force. It ſeems, 
however, that there have why" decrees made in courts of equity 

13 to 


Deg. p. 2. 
C. 20. 


1Wilſ. 128. 
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(a) Auor-· to confirm compoſitions entered into by conſent of the parſon, pa. to 
ney-General tron, and ordinary, though ſubſequent to the ſtatute ; but only the 
jj nu 7g where they have appeared to be for the benefit of the church, wh 
E. L. 416. But it ſhould appear from later deciſions (a), that even compoſi. cla 
— 4 N tions confirmed by ſuch decrees are not binding againſt the ſuc- ol 
332 ceeding incumbent. | | Av 
Mortimer v. Lloyd, 7 Br. P. C. 493. Cartwright v. Knowlton, Scac. 24 Apr. 1779. - 
0 
Sawbiidge A compoſition real were within time of memory, its unc 
* e commencement muſt be ſnhewn: but it is not neceffary to pro- and 
*37%* duce the actual deeds under which it took place. Prefumptions alth 
are admitted in this as in other caſes: and the exiſtence of ſuch the 
deeds may be inferred from other evidence. It is not neceſſary, red] 
that the conſent of all the parties ſhould be by the ſame deed, law 
This may frequently not happen: in the caſe of the king, who bill 
conſents by letters patent, it never can take place. tyth 
Rober · ſon v. But a compoſition real is not ſupported by evidence of imme. yeat 
Appleton, morial payment. | Air 
, Feb, 1777. cited iu Anſtr. 375. * 
Of a Suit in a Court of Equity for Tythes. w 
3 A. $63. 227. law, 
gee the ar- THE right of a court of equity to decree an account and pay- ond 
- wats = i ment of tythes, at the ſuit of a perſon claiming ſuch tythes, th 
in the caſe. muſt be grounded on a clear, unqueſtionable, legal right to tythes hw, 
of Bainard in the plaintiff, or in ſome perſon in truſt for him; the right 1 and 
1 the account being merely conſequential to the legal right to the tythes, was 
Junez, The courts of equity have therefore conſtantly made a diltinc- * 
1797. tion between thoſe caſes, in which the title of the plaintiff to the plair 
tythes claimed is not generally diſputed, but it is objected only right 
that the lands from which they are claimed are exempt or di- ** 
charged from payment of tythes; or, that the tythes claimed ate T. 
not payable in kind, but are to be ſatisfied in ſome other manner, ment 
as by payment of a modus or compoſition real; and thoſe caſes, vicar 
in which the title to the tythes claimed is denied to the plaintifh Fxch 
and a title is ſet up in another perſon. In the firſt deſcription for © 
of caſes, the defendant claiming the benefit of an exemption, of bliſhe 
| diſcharge, or of a modus, or real compoſition, acknowledges the Lord: 
| original title of the plaintiff, as alleged by him, but qualifies that Man, 
| title, either by an abſolute diſcharge from payment of the tythes puted 
| demanded, or by a right to ſatisfy that demand, otherwiſe that make 
| by payment of the tythes in kind. In the ſecond deſcription 0 W. 
caſes, the exiſtence of that title to the tythes in queſtion is ad which 
ſolutely and totally denied, and it is objected, that the title is n chequ 
ſome other perſon: and in theſe caſes, if the perſon in whom the ceſſor 
title is thus ſtated, has had the pernancy of the tythes claimed was n 
the bill is in effect an ejectment bill; and where the legal title ot patror 
the plaintiff is diſputed on bills, which may be properly call i te c. 


ejectment bills, it is not the ordinary practice of courts-of equi nut a 
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to make any decree whatever, except for the purpoſe of aſſiſting. 
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the trial at law, where ſuch aſſiſtance may be neceſſary. Thus, Scott v. 


whete a bill was filed by Dr. Scott, as Rector of Simonburne, Aer, Tr. 
claiming tythes of corn and hay againſt the defendants, ſeveral 3 
of whom were occupiers of lands within the pariſh, and the 
Aires were owners of part of the lands, and claimed the tythes 
of corn and hay of their own lands, and of thoſe occupied by the 
other defendants z and it appeared that the Azreys, and thoſe 
under whom they claimed, had received the tythes in queſtion, 
and made them the ſubject of ſettlement for above 160 years, 
although they could ſhew no original, lawful title to ſuch tythes 
the court of Exchequer diſmiſſed the bill, refuſing to give the 
rector any relief, until he had eſtabliſhed his title to the tythes at 
law. And in Edwards v. Lord Vernon, Hil. 21 G. 3. where, to 2 
bill by the ſpiritual rector, the defence ſet up was, a title to the 
tythes under family ſettlements, and poſſeſſion for ſeventy-one 
years, the court of Exchequer followed the authority of Scott v. 
Airey, and diſmiſſed the bill with coſts. 

In a ſubſequent caſe, where Sir Zo/eph Manvbey claimed, as im- 
propriate rector, tythes of land, of which ſome of the defend- 
ants alſo claimed the tythes; it was objected, that the plaintiff's 
title was a legal title, and that he muſt firſt demand the tythes at 
law, The court of Exchequer ſaid, it was a queſtion of title, the 
evidence of poſſeſſion was doubtful, and a court of equity would 
therefore not make any decree till the right had been ſettled at 
law, the account prayed being merely conſequential to the right; 
and the proper tribunal for the trial of right, if the poſſeſſion 
was equivocal, and for conſtruction of deeds under which parties 
claimed, was a court of law.: and although the counſel for the 
plaintiff preſſed to have an iſſue directed, in order to have the 
right tried at law, with the aſſiſtance of the court, the court re- 
tuſed it, and diſmiſſed the bill. | 


See alſo 
Strutt v. 
Baker, 


2 Vez. jun. 


625. 


Mawbey Vs 


Edmead, 


Hil. 24 G.3+ 


To a claim by a vicar of the tythe of hay under an endow- Travis v. 


vicar in lieu of ſuch tythe. 


ment, the defendants, the terre-tenants, ſet up a payment to the 
This was holden by the court of 
Exchequer to be a bad modus, and they thereupon gave judgment 762. 
for an account of tythes, conſidering the vicar's claim as eſta- 
bliſhed by the payments. But upon a writ of error the Houſe of 
Lords directed an iflue to try the nature of the payments; Lord 
Mansfield declaring his opinion that on a vicat's title being diſ- 
puted, unleſs it is perfectly clear, a court of equity ought not to 
make a decree without having the fact aſcertained by a jury. 


Oxton, 


Anſtr. 308, 


2 Raym. 


Where a vicar ſued for all ſmall tythes under an endowment, Carr v. 


Ll 4 


which he produced, and alſo gave in evidence a decree in the Ex- 
chequer for an account of all ſmall tythes ia a ſuit by his prede- 
celſor, in the reign of Charles the Firſt, yet as the endowment 
was not ſupported by uſage, c. the decree was not binding, the 
patron not being a party, and as it had never been acted under, 
the court of Exchequer thought the caſe not ſo clear as to war- 
Fant a decree in favour of the vicar, and directed an iſſue to try, 


whether 


Henton, 


Auſtr. 373. 
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Mar. 5, Whether he was entitled under the endowment or not; and thai 
1788, deciſion was aſſirmed in the Houſe of Lords. 
See the caſe The account being confequential to the legal title, and a rede 
e „having primd facie the title to all the tythes in him, it ſhould ſeem 
Anſtr. 296. to follow, that in queſtions between the rector and vicar, a court 
and printed of equity cannot make a decree in derogation of the rector 
_ + x title, merely as conſequential to the legal title of the vicar, until 
Lords, June that title has been eſtabliſhed by the deciſion of a jury, unleſs it 
3- 1797- be moſt clearly and ſatisfactorily made out. Perhaps it may be 
. gqueſtioned, whether a court of equity can decide between rector 
1 Will. 170. and vicar, that the former has no title, however clear the proofs 
| may be againſt it, without the intervention of a jury, if the 
rector inſiſt upon referring it to that tribunal, any more than 
they can make a decree without reference to a jury, where the 
re@or demands ſuch a reference, in a queſtion of modus between 
the rector and the owner or occupier of the land. For the prin 
facie title which gives the rector a right to the diſcuſſion of the 
queſtion in a court of law in the one caſe, ſhould ſeem to give 
him the like right in the other caſe. A vicar ſhould appear to 
de as much bound to make out his title againſt that of his rector 
by pleading and by evidence, as an occupier is to make out his 
exemption or qualification ; they both alike claim in derogation of 
a common law right. a 
It has indeed been urged, that a decree in favour of the vicar 
for an account does not bind the right, and therefore it is not ne- 
ceſſary for the court to direct an iſſue. But it may be very much 
doubted, whether ſuch a decree would not in effect bind the 
right. For the diſtinction which has been ſet up between decrees 
binding the right, and decrees not binding the right, has been 
confined to a very different caſe, namely, where a defendant ets 
up a defence by way of modus to a bill for tythes, which prays 
Collins v. an eſtabliſhment of the right, as well as an account; and the de- 
Dong oe, fendant in his anſwer has made ſome miſtake in laying the 
16 Feb, modus, ſo that the court cannot upon thoſe pleadings direct an 
1785. iſſue. There, the court, unable to direct an iſſue, for want of 
DE ſufficient matter on the record, has made a decree for an account 
only, to give the defendant an opportunity of trying his title 
upon a future ſuit. And moſt clearly ſuch a decree cannot be 
pleaded in bar to a bill for eſtabliſhing the modus. But if the de- 
cree for an account does not in general bind the right, then this 
abſurdity might follow, that the court might from time to time 
make ſimilar decrees, without directing any iſſue to try the fad 
of title, upon the allegation that no one of ſuch decrees aQtualy 
binds the right. 
Canons of A ſuit may be maintained in a court of equity for an account 
> ble of tythes in London, notwithſtanding the ſtatute and decree of 
v. Crickett, Wha " SE 
2 Vea. jun. 37 H. 8. c. 12. for an act of parliament creating a ſpecial juril- 
563. diction never ouſts the juriſdiction of the courts of We/tminſter- 
Ball. Nor is it true, that if a ſtatute creates a new right, one can- 
not go beyond it: for if a ſtatute creates a new right, it creates 3 
, new 
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new duty: if the performance of that duty requires the interference 

of a court of equity, the execution of the ſtatute muſt of courſe 

de with the neceſſary circumſtances. 

In laying a modus in an anſwer, very great preciſion is not re- Atkyns v. 
quired : the courts are not over-curious, for this plain reaſon, Lord Wil- 
that the defendant is obliged to put in his anſwer in a limited _—_ 
time, and perhaps may not be ſo far prepared as to be able to AE 
ſtate his right diſtinctly. It is ſufficient, therefore, if he ſo ſtate Baker v. 
it, as to give the plaintiff notice of the general nature of his de- 2 
fence. A redundancy of expreſſion will not vitiate: unneceſſary Elus 5 Saul 
words which would make it indefinite have been expunged. Id. y4ts 


0 Jenniogs, Id. 456. 
Of a Suit in a Court of Equity to eſtabliſh a Modus. 


IF an action is brought by the leſſec of tythes for ſubtraction, it Lord Stawell 
is a ſufficient ground for filing a bill to eſtabliſh a modus. v. Atkyns, 


Anſtr. 564. 
But a bill to eſtabliſh a modus will not lie where there has Lord Co- 
been no ſuit for tythes in kind. ventry v. 


Burſlem, 
Anft. 567, . Woolaſton v. Wright, Id. Sox. 


A bill to eſtabliſh a farm modus, ſetting forth the abuttals of Lord Stawell 
the farm, and averring that the modus had immemorially been Y- Atkyn3,. 
paid for the /aid farm, is ſufficient, without expreſsly averring it W 
to be an ancient farm. 

But a bill to eſtabliſh a modus for every ancient farm, ſtating Scott v. 
the whole pariſh to conſiſt of ancient farms, but not ſetting forth Age, 
the abuttals of each, is bad. ma 


Uerdicf, 


THE death of the defendant between the commiſſion day and Jacobs v. 
day of trial will not affect the validity of the verdict, and of Miniconiy 

courſe is no ground for ſetting it aſide: for the verdict, though 7Term Reps 

given on a ſubſequent day, refers to the commiſſion day: the wa 

whole time is in law but one day: it is therefoxe within the 

17 Car. 2. c. 8. |; 
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Uiſne or Uenue, 


(A) In what Caſes Venue is neceſſary, 


Neale v. 1 2 plea of abatement that another perſon ought to have been 
De G, L ſued with the defendant, it is not neceſſary to lay a venue. 
28 And ſuch plea being good without a venue, of courſe the laying 
the facts in a foreign country will not vitiate it. 


(B) What ſhall be deemed a proper laying of the 


enue. 


Attorney» THE venue of an information on the 24 C. 3. c. 19. for exer. 
General v. ciſing the trade and miſtery both of a tanner and a ſhoe. 
Hil. 37 U. 3. maker, need not be laid in the county where the offence was com- 
mitted, For though this was originally prohibited by the 1 7a, 1, 
c. 22., and by the 21 Ja. 1. c. 4., all offences againſt prior penal 
ſtatutes muſt be laid in their proper counties; and the 9 Ann. c. 11, 
and the 24 G. 3. c. 19., re- enact the proviſions of the 1 Ja. 1, 
c. 22. 3 ſo that the action ſhould in truth ſeem to be brought upon 
that ſtatute z yet the different views of the ſtatutes of 9 Ann. and 
24G. 3. their extended operation, difference of expreſſion, and 
new penalties, negative the idea of theſe latter ſtatutes being 
merely referable to the former, or merely a continuance of it, 

_ eſpecially too in a ſuit ſeeking a penalty under the laſt ſtatute, 


(C) Of changing the Venue. 


Calland v. FF the venue be changed from A. to B. on the uſual affidavit 

10007 that the cauſe of action aroſe wholly in B., when in fact part 

8 of the cauſe of action aroſe in another county, the court will or- 
der the venue to be brought back to 4. 


— — — —— 


 Uſury, 


Maddock v. FF a promiſſory note be given for the payment of a ſum lent with 


— uſurious intereſt, and the note, when due, be taken up, and 
184. another note be ſubſtituted for it, the offence of uſury is not thereby 


committed, nor is the penalty incurred till the latter note be 
paid. 
A. re- 


idavit 
part 
Wor- 


t with 
„ and 
ereby 


te be 


Append.] Uſury. | 523 


A. reſiding at Portſmouth, drew a bill for 6007. on S. in London. Matthews 
The bill was payable to the defendants, who were bankers in arg, 
Portſmouth, or order, thirty days after date, and immediately after pri. — = 
it was drawn, it was taken to the defendants, who gave their note 200. 
for 6001. payable three days after fight at a houſe in London. For 
this the defendants received a diſcount of 5/. per cent. calculating 
on the thirty days the bill had to run, but making no deduction 
on account of the three days the note had to run after fight, or of 
the three days grace which the bankers took thereon. Lord 
Kenyon ſaid, he was clearly of opinion, that this was a uſurious 
contract, whether the perſon diſcounting the bill choſe to receive a 
nore or money. If A; choſe to have a note payable in town, the 
defendants ſhould not have taken intereſt for the time that note 
had to run, but ſhould have computed their intereſt from the time 
it was payable, 


— 


Warrant of Attorney, 


17 ſhould ſeem from a late deciſion, that the court will in no caſe Hutfon v. 
allow of any infringement of the rules which require the Haien, 
preſence of defendant's attorney, when he executes a warrant 5 CY 
of attorney in cuſtody, 

But theſe rules do not extend to warrants of attorney executed Crompton 
by perſons in execution. Their object was the protection of „end, 
perſons in cuſtody on meſne proceſs, from the conſequences of an act ä 
by which in conſideration of being releaſed from immediate im- 
priſonment, they might ſubject themſelves to the payment of a 
larger ſum than was really due from them. But when they 
are charged in execution, that miſchief is not to be apprehended; 
aud therefore the rules do not apply to ſuch a caſe. 
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Marſh, vi. 649. 
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Ilderton v. IIderton, vii. 49. 442+ 

He's caſe, iv. 501. 

Ince v. Everard, vii. 392. 

[ncledon v. Northcote, ii. 383. iii. 7 16. 
iv. 436 


India Company-see Eaſt- India Com- 
Pang. ; 
Ingle 


372 


Ingle v. Wordſworth, ii. 45. 
Ingle field's caſe, vii. 82. 
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Spiller, i. 457. 
- Sutton, 1. 97. iv. 657. 
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—— Savage, ii. 717. 
— v. Sawkins, i. 18. 
— — v. Wilkes, iv. 13. 

Jory v. Cox, v. 14. 
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Joyce v. Hey nes, i. 216. 

loynes v. Statham, i. 121. | 
iplwich's (Taylors of) caſe, 1. 547. 
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Abatement, Vol. I. Page 1. 


F Pleas to the Juriſdiction of the Courts. Vol. i. Page 2 


To the Perſon of the Plaintiff: And therein, a 
1. Of Outlawry. es eden 
2. Excommunication. 1. 4 
3. Alienage. 3 8 
4. Premunire. 1. 
5. Popiſh Recuſancy. 1, 6 
Of Pleas in Abatement, wth reſpec to the Perſon of the Defendant : 
And therein, of privileged Perſons, X 48 
Of Miſnomer and Want of Addition. | 1. 9 
Of Abatement by the Demiſe of the King. | 1. 10 
Of Abatement by the Death of the Parties. 1 11 
By rea/on of Marriage or Coverture, i, 16. vii, 385 
By a Defed in the Writ. Ee. 
By the Writs not agreeing with the Count. 0: ; 
Where the Writ is abated ex faQo, or is only abateable. 1. 18 
Where the Writ ſhall abate in toto, or in Part. 1. 20 
Where it ſhall abate by reaſon of another Action brought for the Jame 
Thing. . 
Where a Perſon may plead in Bar or in Abatement. 1. 25 


Dilatory Pleas, how reftrained. i. 26. vij. 385 
Of the Manner F pleading in Abatement, and the Proceedings on ſuch 


Plea, i. 27. vii. 386 
Of the Writ by Journies Accompts. i. 30 
Foreign Plea, "FD | vii, 383 


Accompt. Vol. I. Page 31. 


gain ſ whom, either by the Common Law or by Statute, this Aion 
lies . 1. 3 2 
Of the Manner of bringing Account, with reſpec to the Perſon againſt 
whom it is brought : And therein, of charging one as Receiver when 


Bailiff, & vice verſa. — 
The Nature of the Demand: for which it may be brought. 1. 30 
In what Caſes this is the proper Action, or ſome ther may be brought. i. 36 
What ſhall be a good Bar to this Action. he 


Of the Auditors, and what ſhall be a goed Diſcharge before them. 1. 38 


Accord 
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Accord and Satisfaction. Vol. I. Page 41. 


What ſpall be deemed a good Accerd and Satisfaction. Vol. i. 4 
To what Actions may Accord and Satisfaction be pleaded. 1. 44 
Of the Form and Manner of pleading Accords. | i. 45 


Actions in General. Vol. I. Page 46. 


Of the different Kinds of Aftions. 13 
In what Caſes an Action auilllie, and 'for awhom, and again} whom, i. 49 
In what Cajes diftind Thing 2 7 be laid in the ſame Action. i. 51 


Adtions Local and Tranſitory. Vol. I. Page 55. 


What Actions are Local, what Tranſitory. A+ o 
Ia what Caſes the Court will change the Venue. i. 38 


Actions qui tam. Vol. I. Page 61. 
In what Caſes they lie. 1. 62 


What ought to be the Form of them. . 62 
In what Courts they may e brought, and FORD laid. gs, 
Of the Proceedings and Pleadings in ſuch Actions or Informations. i. 66 
Of the Judgment on ſuch Actions or Informations, i. 69 
In what Caſes there ſhall be Cofts. i. 69 
Whether the Penalty of a Penal Statute may be compounded or granted 


over. : 8 { 


Attions on the Caſe, Vol. 1. Page 72. 


What Perſon, with reſped to the Injury, may bring an Aion on tht 
Caſe. i. G 
Againſt whom ſuch Aion lies. i 
For what Injuries an Action on the Caſe will lie; and therein, of theſe Con 
where a Man may be ſaid to ſuffer Damnum abſque Injurie. i. 76 
At what Time the Right of Action ſhall be ſaid to have accrued. i. 78 
Of Adicus on the Caſe for Fraud and Deceit in Contrads, or an Tefl 
Exprejs or Warranty. 7 
Of Aticns en the Caſe for Injuries to a Man's Perſon, Properly, Right, 
Privilege. And, i. 8: 
1. Where' an Action will lie againſt Officers and Miniſters of 
Juſtice, LM 
2. Where Caſe will lie for Torts and Injuries committed by Per- 
ſons, contrary to the Duty of their Trades and Callings. i. 92 
Where an Adion on the Caſe will lie for a Nuiſance: and —_— of the 
Inconvenience of multiplying Actions. 93 
Where an Action on the Caſe will lie for a Conſdiracy and ume 2 
ceedings in Proſecutions and Suits at Law. i. 94 
Where Caſe will lie though the Party injured has another Remedy. i. 
Where Caſe willlie, though the Wrong-doer be puniſhable criminally. i. 4 


Admiralty. 7:4. Court of Admiralty. il, 175 
Adminiſtrator, Vid. Tit. Executors and Adminiſtrators. iii. ! 


Affidavit, 


ba. 


* 
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INDEX: 


Allidavit. Vol. I. Page 99. 


The Taking and Filing Afidavits. Vol. i. too 
Where an Affidavit is neceſſary. 1. 101 
Where it may be ſaid to be ſhort and defefive, | 1. 103 


Agreements. Vol. I. Page 10g. 
Who are capable contracting and binding themſebves or others by their 


Agreements. | | 1. 104 
Of Agreements which are good in Law, and will be decreed in Specie in 
Equity : i. 107, vii. 387 
1. Of unreaſonable Agreements, and ſuch as may be ſaid to 

be obtained by Fraud or Circumvention. i. 107 

2. Of Voluntary Agreements. $ 111 


3. Of the Manner in which they are to be performed. i. 114 
Of Parel Agreements, or ſuch as may be ſaid ta be within the Statute of 
Frauds and Perjuries. i. 115. vü. 388. 


Aliens. 


Who are Aliens, and this either by the Common Law or by Statute. i. 125 
/ Naturalization and Denization, the Difference and Effet of 
them. 1. 12 
Of the Diſadvantage that Aliens lie under by our Law ; and therein, 7 

their Incapacity to purchaſe or inherit, and of the King's Title to ſuch 
Purcha ſet. 4 138 
Hv far the Laws of this Country attach upon Aliens. i. 136 
What Adbions Aliens may maintain; and therein, of the Difference between 
an Alien Friend, and one whoſe King is at Enmity with ours. 1, 137 
Of pleading Alienage. | i. 139. vii. 389 


Vol. I. Page 125. 


Ambaſſadors, Vol. I. Page 141. 


Amendment and Jeofail, Vol. I. Page 144. 


Of Amendments at Common Law. 


i. 145. vii. 389 


The ſeveral Statutes of Amendment and Jeofail. 1, 146 
Whether the Statutes of Amendment extend to the King, or to any criminal 
Preceedings. 1. 152 


In what Caſes the Proceedings in Civil Cauſes are amendable, and the 
Manner theresf, as by amending one Part of the Record by another. i. 154 


1. Of the original Writ and Proceis. 1. 154 

2. Of the Imparlance Roll. i, 156 

3. Of the Plea Roll. 1. 157 

4. Of the Jury, Proceſs and N Prius Roll, 1. 157 
„5. Of the Verdict. 1. 159 
Wat Defets may be amended or aided after Verdict. i. 160 


11 I, Of 
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1. Of the Want of ſufficient Certainty in the Plaintiff's De. 
claration, in not ſetting forth his Cauſe. Vol, i. 160. vii. 309 


2. Of Repugnancy and Surpluſa = | i. 161 
3. Of Inſufficiency i in the Defendant's Bar. i. 162 
4. Of Immaterial and Informal Iſſues. 1. the 
Of amending the Judgment. i. 16 


At what Time the Amendment muſt be made ; and therein, of Rec ». 
moved out of inferior Courts, and paying of Cofts. 16 
Where Records defaced by Dejign or Accident will be ſet riche and 
amended. i. 169 
Of Amendments in Equity. i. 170, vii. 390 
In what Caſes and at what Time Amendments may be made where th 


Crown is concerned. vil. 390 
Amercement. Vid. Tit. Fine and Amercement. it, 169 


Antient Demeſne, Vol. I. Page 172. 


Of the Nature of the Tenure, and how groved. i. in 
Of the Privileges annexed to Antient Demęſne. 1. 173 
How it may become Frank-Fee. i. 174 
Where Antient Demeſne may be pleaded, and the Form thereof. i. 17; 


Annuity and Rent-Charge, Vol. I. Page 177. 
Hew an Annuity and Rent-Charge differ from other Rents. 1. 17 


What ſhall be a good Grant or Creation thereof. 1. 179 

Of the Remedies for the Recovery of an Annuity. i. 181 

Of the Proviſions made by the Legiſlature reſpecting i Anmitin, 

i. 186. vil. 391 

Apportionment and Extinguiſhment of an Annuity or n 
Vid. Tit. Rents, vi. 


Appeal. Vol. I. Page 189. 


Of the different Kinds of Appeals. i, 1 
1. Of an Appeal of Death. i. ip 

2. Appeals of Larceny, i, 1g 

3. Of an Appeal of Rape. i. 1 
IJ. Of an Appeal of Maybem. - i. 1g 
Tn what Courts an Appeal may be brought. i. 19! 
Who may bring an Appeal. f i. 1 
Within what Time an Appeal muſt be brought. i. 19 
In what County an Appeal muſt be tried. i. 1% 

- How the Appellant is to appeal and proſecute. i. 1% 


T he Form of the Writ, and for what Faults it may be abated, 1 
The Form of the Declaration. L 1 
What may be pleaded in Bar to an Appeal. i 
Hiww the Appellant is to be puniſhed for @ falſe Appeal. l. 


Of th, 


What 


INDE Xx, 


Approver, Vol. I. Page 198. 
arbitrament and Award, 


Ne Matter in Controverſy. Vol. i. 202 
The dubmiſton; and therein, of the different Kinds, and the Revocation 


Vol. I. Page 201. 


thereof. i. 204 vii. 393 
The Parties to the Submiſſion, and who are bound by it. i. 207 
The Arbitrators or Umpire. i. 209 


The Award itſelf, or final Determination of the Arbitrators or Un- 


ire. i. 212 vii. 393 
1. That it be made according to the Submiſſion, . 213 
2. It ought to be certain. i. 218 
3. That it ought to be equal and mutually ſatisfactory. i. 221 
4- It muſt be of a Thing lawful and poſſible. 1. 224 


5, It muſt be final. 1. 225 
The Conſtruction and Edt of the Award; and therein, of the Perform- 
ance thereof. | 1. 227 
Of the Pleadings in Awards, i. 230. vi. 394 
In what Caſes the Performance of an Award may be compelled by At- 
tachment, and the Courſe of Proceeding to be taken in order to obtain 
it, i. 236. vii. 394 
Of compelling Performance of an Award by Bill in Equity. i. 238 
In what Caſes, when, and in what Manner, Awards may be relieved 
againſt. i. 239. vn. 394 
Aſſets. Vid. Tit. Executors and Adminiſtrators. 1 
Arreſts. Vid. Bail. 


Aſſault and Battery, Vol. I. Page 242. 


What ſhall be ſaid io be an Aſſault. 1. 242 
What ſhall be ſaid to be a Battery, . 243 
In what Manner they are to be charged. 1. 244 
Ii , Caſes they may be juſtified ; and therein, of the Manner of ſetting 
forth ſuch Juſtification. 1. 244 
In *ybat Manner they are to be puniſhed, i. 248 


Alllignment. Vol. I. Page 248. 
Wiat Things are aſſignable. 1. 248 


Alliſe, 


Of the Nature of an Aſſiſe, and the Form of the Proceedings on it. 


Vol. I. Page 250. 


i. 261 
i what Caſe an Aſſi/e lies. i. 253 
What Seifin is ſufficient to maintain an Aſſiſe. 1. 253 
Hau the Demandant muſt ſet forth bis Title. 1. 254 


Allumpſit. Vol. I. Page 255. 


In what Caſes an Aſſumpfit is the proper Action. i. 256. vii. 395 


What Wards create ſufficient Certainty in a Promiſe. 1. 264 
What 
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' How the Perſon againſt whom it is granted is to be proceeded againſt, and 


R 


1 £ 


IN DE X. 
Nhat is a ſufficient Conſideration to create an Aſſumpſit. i. 266, vii. 39 
Where the Confidrration ſhall be ſaid to be executed or continuing. i, — 
Where the Promiſe ſhall be void, the Confideration being againſt Low, 
; . 278. wii d 
Where the Conſideration and Promiſe ſhall be ſaid to be ſuſſicientiy ſt Fu 
" and averred. | i. 25 
What may be pleaded as a good Diſcharge and Performance of the Pn. 
miſe, i. 3831. wh 366 


Wher 


Attachment, Vol. I. Page 282. 


In what Caſes an Attachment is to be granted. i. 283, vii. 10) 
bow to be diſcharged. | 10 


Attorney, Vol. I. Page 287. Of 90 


Of admitting Perſons to act as Attornies, and the Qualifications necſtr Of th 

for ſuch Perſons. i. 0 With: 
Who may af pear by Attorney, and in wwhat Caſes. i. 29 

Of retaining an ttorney, what ſhall be an Appearance ; and therein, f * 
the Warrant of Attorney. L 

Of the Power of an Attorney, when appointed, and the Regularity of bn Ir ul 

Proceedings. | i. 207 Wher, 

Of the Determination ef his Power; and therein, of diſmiſſing or chap Wher 

ing him. i. £09 ere 

Of bis Fees and Diſburſements, and the Remedy for the Recovery o Where 

them. X i. 300. vii. 49 Mere 

Of the Privileges which an Attorney has. i. 305. vii. 300 What 

Of Offences and Miſbchaviour, for cob, be 7s puniſpable ; and therein, if The O 

the Form of the Proceedings againſt bim. i. 306, vii. 39 The O 

The C 

; gra 

Audita Querela. Vol. I. Page 307. Is 

IWho may be relieved by Audita Querela, and againſt whom, i. 0 80 
In au hat Caſes an Audita Querela will le. i. 39 

Ther; 

authority. Vol. I. Page 314. 200 

here an Authority ſhall be ſaid to le given; and therein, of the Cu- bailif 
ftruon of the Words that created it. i. 314 
Who are capable of executing an Authority. i. 35 
Where an Authority is well purſued and executed. i. 35 

Where an Authority cannct be transferred. i. 320 Of In 
I hen it ſhall be ſaid to be determined and revoked. i. 420 

07 ple. 

8 a | Of B 

Bail in Civil Cauſes, Vol. I. Page 321. 45 

N bat Perſons are author. xed to take Bail. i. zu 1 8 


In what Caſes Special or Common Bail are required, i. 324. vii. 4 
1. Whit tne Debt muſt amount to, for which there muſt bt 


Special Bail. i. 33 
2. Where the Demand is uncertain, and ſounds only in Damage. 
1 420 


3. Whethe 
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I, 271 
Law, 
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1, 288 
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IND 


| Whether u Defendant can be holden to Bail twice for the ſame 


Cauſe of Action. Vol. i. 329 
. Whether Bail be required in Adions on Penal Statutes. i. 330 
5. Of Perſons who are not required to put in Special Bail. i, 330 
6. Where Special Bail is required on removing a Cauſe out of an 


inferior Juriſdiction before Judgment. i. 332 
7. Of putting in Bail on bringing a Writ of Error. i. 333 
$. Common Bail, in what Caſes neceſſary. i. 335 


gere Bail ſhall be ſaid to be put in regularly. i. 336. vii. 401 
1, Of the Manner of putting in, excepting to, and jultifying Bail. 


i. 336 

2. To what Time it ſhall have Relation. | i. 
3. Where a different Action 1s proſecuted from that in which Bail 
was given. 1. 340 
4. What Defe@ or Irregularity may be amended. 1. 341 


Of the Proceedings againſt the Bail, and what they may plead in their 

Diſcharge. I. 341. vii. 401 
Of the Proceedings on the Bail-bond. i. 346. vii. 402 
Within wwhat Time the Bail muſt render the Principal. vii. 402 


Bail in Criminal Cauſes, Vol. I. Page 348. 


In what Caſes it is grantable by a Sheriff. i. 348 
Where by a Juſtice of the Peace. 1. 350 
Where by Juſtices of Gaol- Delivery. E 
Where by the Court of King's Bench. i. 353 
Where by the ether Courts of Weſtminſter, i. 356 
Where by the Houſe of Lords. 3. 357 
What ſhall be ſaid to be ſufficient Bail. 3. 357 
The Offence of taking inſufficient Bail. 1. 358 
The Offence of granting it, where it ought to be denied. 1. 358 


The Offence of denying, delaying or obfirudting it, where it ought to be 


granted, * 
In what Form it is to be taken. i. 560 
What fall forfeit the Recognizance. 1, 360 


Bailiff, Vol. I. Page 361. 


Weriff's Bailiffs, 1. 362 
Bailiffe of Liberties and Franchiſes, 1. 365 
Bailiffs ro Lords of Manors. 1, 366 


Bailment, Vol. I. Page 367. 
Of Anple Bailment, by which the Bailee has only the naked Poſſeſſion. 


1, 368 

Of pledging Goods as a Security for Money. i. _ 
/ Bailment, which veſts a ſpecial Property ; and therein, lending en 
Special Contracts. E 37% 
Where the T bing bailed is deſtroyed or detcriorated, to whom is the Loſs, 
end to whom is the Remedy. i. 374 


Bankrupt, 
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Bankrupt, Vol. I. Page 38 1. 
What Kind of Trade, Occupation, or Profeſſion a Man muſt be of, » 


«what Nation, before be can be adjudged a Bankrupt, what 447 U 0 
muſt do, permit, or Jjuſfer, which will make bim one. Vol. i. 3 Wher 
/ the Commiſſion of Bankrupt ; and therein, of the Creditors who ng M, 
obtain it, and what they are to do previous thereto. i. 398. vii. 40 
Of the Commiſſioners, their Duty ; and therein, of the Power they ny Wher 
exerciſe over the Bankrupts or ethers, in diſcovering the Bankry!' Hu 
Eftate. | i. 403. vii. 4% 
Of the Aſſignees; and therein, of the Manner and Time of chooſing then, Of þ 
and Nature of their Truſt. | i. 409. vi. 40 ſuc 
Of the Creditors, who are ſuch; and therein, of proving their Dehn, What 
| | i. 413. Vii. * 
Of the Bankrupt's Eftate and Efede, to which the Comm ſtoner 77 fuc 
fignees are entitled, when it Hall be ſaid to be veſted in them; an Wher 
therein, of fraudulent Diſpefitions by the Bankrupt, and of Aion th ber 
Aſſignees may bring for the Recovery thereof. i. 428, vii. 4 der 
Of /etting eff, ſubmiting to Arbitration, and compounding Debt: du » — 
the Bankrupt. a i. 443+ vii. 40 
4 the Diſtribution to be made of the Bankrupt”'s Eflate, i. 4 
ow the Bankrupt is to demean himſeif; and therein, of the Crime in ut 
appearing, and diſcovering his Eftate, and the Privilege be is to njy 
during his Attendance. I Wu 
Of the Overęlus of the Bankrift's Eſtate, and the Allowance to be matt 
him; and therein, of vis Diſcharge'and Certificate. i. 451. vii, 4 Wis, 
Of Partners. | i. i in 
Bargain and Sale, Vol. I. Page 463. 
Who may bargain and ſell, and to whom. _ 1. 46 
What may be bargained and fold, and how Bargain and Sale ſpall l W. bo 
taken. i. 4 Wher 
In what Manner a Bargain and Sale may le made; and therein, of ih the 
Words to be made uſe of. i. 10 Of B 
= the Conſideration. i. 4 Heu 
Js the Enrolment. X ; i. $0 US 
1. The Relation between the Enrolment and the Deed. i. 4 Mara 
2. What Eſtates are to be enrolled ; and therein, of the Excty- 
tion as to Lands in Cities, Boroughs, Cc. i. 5: Big 
3. The Time of Enrolment, i. 4! 


The Manner of pleading Bargains and Sales, | 1. 5 


Baron and Feme. Vol. I. Page 474. 
Who are eſteemed Huſb and and Wife ; and therein, of the Legality of ta 


Marriage, and Marriage-Contracis. i. 475+ iv. 5% = 
Of the Power given the Huſband by Law over the Perſon of his Wiſt Bo 
and therein, of ber Remedy for any Injury done her by bim. i 4 
Of his Intereft in ber Eflate and Property, 1. 4) 
And therein, ? 
1. Of the real Eſtate in her Right. i, 4 \ 


2. Of her 5 Real or Leaſchold Intere ſts. i. 10 
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3. Of her Perſonal Eſtate in Poſſeſſion and — in Action. 
ol. i. 
Of the Huſband"s Right to Things accruing to the Wife during 2 


1. 481 
Of the Niet As and Agreements before Marriage, in what Caſes re- 
22 4 made void by the Marriage. i. a8; 


Where the Huſband ſhall be liable to the Wife's Debts contraced befors 
Marriage; and therein, of a Wife that is Executrix or Adminiſtratrix, 
1. 48 

Where ſbe alone ſhall be puniſhed for a Criminal Offence, and where 1h, 
Huſband ſhall be anſwerable for what ſbe does in à Civil Agion. 
i. 486 

Of ber Contracts for Neceſaries, and how far the Huſband is bound by 
ſuch Contract. i. 488. vii, 410 
What Ads done by the Huſband or Wife alone, or jointly with the Wife, 
quill bind the Wife; and therein, of her Agreement or Diſagreement to 


fuch Ads after the Death of her Huſband. i. 495 
Where the Huſband and Wife muſt join in bringing Ations, i. 499 
Where they muſt be jointly ſued. i. 503. vii. 410 


Where a Wife ſhall be conſidered as a Feme Sole, and a, of her ſopa- 
rate Eflate. | i. 504. vii. 410 
What Right accrues to the Repreſentatives of either of them on 
the Diſſolution of the Marriage. Vid. Executors and Admi- 


niſtrators. 
Barratry. Vol. 1. Page 508. 
Who ſpall be ſaid to be a Barrator. i. 508 
Of the Form of the Proceedings againſt ſuch an Offender. 1. 509 
How puniſhed, | i. 50g 
Baſtardy. Vol. I. Page 510, 
No are Baſtards. | 1. 11 
Where Baſardy is to be tried, and the Rules concerning ſuch Trial; and 
therein, of general and ſpecial Baſtardy. i. , 516 
Of Baſtard Eigne and Mulier Puiſne. i. 518 


Heu Baſtards are to be provided fur; and therein, of the Duty and Power 
of Juſtices of the Peace. i. 520. vii. 414 
Murdering Baſtards. w $25 


Bigamp. Vol. I. Page 525. Vol. VII. Page 413. 


Bills of Sale, Vol. I. P. 525. Vol. VII. P. 413. 


Bills of Exceptions, Vol. I. Page 527. 
Bills of Exchange, Vid. Tit. Merchant and Merchandize, 4 


Bonds, Yid. Tir, Obligations. a 5 
Botough-Englith, Vol. I. Page 531. 
Bridges, Vol. I. P. 533. Vol. VII. P. 413. 
Burglary. 
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Burglary. Vol. I. Page 5 39. 


What Preaking is ſufficient to ö this Offence, Vol. i. Of ; 
What Entry, J = 
Whether both be neceſſary. j. 1 Hf 
What ſhall be accounted Night-time for that Purpoſe, * = 
In what Place this Offence may be committed. : * 


Of the Intention to commit fome Felony. "Th 
How this Offence i is puniſhed, and the Offender excluded bis Clergy, i 2 


07. 
3 N 
By-Laws, Vol. I. P. 544. Vol. VII. P. 413. J“ 
Such By-Laws as relate to the appointing and elidting of Members of a Of! 
Corporation, i. 545 05 
- Such as are made in Reſtraint of Trade. i. 307 7 
Such as are made to prevent Nuiſances. : 54 ray 
Such as affect Strangers. Of t 
Such as in the Frame and Make of them are woid, by ordaining a Mee _ 
of enforcing Obedience to them contrary to Law. i. 55 
Carriers, Vol. I. P. 552. Vol. VII. P. 414 6 
at 
What Perſons come under the Denomination of Carriers. 1. 553 By ww 
Tn what Caſes a Carrier is chargeable for a Failure in his Duty. i. 35 To ww 
Of his Intereſt in the Things delivered to his Charge. | i. 55 What 
Of the Regulations Carriers are under by As of Parliament with res What 
to their "Carriages, and the Prices * are to take, 1. 557 At ww 
To co! 
Certiorari. vol. I. P. 558. nw 
Out of what Court it iſſues ; and therein, of the diſcretionary Power i 
the Court of King's Bench in granting, denying, and filing it. i. x9 
vii. 414 
To what Court it lies. i. 561 Of the 
Where it is neceſſary, or the Record may be removed without it. i. 563 b 
What the Party who applies for it muſt do before it is granted. i. 563 30 
Where ly gas of Parliament the Court of King's Bench is reſtrained fron 3 
granting it. | i. 568. Vii. 414 4 
To whom it ought to be directed. i. 570 Of the 
How far it is 4 Super ſedeas o the Court beloav. i. 50 Of the 
In what Manner it is to be returned. i. 7 Law 
Where the Record ſhall be ſaid to be removed, 1 I. 
Of the Proceedings of the ſuperior or inferior Court after the iſſuing cut 7 2. 
the Certiorari. 1. 574 
Where the Defendant who has applied for it ſpall be liable to Coſts. vii. 41 ” 2 
8 07 Ap, 
Champerty, Vol. I. Page 571. 
Charitable Uſes and Mortmain. Vol. I. P. 516M, 
a _ - wh, 
Of the ſeveral Statutes prohibiting to purchaſe in Mortmain, 1. 7 E; wh 
Of Things exemft from or ent of the Statute of Mortmain. i, 57 OF the 
What is a good Charitable Uſe within the Statute 43 Eliz. 1. 955 anneg 
What is a Superſtiticus Uſe, to which the King is entitled, i. $91 V 
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I Charitable Diſpofitions have been conſtrued, and how far favoured 
in Equity. Vol. i. 582. vii. 415 
Of the C ommiſſioners of Charitable Les, purſuant to the Statute 43 Eliz. 


I, 
gf the dere, 9 Geo. 2. e. 36. for regulating Gifts in Mertmain by 
Will, &c. Eg 


Churchwardens, Vol. I. Page 597. 


Of the Manner and Right of chooſing Churchwardens. 1. 598 
Of their Intereft in and Poauer over the Things belonging to the Church. 
. 1. 601 

Of their Pewer and Duty in making Rates in Matters relating to the 
Church, 1, 602 
Of their Poxwer and Duty in making Pre/entments, and hindering Irre- 
verence in the Church. | N 1. 603 


Of their Accounts ; and therein, of Afions brought by or againſt them, 
and the Remedies they have when their Time is expired. i. 604 


vii. 415 


Commitments, Vol. I. Page 606. 
What Kind of Offenders are to be committed. 1, 606 
By whom. i, 606 
To what Priſon. 1, 608 
What is to be done previous to their Commitment. i. 610 


What ought to be the Form of the Commitment. i. 610. vii. 416 


at whoſe Charges they are to be ſent to Priſon, |, 1. 614 

To what Court the Commitment is to be certified. i. 615 

by what Means the Party may be diſcharged from ſuch Commitment. 
| 1. 615 
Common, Vol. I. Page 616. 


Of the ſeveral Kinds of Common, 7 
1. Of Common Appendant. I 
2. Of Common Appurtenant. i. 618 
3. Of Common in Groſs. i 
4. Of Common pur Cauſe de Vicinage, 1, 
Of the Intereft of him who is Owner of the Soil. i, 62r 
Of the Commoner's Intereſt in the Seil; and therein, of the Remedies the 
Law gives him i. 622. vii, 416 


i. Againſt the Lord or Owner of the Soil. i. 623 

2. Againſt the other Commoners; and therein, of Admeaſure- 

ment. 1, 623 

3. Againſt Strangers, 1. 624 

Of Approvement and Incloſure. i. 625, vii. 416 

UF Apportionment and Extingusſhment. 1. 628 
Conditions, Vol. I. Page 629. 

50 what Words created in a Deed. i. 630 

H what Words created in a Will. _ 00 

Of the Manner of creating the Condition, and at what Time it muſt be 

annexed, i. 633 

Vor. VII. Tt Wiere 


Of the Nature and Incidents of the Eftate after Partition made. i. 7% 
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Where the Nature of the Thing will admit of no Condition, but muſt l 

abſolute. ' „ Vol. i. 650 
To whom the Condition may be reſerved. | i. 635 
To whom it ſba be ſaid to extend to be bound by it. i. op 


What ſhall be Jaid a Condition, and not a Covenant. j. 
What ſhall be ſaid a Condition, and not a Limitation, and how th 
differ. i. bi 

; 

97 Conditions precedent and ſubſequent. ; 


1 
97 void Conditions being againſt Law. | 1. 60 
97 repugnant Conditions. i. by 
1, 
I 


F impoſſible Conditions. 649 
Of the Effet of a void. illegal, or impeſſible Condition, . 650 
Of the Breach of the Condition. i. 651 


1. What ſhall be a Breach thereof, i, bz 
2, What the Party muſt do to entitle bim to the Advant 
thereof; and therein, of Notice, Requeſt, Tender, and Re. 
fuſal, i. 650 
3. What ſhall be a Diſpenſation therewith, i, 5 
4. How far he who enters for a Condition broken is reinſtate 


in his former Eſtate, i. 058 
ba . the Condition. i 0 
. What Perſons may perform it. i, 6 
4 To whom the Concition is to be performed, i. 661 
3. At what Time it may be performed, i. 66; 
4. At what Place it may be performed. i. 0% 
. What ſhall be ſaid a ſufficient Performance. i. 671 
What all excuſe the Non performance, 
1. Of the Act of God, 1, by 
2. Of the Act of the Law. i. 67 
3. Of the Act of the Parties,. 1. 678 
4. Of the Ac of a Stranger. i, 681 


Conſtable, Vol. I. P. 683. Vol. VII. P. 417. 


How choſen and appointed. i. 6 

Who are obliged to ſerve. j. bh 

Of their Power and Duty in acting without any Warrant from a 1555 
of the Peace. 

Of their Power and Duty in executing ſuch Warrants. "4 


' Coparceners. Vol. I. Page 690. 


The Reaſon and Nature of Juch Inheritance. 1, 690 
The Nature of ſuch Eſlate in repeat of Actions, or againſt Parceners. ; 
i. 691 
Of Partition, when Things are dividable or entire, and the Mam 
- thereof. f 693 
Of Partition by Writ de Partitione facienda. 699 
Of Hotchpot, and the Nature and Incidents of that Kind of Puta 
1. 701 
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Copphold. Vol. I. Page 764. 


/ the Nature of the Tenure, and what ſhall be deemed Copybuld. 
Vol. 1. 
In what reſpe&? Copyhoids partake of the Nature of Freehold Lands. 
| i. 708, vü. 417 
What Ads of Parliament ball be ſaid to extend to Copyholds, : 
1. Of the Statute de donis, the entailing of Copyholds by Cuſtom, 
and the Manner of docking ſuch Eatails. i. 
2. Of ſuch other Statutes as may be ſaid to relate to them. 
FEE | © % 200. vid 447 
Of ſuch general Cufloms as may be ſaid to relate to all Copybeld Eftater. 
| i. 713. vii. 418 
Of tarticular Cuſtoms that are good and peculiar only to ſome Copybolds. 
i. 714. vii. 418 


/ granting Copyhold Lands. RR | . 787 
1. Wnat Perſons may make good Grants, „ 

2. What Acts ſhall deſtroy the Power they had of making ſuch 
Grants, s. -- 230 


3. What Things may be granted to be bolden in Copyhold. 


. 1 I 72 
4. Of the Operation of the Grant, and the Eſtate and N. 
chat paſs thereby. E 70 

Of Surrenders, Preſentments, and Admittances. | 

1. Of the Neceſſity of a Surrender, aud where the Copyholder 
ſhall be ſaid to be in before Admittance. i. 722. vii. 478 

2. Where the Want of a Su:render will be ſupplied in Equity. 
J. 72 
3. What Perſons may ſurrender. j. 726. vii. 419 
4. What Perſons may accept ſuch Surrenders, and make Admit- 


tances. i. 727. vii. 419 
5. What Words or Acts amount to a Surrender, 3 77 
6. What Acts amount to an Ad mittance. 0 
7. Of the Conſtruftion fo be made when the Surtender, Preſent- 

ment, and Admittance differ. 1. 72y 


8. Of the Time of making the Surrender, Preſentment, and Ad- 
mittance; and where they ſhall be effectual, though any of the 
Parties die before they are completed. i. 730 

Ye Operation of the Surrender in paſing the Eſtate. | 
1. Of the Perſons to take, and what ſhill be a ſufficient Certainty 


in the Deſcription of them. 8 71 
2. What ſhall be ſaid to pass by the Surrender, 1. 742 
3. What Eſtate or Intereſt paſſes by the Surrender. i: 772 
4. Of the Power and Authotity of the Lord and Steward; and 

therein, of the Difference of their Acts. i. 733 


Of Fines fayable by Copyhold. 
i. Where a Fine thall be ſaid to be due; and by whom, and to 
whom payable, i. 734. vu. 419 


2. At what Time payable. : 1. 735 
3. Of che Certainty and Reaſonableneſs of the Fine. 3. 735 
| vn. 419 

4. Remedy for the Fine. "ls 736 
Tt 2 of 
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Of the Exting uiſbment of the Copy bold. 
1. Where the Whole Copthold ſhall be extinguiſhed or ſuſpended, 
Vol. i. 737. vil. 4rg 
2. Where Part only, or what is incident to it, ſhall be extin. 


: guiſhed, i. 738 
* Forfeiture. 
1. Of Forfeiture for Non- Attendance at Court, and not doing 
Service. i, 739 Hew 
2. Forfgiture for Non-Payment of Rent. i. 740 071 
. Forfeiture in the Copy holder's taking upon him to diſpoſe of 
"the Copy bold, and make Leaſes, i. 740. Vi. 220 
4. Of Forfeiture in committing Waſte ; and therein, of the Lords 
or Tenants Intereſt in the Trees. i. 741 
5. Of Forfeiture by Incloſure. i. 74 071 
6. Forfeiture for Treaſon and Felony. i. 73 
7. In what Caſes a Forfeiture of Part ſhall be a Forfeiture of the In 1 
Whole. 
8. Who ſhall be affected by a Forfeiture, or take Advani 
thereof. 744 
9: What Perſons ſhall be excuſed from a Forſeiture. k 76 
vii. 420 
10. Where the Forſeĩ: ure ſhall be ſaid to be diſpenſed with. i. 2 Whe 
Copy bold where and how to be ſued for and recovered. i. 79 A 
0 
Coroners. Vol. I. Page 748. 
Of the Qualifications and Manner of choofing and afpointing a Coroner, 
j. 760 
In what Places he hath Turiſdidtion. „ 

Of his Authority and Duty in taking Ingu tions. i. 77 Of 
Of traver ing and quaſhing ſuch Inqui/itions. i. 755 Of 
Of his Power as to Bills of Arpeal, Appeals of Approvers, and the 40. Of 

Juration of a Felon, i. 750 of 
Where the Aa of one Coroner foall be as Hedual as if done by thim al Co)? 

i. 757 

Of the Fees that he may lawfully take. 1. 

Of diſcharging him, and for what Miſdemeanors puniſhed. i. 758 
Cf 

Corporations. Vol. II. P. 1. Vol. VII. P. 420, 7 
Of the Nature and different Kinds of Corporations, ti, # We 
By whom and in what Manner created. . 14 uw 
Of the Names of Corporations. 07 

1. Of the Name in its Creation. 7 £4 „ 

2. How far the Name may be varied from in Grants by or tos 
Corporation. 1 

3. How far it may be varied from in Pleading and judicial Pro- 
ceedings. W 7 


What Things are inciden! to a Corporation. 
Accu Corporations differ from natural Perſons. 
1. Of Grants made by and to them. 
2, How they are to ſue and be ſued, 
3. What they may do without Deed. 
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4. What Things they may take in Succeſſion: 
5. Where they ſhall be liable in their nural Capacities. ii. 15 
6. Of the Qualifications requiſite for Members or Officers of Cor- 


porations. ii. L 
7. Of the Concurrence required in corporate Acts. ii. 10 
8. Of the Repularity of their Proceedings. I 18 
9. Of the Election and Amotion of their Members. li. 20 
Hao they are viſited. 11. 17 
Of the Diſſolution of Corporations, il, 30 


4 
Coſts, Vol. II. Page 32. 


Of the fi Introdufien of, and giving the Plaintiff Cofts de incremento* 
ii. 

In what Caſes the Plaintiff ſhall have no mere Cofts than Damages. 3 
1. Ot Actions of | refpais, where the Right of Freehold or In- 
heritance may come in queſtion, or where the Treſpaſs is wil- 

ful and malicious, 

2. Of Coſts in Actions of Slander, ii. 40 

2. Of Colts in Actions of Aſſault and Battery, ji. 41. vii. 421 
Where the Coſs ſhall be doubled or trebled. ii. 42. vii. 421 
OF awarding the Deſendant bis Cofts. li. 43. vii. 421 
I bat Perjons are entitled to or exempted from paying Coſts. ii. 46 


vii. 421 
1. Of Executors and Adminiſtrators. ii, 46 

2. Of Officers and Minifters of Juſtice. il, 48 

2. Of Colts for and ganſt Informers, and where the Proſecution 
may be ſaid to be carried on at the Suit of the King. ii. 49 

4. Of Paupers. i, 51 

Of Cofts in Replevin. 7 
Of Cofts in a Writ of Error. Th $3 
Of Ces in a feigned 1/jue. ii. 55 


Of Cojts in the ſeveral Steps and Proceedings of Cauſe. ii. 55. vi. 422 
C0 how aſſeſſed or taxed. 11. 58. Vn. 423 


Covenant, Vol. II. Page 60. 


Cf the Manner, and by what Wards an expreſs Covenant is created. 
1. 62. vii. 423 
O Covenants created by Implication of Law. ii. 65. vii. 424 
tere an Action of Covenant is a proper Remedy. ii. 67 
I bere there are ſeveral Parties; and therein. of joint Covenants. ii. 68 
Or Covenants real and perſonal ; and therein, of the Perſons to chem they 

ſhall extend. 

1. Of Covenants which ſhall extend to the Heir or Executor, ſo as 
to be bound by them, though not expreſsly named. ii. 6g 
2. 2 Covenants which the Heir or Executor may take Advantage 
of. ii, 69 
3. Where an Aſſignee ſhall be bound by the Covenant of the 
Aſſignor. ii. 70. vii. 424 
4. Where the Aſſignor continues ſtill liable. . Ii. 72 
5. Where an Aſſignee ſhall take Advantage of a Covenant. 1, 73 
5. Of Covenants which bind by Force of the Statute 32 H 8. 
cap. 34. Ws.” FY 
Tt 3 How 
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' How Covenants are to be conſtrued. Vol. ii. 70 
Where the principal and all auxiliary Covenants Hall be ſaid 20 be voie 
and txtingu;ſhed. ii. 80. vii. 424 
What fhall be atemed a Breach, or conſirued a good Performance. ii. 81 Of t 
\ Where the Breach ſhall be ſaid to be well, aſſig ned. u. 8; 
Where the Performance ſpall be Jaid to be well Jet forth and pleaded. 
n. 8 
: What may be pleaded i in Bar to the Aalen. ij. 91. vi. 477 
. | | 5 How 
Courts and their Juriſditions in general, of 


Vol. Il. Page 93. 


The Nature and Original of cur Courts, and by what Authority conſtituted, 
11. 

Of the Judges and Perſons. exerciſing a Juriſdiction. It, , 
What determines their Juriſdiction and Authority. li, 99 
O their Divifien, and the Subordination of one Court to another. 


1. In general ot the ſeveral Kinds of Courts which exerciſe a ju. 071ʃ 
riſdiction. | It, 10 In w 
2. Of ſuch as are of Record, or not. ii, 101 07. 


3. How inferior Courts muſt claim their Juriſdictiop; and there. 
in, of pieaging to the JuriſdiQtion aud demanding Conuſance, 
ii. 102 
4. Where it muſt appear, that inferior Courts have a Juriſdifcn, 
ii. 1G 


What is incidental to all Courts in general. li, 16 0710 

| by 

Court of Parliament, Vol. II. Page 108. 5 

Of the Originai and Antiquity of Parliaments. ii. 109. »ii. 426 Of th 
Of the Perjons of whom it conſiſts. ii. 113. vii, 46 

Obe Manner of 1 their Summonz and afembling. ii. 118. vii. 477 Cot 

Of Election. R 

I. Of the Electors and their Qua ifications. 1. 120. vii, 4 

2. Of the Elected and their Qualifications. ji. 122. vil. 45 07 

3. Of de Duty of Returning Officers, and the Remedies sgant 5 

them ; and of the Mode of procecding upon Complaint of ut N 

due Elections. ii. 12; Of i 

67 the Method of paſſing Bills. ii. 129. vii. 42 '4 , 

ibe Continuance, adjournment, Proregation, and Diſſolution of Parlu- 24 
mnt 11. 131. vi. 435 

Of the Juriſdiction of the Houſe of Lord's. | ii. 14 C 


Of che | rivileges of Mcmvbers, Vid. Tit. Privilege, v. 610 


Court of Chancery, Vol. II. Page 133. C 


A. an Officina Brevium, out of <vbich all original Writs flow. ii. 114 
| the ordinary and limited Court, proceeding according to Law, an, 
# monly called the Petty Bag. "1-34 Of 
7 Of 7 ” extraordinary Court, proceeding according to Equity. 
. Of its 0:1ginal Jurifſaict or, and how ai ficlt it has been ee The /a 
8 by the Common Law Courts. ii. 137 | 
2. What Juriſdiction it exerciſes at this Day. ii. 130 a 
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Court ot King's Bench, Vol, II. Page 140. f 


Of the Juriſdiction of the Court of King's Bench. 


1. Of its Juriſdiction in Criminal Matters. Vol. ii. 141 


2. Of its Juri'diction in Civil Cauſes. 11. 142 

3. Of its Juriſdiction in reforming and keeping inferior Juriſdie- 
tions within their proper Bounds, li. 143 

Hau far its Preſence ſuſpends the Power of all other Courts, ii. 144 
V the Form of its Proceedings. u. 144 


Court of Common Pleas. Vol. II. Page 145. 


Court of Exchequer. Vol. II. Page 147. 
Vol. VII. Page 437. 


07 the Nature and Antiquity of this Court, ii. 147 
In what Cajes it has a Furiſaiction. i, 148 
Of the Manner of its Proceedings. ii. 150 


Court of the Conftable and Earl Marchal. 
Vol. II. Page 151. 


0f the Manner of holding this Court; and therein, whether it can be held 
by Comiſſion by the Ear Marſhal only, and whether it may be pre- 


bibited if it exceeds its Juriſdiction. 1 
In what Caſes it has a Jur Hliction. | ii. 153 
Of the Form and Manner of its Proceedings. | ii. 154 


Court of Oyer and Terminer and Gaol-Delivery, 
Vol. II. Page 154. 


UF the Manner of anthorifing Commiſſicners of Oyer and Terminer and 
Gaol- Delivery ; and therein, of the Determination of their Power, 


il. 155 
Of their Juriſaiction when appointed. 1 56 
Of the Form of their Proceedings and holding their Courts. ii. 157 


Court of the Juſtices of Allize and Niſi Prius. 
Vol. II. 158. 


Court of Sefſtons of Juſtices of the Peace. 
Vol. II. Page 159. oo 


Ok the Eccleſiaſtical Courts. Vol. II. Page 161. 
The ſeveral Ecclefiaſtical Courts, which exerciſe a Fariſdiftion. 5 


1. Of the Court of Convocation. 11. 162 
2. Of che Court of Arches. | il, 163 
Tt 4 3- Of 
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3. Of the Prerogative Court. 6 Vol. ii, 16, 

4. Of the Court of Audience. ; rn 

5. Of the Court of Faculties. ii. 164 

6. Of the Court of Peculiars. ii. 164 

7. Of the Conſiſtory Courts. 8 ii. 16; 

8. Of the Court of the Archdeacon. ll. 16; 

9. Of the Court of Delegates. | ii. 16; 

10. Of the Court of Commiſfioners of Review. 3 = 
Of appealing from an inferior to a ſuperior Court. 166 

Of citing one out of his own Diocęſe; and therein, of tbe — ef 

their Ji dien. ii. 167 


In what Caſes the Ecclęſiaſtical Courts are-allowed to have a Furi/difin, 
ii. 170 

How they are to proceed as to thoſe Matters *n which they have a Ji 
diction, otherwiſe will be controlled by the Temporal Courts. ii. 174 


Of the Tourt of Admiralty, Vol. II, Page 175. 


Do what Places the Furi/aifion of the Admiralty is confined. ii. 176 
To what Things its Juriſaiction extends; and therein, of ſueb Matter at 

ariſe partly on Sza and partly an Land. 3 
To what Contracts its Juriſdiction extends; and therein, of Contratt 

made on Sea. M. 18 
To what Crimes and Offences its Juri ſdiction extends. ii. 18: 
By what Law it proceeds, and the Form of ſuch Proceedings, ii. 184 


Df the Marchalſea and Palace:Court, Vol. ll, 


Page 187. 
Court Palatinate, Vol. II. Page 188. 
1. Of the County Palatine of C/e/er. i. 189 
2. Of the County Palatine of Durham. _ 1. 190 
3. Of the County Palatine of Lancaſler, and the Duchy Coun. 


li. 191 


Df the Ropal Franchiſe of Ely. Vol. II. P. 192. 
Courts of the Foreſt, Vol. II. Page 192. 


1. Of the Juſtice Seat. ii. 0 

2. The Swain mote Court. il, 195 

3+ The Court of Attachments. ü. 190 
Df the Sheriff's Torn, Vol. II. Page 196. 

The Manner of holding this Court. ii. 197 

What Perſons obe Suit to it Ul, 195 

In what Cajes it hos a Juriſdiction. It. 105 

Of the Form of its Proceedings, tl, 20 


Df the Court-Leet, Vol. II. Page 202. 


Co 


75. 

. 176 
ters a 
175 
ontrad. 
As | 
+ 
184 


A. II, 


INDE X. 


of the County Court. Vol. II. P. 203. Vol. VIL 


Page 438. 
Of the Hundred Court, Vol. II. P. 204. 


Of the Court⸗Baron. Vol. II. P. 205. Vol. VII. 
Page 438. 


Courts of the Cinque Ports. Vol. II. Page 207. 
Courts of the Stanneries, Vol. II. Page 20g. 


Of the Court of Commiſſſoners of Sewers, 
Vol. II. Page 211, 


Court of Piepowders. 


Ok the Courts in London. Vol. II. Page 215. 
1. Of the Court of Huſtings. Vol. ii. 216 


Vol. II. Page 214. 


2. Of the Sheriffs Courts. ii. 216 
3. The Court of Equity before the Lord Mayor, commonly called 
the Court of Conſcience. il, 217 


Court of Requeſts, Vol. VII. Page 439. 
Curteſp of England. Vol. II. Page 218, Vol. VII. 


Page 440. 
What Perſons may be Tenants by the Curte/y, what not. ii, 219 
Of what Sort of Inheritances this Eſlate is allowable, of what not. ii. 220 


: vii. 440 
What Eftate the Wife muſt have ta let in the Huſband to be Tenant by the 


Curteſp. ii. 222. vii. 441 
1. The deſcendible Quality of ſuch Eſtate. ii. 223 

2. The Seiſin of the Wife thereof. ii. 223 

3. When the Eſtate and Seiſin is to begin, and how long it mult 
continue. ä ii. 226 

07 — Huſband's Title being initiate by having 1ſue, and to what Pur- 

poſes. 

1. What Sort of Iſſue this muſt be. „ 

2. When it muſt be born. . 228 
3. What it muſt do to entitle the Huſband to be Tenant by the 
Curteſy. ii. 228 

The Nature and Quality of fuch Tenancy by the Curteſy. 
1. With reſpect to the Eſtate itfelf. tl. 229 


2. With reſpect to the Privity between him and the Heir. ii. 229 
Py what Means this Title may be prevented and deſtroyed. il, 230 


Cuſtoms, 


8 8 630 
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Ciftonis, Vol. II. Page 237. Vol. VII. Page 441, 


Of the Commencement and Length of Time neceſſary to * a Caftem, 
) WO» 1, 212 

What Perſons are affefted with or bound by a Cuftom. | ii. — 
Of uch Customs as are againſt the Rules of the Common Laau, and yet mi 
being unreaſcnable in, themſeives are good, and from the Conweniency o 
them bind in particular Places. | i. 234 
Where from the Benefits accruing from them they ſhall bind, ii. 238 
Where from the Ceriginty or Incertainty of them, they ſhall be deemed gu 


"or void ? i 11. 241 
How to be conſtrued, and to what Things a Cuſtom ſball be ſaid to extend, 

| li. 242 
Cu/tom how deftroyed. ii. 243 
Of the Manner of alleging and pleading a Cuſtem. ü. 243 


Cuſtoms of London, Vol, II. Page 244. 


Of the Cuſtoms of London in general. ji. 24 

Of the Cuſ/ioms of London with re/pef to Or hans. ti. 248 
QF the Cuſioms of London in reſped to a Freeman's Eflate. 

1, What ſhall be eſteemed ſuch an Eitate, as will be ſubjeR to 

the Cuſtom, and what Diſpoſition a Freeman may make thereot. 


ü. 249 
2. Of the Children's Part; and therein, of Survivorſhip, A 
- vancement and bringing into Hotchpot. ti. 251 
3. Of the Wife's Part, and what. ſhall bar her thereof. ii. 255 
Of the Legatory or dead Man's Share. it. 255 
Of £ Cuſtom of London as it relates to Feme Coverts. ii. 257 
As it relates to Maſters and Apprentices. n. 257 
As it relates to Landlords and 1 enants. n. 246 
Of the Cuſtoms of Loncon, wwhich are in Furtherance of Juſtice, and fir 
the more ſpeedy Recovery of Debts. 11, 258 
Of the Cuſtoms of Foreign Attachment. 

| 1. Of the Nature of the Debt or Duty, which may be _— 
ii. 2; 
2. In whoſe Hands and at what Time the Attachment may bs 
made, ii. 261 

3. Of the Form of the Proceedings in a Foreign Attackment- 


ii. 261 


Damages. Vol. II. Page 263. 


In what Actions a Party ſhall recover Damages. ii. 26; 
What Perſons are entitled to, or ſhall recover Damages. ji, 204 
Againſt whom Damages ſhall be recovered. li, 265 
Of afjeffing the Damages. \ 


1. Of the Quantum of the Damages the Jury may give. ii. 26 

2. Whether they may give more than the Plaintiff has * 

1 ii. 207 

3. Mut be aſſeſſed purſuant to the Plaintiff's Right, or the Inzur) 

he has received; and therein, of aſſeſſing entire Damag® 
il. 2 


4 Where 


INDEX. 


Where to be aſſeſſed jointly or ſeverally, where there are ſeve : 
ral Defendants. Vol. ii. 272 


Where the Court may increaſe or mitigate the Damages. ii. 27 
Of the Manner of afſi/ing and recovering Damages. ti. 27 


Debt. Vol. II. Page 278. Vol. VII. Page 442, 


In what Caſes an Aion of Debt will lie. ii. 279 
At what Time it ſhall be Jaid to have accrued. ' 3. 38x 
Who may bring Debt; and therein, of the Privity of Contract and Eſtate, 
n. 282 
Againſt æubom it nay be brought. ii. 28 


Where Debt is the proper Add ion, and not, Covenant, Caſe, &c. ii. 28 
Of the Marner of bringing the Action, and where it muſt be brought in 


the De bet and Denne\., or Detinet only. ii. 287 
Of the Extinguiſhment of the Debt, and pleading in Bar thereof. ii. 290 
Deceit. Vid. Tit. Fraud. ii. 294 
Declaration and Demurrer. Vid. Tit. Pleadings. 1 


Deodand. Vol. II. Page 292. 


Deſcent, Vol. II. Page 294. 
Of Lintal Deſcent ; and therein, of the Exclufion of the aſcending Line. 


Il. 295 
Of Collateral Deſcent. i, 296 
0/ the Half Blood. and the Poſſeſſio Fratris. ii. 297 
Uf Deſcents according to Cuſ/tom. i. 300 


Where a Perſon ſhail be ſaid to tate by Purchaſe, and not by Deſcent. 
ii. 302. vii. 442 


C a Deſcent, its Operation to take away an Entry. nl. 304 
In what Caſes the Entry of the Diſſeiſes may be lawful notwithſtanding a 

Deſcent. | u. 307 
IWh:Je Entry is preſerved notwithſtanding a Deſcent. ji. 311 


How the Entry may be preſerved by continual Claim. 
1. Of (ne Nature of continual Claim, and the Effects of it. ii. 312 
2. What is neceſſary to a continual Claim to make it effectual. 


Il. 313 
3. The Time in which it is to be made, ii. 314 
Detinue. Vol. II. Page 316. 

Ey and again whem Detinue lies. ii. 316 

Fer what Things it may be brought, Il, 317 
Devaſtavit. Vid. Tit. Executors and Adminiſtrators. 
Deviſes, Vol. IV. Page 242. 

Whe may deviſe Lands, and to whom. iv. 244 

Of what E/tate or Intere/t in the Dewijor be may diſpoſe, i. 247 

What Jord paſs a Fee in a Well. © iv. 250 

What Words create an Eſlate Tail or for Life iv. 256 

Of Terms for 7 ears, and uncerigin Intereſts by Deviſe. iv. 281 
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INDEX 


Of Dewviſes for Payment of Debts. Vol. iv, Th 
Deuiſes by Implication, v. 2 
Of the Diſpeſition of Goods and Chattels by Will, by what Deſcription, ant 
to whom good. iv. 291. 32 


Of Executory Deviſes of Lands of Inheritance ; and therein, of Contingen 
Remainders and Croſs Remainders, as far as they relate to this Play, 

. iv. 202 

Of Eæicutory Deviſes of Leaſes for Years ; and therein, of the Linker 
of the Truft of a Term, as far as it relates to and agrees with a D.. 


wiſe thereef. iv. 30 
Of woid Deviſes. 7 
1. By deviſing what the Law already gives, or what the Policy of 

the Law will not admit. — FS 31 


* 


2. By Incertainty in the Deſcription of the Thing deviſed, iv. 32: 

. By Incertainty in the Deſcription of the Perſon to take. iv. 324 

4. By the Deviſce's dying in the Lifetime of the Deviſor. iv. 33 

What Circumſtances are neceſſary by the 32 H. 8. c. 1. and the 

34& 35 H. 8. c. 5. and 29 Car. 2, c. 3. and what ſhall be a Re. 
vocation, and a new Publicatip. Vid. Tit. Will. 


Diſclaimer. Vid. Tit. Pleadings. 


Diſcontinuance, Vol. II. Page 318. 


Of Diſcontinuances made by Eccleſiaſtical Perſons. 2 ii. 319 
ade by Tenants in Tail, ii. 320 

By Hufoands ſciſed in Right of their Wives. | ii. 32; 
Of Diſcontinuances by Women of Lands of the Gift of their Huſband or vii 
Anceſtor. a | ii. 324 
What Eflate or Intereſt may be diſcontinued. ii. 326 


By what Ad or Conveyance a Diſcontinuance may be made, and the Eft 
thereof. ia | | ii. zu 
Difleiſin, Vol. II. Page 329. 


What Ads amount to a Diſſeijin. ii. 329 
What Perſons are capable of committing ſuch Diſſciſins. ji. 339 


Diſtribution. Vid. Tit. Executors and Adminiſtrators. 


Dittreſs. Vol. II. Page 340. 
Who in reſpect of his Eflate er Intereſt may diſtrain for Rent. fi. 34 


What Things may be diſiraincd. | u. 345 
Of the Manner of diftraining as to Time and Place. ii. 30 
Of the Diftre/s when ſeized ; and of the Diftrainer's Intereſt therein, ans 
ewhat he is to do therewith. ü. 347 
Where a Diſtreſs ſhall be ſaid to be wrong ful and-exceſſive ; and ibertin, 
the Remedy which the Party injured bath, il, 357 
Of diftraining Things Damage Feaſant, I. 35] 
Of Diftreſſes for AmercOnents. ii. 354 
Divorces. Vid. Tit, Marriage. ir. 54 


Dower. 


ii. 347 
ertin, 
3 
ii. 353 
il. 354 


v. 59 


Dower. 
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Dower. Vol. II. Page 356. Vol. VII. Page 442. 


do may have Dauer. and who not; and therein, of the Age and other 
Diſability of the Huſband or Wife, Vol. ii, 358 
Of what Eftate a Woman may have Dower. 


1. Of Quarentine. 11. 360 

2, Of the different Kinds of Inherifances. il. 361 

3. Of the Nature and Quality of ſuch Eſtate, whether Sole, Joint, 
or in Common. ii. 36 


4. Of its Continuance; wherein, of Eſtates conditional, ſuſpended, 
determined, or extinguiſhed ; and therein, of Remitters to the 


Heir, and Recoveries by Title Paramount. _ ii. 366 
5. Of the Value of the Improvement of the Huſband's Eſtate, 
either in his Lifetime or after his Death. 11. 368 


Of the Things requiſite to the Conſummation of Dower, viz. Marriage, 
Seifin, and Death of the Huſoand. 

1, Of the Marriage, how long it muſt continue; and therein, of 

the ſeveral Sorts of peg, | ii. 36g 

2. Of the Seifin, either in Fact or in Law; and therein, of the 

Seiſin in Fact, as it is continuing, or not continuing, as inſtan- 


taneous. 1. $70 
3. Of the Death of the Huſband, ll. 372 

Of the Aſſignment of Dower. 
1. By what Ferſons. I. 373 


2. Of the Mauner; and therein, of aſſigning it by Metes and 
Bounds, Oc. | ii. 374 

3. By what Court. il. 376 
Where the Wife ſhall have her Election to be endowed of one Thing or an- 
other, and where of both ; and therein, of Endowment de novo, and the 
dos de dote. ii. 378 
What ſhall be a Bar of Dower, and <what not; and therein, of Ads done 
er ſuffered by the Huſband ſolely, or by the Huſband and Wife jointly, or 
ty the Wife ſolely, either during the Coverture or after; and therein, of 
Elopement of Detinue of Charters or Heir. ii. 380 
Where the Wife ſhall hold her Doxver ſubjed to the Charges of her Huſband, 
and where not; and therein, of the Privileges of Tenant in Dower, and 
the Nature of her Eftate, as to Alienations made, or Actions brought by 


or again her, g n. 387 
To whom the Tenant in Dower ſhall be attendant, and by what Ser- 

vices. il, 388 
Of the Preceedings and Damages in Dower, unde nihil habet. ii. 389 
Of the Admeaſurement of Dower. 11. 396 
Deer by the Cuſtom, ii. 397 
Dwwer ad Oſtium Eccleſiæ. il. 400 
Dewer ex Aſſenſu Patris. ii. 400 
Deer de la plus Beale, | tl, 401 


Dureſs, Vol. II. Page 402. 


For what Dureſi or Degree of Reftraint or Terror a Man ſhall avoid his 
Deed or Contract. 


ji. 402 

On aubem, and by whom the Dureſi muſt be committed, I, 404 
What Contract or Securities may be thus avoided, W. 405 
ve Manner of avoiding them, *. 405 


CjeTs 


. Of the Declaration in Ejeciment. 


S > & SS SRBogn 


Ejeſtment. Vol. II. Page 466. 
Of the Nature of the Action, and ancient Manner of proceeding in Eid. 


ment. | > Vol. li. 407 
Of the modern Manner of commencihg and proceeding in Ejedment. | 
1. Of ſerving the Declaration, Notice to the Tenant in Poſſeſſion, 


and entering into the common Rule. ü. 408, vii. 44x 

2, Of adding proper Parties. | li. 412. Vil 44; 
3. Of che Coſts. ii. 413 
In what Cafes the ancient Form is till to be adhered to. ii. 4s 


1. Of what Ihings an Kje&ment will lie. ii. 417 
2. What ſhall be a ſufficient Deſcription of the Things for which 


it will he. __ ii. 419 

3. Of the Demiſe and Right of Entry in the Leſſor of the Plain. 

tiff, and of the Ouſter. ; ii. 423. Vit. 444 

Of the Plea and General Iſſue in Ejedment. ii. 40 

Of the Verdi and Judgment in Ejectment. ii. 431 
Of the Writ of Execution. | | 2 

1. Of the Time when the Writ is to be ſucd, 11. 432 

2. How the Writ is to be executed, I. 434 

3. How the Plaintiff is to be quieted, and what Relief he hu 

when his Poſſeſſion is diſturbed. * ii. 4 

Of the Mejne Profits, and how to be recovered. . 

Of bringing a new or ſecond Ejedment. ii. 439. Vii. 444 

Where a Court of Equity will interpoſe by Injunction. vil. 44 

Eletion, Vol. IF. Page 441. 

In what Caſes an Election is given. ii. 441 

To what Perſon ; and therein, of hits who is to do the firſt Ad. ii. 443 

Where it ſhall be ſaid to continue or be determined. 1. 444 

What ſhall be a ſufficient Election. 11. 44 

Where a Party ſhall be put to his Election, or not. vil. 444 

Elegit. Vid. Tit. Execution. © "78 


Embracery. Yd. Tit. juries: 


Error. Vol. II. Page 448. Vol. VII. Page 451. 


Ia what Cafes a Writ of Error <will lie. 
1. In what Caſ:s a Writ of Error is the proper Remedy to be re 


lieved againſt an erroneous Judgment. li, 450 

2. Oa what Judgments a Writ of Error will lie. „ ü. 4 

3. In what Court the Judgment mult be given, on which a Wa 

by of Error will lie. ” Ii. 4 
Who may bring a Writ of Error, and agavn/t whom; and therein, of tht 
Per jons neceſſary to be made Parties thrreco. ii. 49 
Of the Time of bringing a Writ of Error. ii, 4% 


Of the Manner of bringing it. | i 
1. Of the Form of the Writ, and where the Record ſhall be (ail 


to be removed. | ii, 463 

2. What is neceſſary to be removed; and therein, of removing i* 
Record or a Tranſcript. : ji, 4% 

Of alleging a Diminutign, and granting a Certiorarĩ. ii. 5 
Of the Scare Facias. . 4/3 
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Of the Proceedings after the Record is removed ; and thertin, of the Abate- 

ment of the Writ of Error. | Vol. ii. 476 

How far the Writ of Error is a Soperſedeas. „ „ wey 
To what Court a Writ of Error lies. 

1. Of Writs of Error into Parliament. ii. 479. vii. 452 

2, Of Writs of Error into the Exchequer Chamber. ii, 480 

3. Of reverſing Judgments in the Court of Exchequer. ii, 481 


4+ Of the Writs of Error into the King's Bench. i, 482 
5. Of Writs of Error into the Common Pleas, and inferiot 
Courts. ii. 483 


6. Where a Writ of Error lies in the ſame Court in which the 


Record is. u. 4% 


Of a/igning Errors. ii. 485. vit. 454 


1. Ot the Manner of aſſigning Errors. ii. 485 
2. Of aſſigning Errors in Fact and in Law. ii. 487 
3. Of aſſigning that for Error which appears contrary to the 
Record. f ” Ws a9 
4. Of aſſigning that for Error which is for the Party's Advan- 
tage. ii. 490 


5. Where the Matter aſſigned for Error is aided by the Appear- 
ance of the Party, and in not being taken Advantage of in pro- 
per Time. ii. 492 


6. Where Matters which might be aſſigned for Error are aided. 


by a Releaſe and Conſent of Parties. ii. 494 

What Defence the Defendant in Error may make ; and therein, of pleading 
a Releaſe. ii. 497 
Of the Judgment to be given on the Writ of Error. ii. 500. vii. 454 
1. Where on a Writ of Error Part only or the Whole Judgment 
ſhall be reverſed. ' ; il, co 

2. What Judgment ſhall be given on the Reverſal of the firſt. 

| ii. 503 

3. To what the Parties ſha!l be reſtored on the Reverſal of the firit 
Jadgmeat, ll. 505 


Clcape in Civil Caſes, Vol. II. P. 507. Vol. VII. 
Page 454. 


Where the Party ſhall be ſaid to be legally committed, ſo that the Suffering 
bim to go at large will bs adjudged an Eſcape. 

1. Where the Authority by which he is committed ſhall be ſaid to 
be ſufficient for that Purpole, if, 508 
2. Where the Form of the Commitment, or being in Cuſtody 
ſhall be ſaid to be regular, ti. 510 

What Degree of Liberty or going at large ſpall te deemed an Eſcape 
1. With what Strictneſs Priſoners ere to be kept. 18 
2. What on this Account thall excuſe the Sheriff, Gaoler, & ; 
when acting in Obedience to ſome Authority, as removing a 
Priſoner on a Habeas Corpus, &c. . $29 
3. What by Conſtrodtion of Law ſhall be deemed an Eſcape, 


though the Party be till in Confinement. ii. gig 

Of the Difference between voluntary and negligent Eſcapes. i. 515 
Of the Difference between an Eſcape on Meſne Proceſs and Execution. 
ii. 516 


What Perſons are anſaverable for, and to be charged with an Eſcape. 
1. Of the preceding or tucceeding Sheriff, Warden, Sc. ii. 517 
15 2. Where 
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2, Where Sheriffs, Wardens, their Superiore or Depaties 
_ liable at the Election of him who is injured — Eape 
| Vol. ii. 
3. Where the Party in jured may have his Remedy againſt d. 
Perſon eſcaping ; and therein, of Eſcape Warrants. ii, 521 


Of the proper Remedy and Nature of the Action to be brought for an 


E/cape . 0 II. 525 
Of the Manner of -laying the Action. ii. 527 
Of the Party's Defence, who ſuffered the Eſcape; and therein, of pleading 

freſh Suit, | | ii. 528 

_ Effate in Fee-Simple, Vol. II. Page 530. 
Who may purchaſe or inherit ſuch Eſtate. li. 541 
The Import of the Word Heir that creates the Eſtate. : 

1. When it is a Word of Limitation. | ii. 534 
2. When it is a Word of Purchaſe. it. 536 


Eſtate-Tail, Vol. II. Page 538. 


What Things may be entailed within the Statute de donis conditionalibus, 


. p41 

What Nerds are requiſite to create an Eflate-Tail in a Deed or Gift 
i. 543 

Of the ſeveral Sorts of Eftates-Tail, ' ii. + 


How far Tenant in Tail may charge his Eflate, and what As 4 15 
relating to the Inheritance ſhall bind the I ue though the Entail cus. 
tinues. ; ii. 551 

Of Entailing Copyhold Eſtates, Vid. Tit. Copyhold. i. 709 
By — Words an Entail is created in a Will, Vid. Tit. De- 
viſes. 


Eſtate-Cail after Poſſibility of Illue ertink, 
Vol. II. Page 554. 


IWho may be Tenant in Tail after Poſſibility of Iſſue extindt, and how thiit 


Eflates are to be created. ii. 554 
The Power this Tenant has over the Inheritance, and in what Reſpedis tt 
is conſidered as a bare Tenant for Life. u. 556 


Eſtate for Life and Occupancy, Vol. IL P. 557. 


What Intereſt or Property in the Land the Law calls an Eftate for Lift 
either when there are expreſs Wards in the Deed, or when the Lau 


creates it by Implication. ü. 559 
Who upon the Death of Tenant for Life is to enjoy the Land ; and therein 
of Occupancy. ji. $61 
1. Of what Things a Man may make himſelf a Title to by Oe. 
cupation. ii. $63 

2. What makes an Occupant. ii, $504 


3. The Way to prevent the general Occupant ; and therein, 0 
the ſpecial Occupant, and the Alteration made in the Conpey 


Law, by the Statute 29 Car. 2. cap. 3. ii. 5 
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f NUDE: 
How far Tenant for Life may diſpoſe of his Eftate either fingly by himſelf, 


or by joining with him in Reverfiom ; and therein, of his Forfeiture, 
22 by Common Law or Statute. g Vol. . 568 


Eſtate by Curteſy of England. Vid. Tit. Curteſy of England. 
Eftate in Dower. Vid. Tit. Dower. 


Eſtate in Joint-tenancy and Tenancy in Common. Vid. Tit. Joint- 
tenants and Tenants in Common, 


Eſtate in Coparcenary, Vid. Tit. Coparceners. 
* Eſtate: for Years. Vid. Tit. Leaſes for Years. 
Eſtate at Will, Vid. Tit. Tenant at Will. 


Evidence. 


IWho may be a Witneſs. 8 ii. 576. vn. 455 
1. Whether a Huſband or Wife may be a Witneſs for or againſt 
each other, ii. 577 

2. Whether a Judge or Juror may be a Witneſs, ii. 579 

3. Whether a Counſel, Attorney, or Solicitor may be Witneſs 
2gainft his Client. . 379 

4. Whether Pl.intiffs or Defendants in the Cauſe may be Wit- 

ne ſſes. li. 581 

5. Whether an Accomplice in a Crime may be a Witneſs for or 

1 * 1s Companion. il. 582 

6. How far a Perſon is diſahled from being a Witneſs in reſpect 

of his having been attainteg or convicted of a Crime. ii. 583 

tw far a Perſon is diſabled from being a Witneſs in reſted of his being 


Vol. II. Page 575. 


intereſted in the Suece/s of the Cauſe. | 1. 584 
Of the Number of Winefſes required in cur Law, ii. 593 
uf compelling a Witne/s to appear and give Evidence. li, 594 


UF the Manner of giving Evidence. 
1. Where the Examination is in open Court; and therein, of ſuch 
Queſtions as may be aſked a Witneſs, il. 596 
2. Of Examinations and Proofs in Chancery, ii. 598 
Of written Evicence ; and therein, of admitting Exemplifications or Cepiet 
of Records, Ree. as Evidence. u. 608. vii. 455 
W herber Parel Evidence is zo be admitted to explain what atpears en the 
Face of a Deed or Miil. ll. 652. vii. 456 


Of preſumpt i ue Proof. 11. 660 
"ere the Law requires the higheſt Proof the Nature of the Thirg is 

cavable rf. i. 662 
07 Hear ſay Evidence. ii. 662 
Of ibe Party's Confeſſion. ii. 663 
Of imilitade of Hands. * n. 664 
Whither the Depeſitions of Witneſſes in another Cauſe may be given ia 

Evidence, li. 604 


Ercommunication. Vol. II. Page 665. Vol. VII. 
Page 457. 


I what Caſes the iritual Court may properly excommunicate. it. 666 
ln what Caſes a Perſon /hall be ſaid to be ipio facto cacemmunicated. ii. 603 
You. VII. Uu By 


657. 


658 INDE X. 
By whom Excommunication is to be pronounced and certified. Vol. ii. 61 
What Inconveniencies and Diſabilities it lays the Party excommunicated 
under; and therein, of his Diſability to bring an Action. ii. 674 
Of the Proceedings on the Writ of Excommunicato capiendo, both & 
Common Law, and by virtue of the Statute g Eliz, cap. 23. fi. by; 
Of ab/elving and aſſuiling a Perſon excommunicate. ll. 68: 


MW Execution. Vol. II. Page 68 2. 


Of the Nature of Extcution, and wha: Things were liable thereto by th 
Common Law. ii. 68; 
Of the Judgment on which alin is to be taken out ; and therein, if 
Kecognizances and Statutes, which are in the Nature of Judgments. 
1. Of the Nature of Recopnizances at Common Law, and en 
the 23 H. cap. 6. Se. and of the Statute Merchant and Staple 
ii. 65 
3. Of the ſevera! Proceſſes on thoſe Securities, when forfeited, iq 
order to a full Execution. ii. 691 
1. Of the Manner of Execution on the Recognizance at Con. 
mon Law, and wherein it differs from the Statutes, — ard 
they from each other. 6901 
2. At what Time Execution may, be granted on each of then, 
ii. 
3. Who ſhall have Execution on ch as the Perſon alters. i . 9 
4. Againſt whom Execution may be granted. 690 
3. What Things are bound by them, and are liable to b: ens 
ed for the Satisfaction of them. 695 
4. What Proviſion the Law has made for Tenant by frag 
Merchant, Cc. in Caſe of Eviction, ii. 701 
5+ The ſeveral Ways of vacating and diſcharging theſe Statue, 
and this either before or after Execution, | 

/ the ſeveral Kinds of Judicial Writs which lie after Tudgment. 

1. Of the Form, Leſte, and Return of ſuch Writs, ii. 

2. Of the Eliger. > ut, 718 

3. Of the Copias ad Satisaciendum. ii. 713. vii. 

4. Of the Fieri facias and Levari Jacias. ji. 714. vii. 
. Of the Habere facias /eiffnem and paſſeſſionem. 

Where the Party fhall be concluded by the Election of one of — or 
ewhat further Remedy he has, when he hath not received entire Sat 
faction on bis firft M rit, and this either againſt the Party or Sherif. 

ii. 717 

Of the Autherity and Juriſdiction of the Court. out of which the Hur 


tion | nk ; and therein, of the Manner of executing a Judgment, whit 
the Record has been removed from an inferior to 4 ſuperior Cont 


ii. 7al 
N bo are entitled to, and may ſue out Execution, il, 72} 
Of _ Perſons againſt whom Execution may be ſued out. 


. Of ſuing out Execution, where there are ſeveral Parties cot 


peta ii. 725, vii. 6 
2. Of ſuing out Execution againſt the Heir and Executor. . 7% 
3. Of ſuing out Execution againſt In fants. ü. 7 


4. Of ſuing out Execution agaipſt a Feme Covert. Th 

5. Of ſuing out Execution againtt privileged Perſons. ii. 

©. Of ſuing out Execution againſta Clerk or one in Holy G. 
dere, u. 727. Vib 4 
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il. 708 


I 


At what Time Execution may be ſued out ; and therein, of the Neceſſity ef 


a Scire facias. Vol. ii. 728 
To what Time the Execution ſhall have Relation, ſo as to avoid any Alien - 
ation by the Party ; and therein, of the Statute of Frauds. wi. 731 
Of the King's Precedency* in Executions. Ii. 734. vii. 459 
Of the proper Officers to do Execution; and therein, of the preceding and 


ſucceeding Sheriff. ii. 735 
Of the Manner of compelling him to do Execution; and therein, of the 
Party's Remedy againſt him for Negie of his Duty. n. 736 
Of the Sheriff 's Authority in doing Execution; and therein, of breaking 
Doors, &c. ii. 730 
Of rhe Offence of hindering or ebflru@ing an Execution. ii. 738 
Of the Party's Remedy, wwhen there hath been an irregular Execution, and 
how the ſame is 10 be ſet afide. n. 739 

To what he ſhall be reſtored, wyhen ſuch erroneous Execution is ſet aſide. 
ii. 740 


Whether a Court of. Equity w:ll aid an Execution at Law. vii, 461 


Executors and Adminiſtrators, Vol, III. Page 1. 


What Perſons may be Executors, 


1. Of appointing the King Executor, 1 
2. Whether Corporations may be Executors. iii. 5 
3. Who ia reſpect of their Crimes are diſabled from being E xecu- 

tors. iii. 5 
4. Who in reſpect of their Country. i. 6. 


5. Who in reſpect of their Want of Underſtanding. iii, 7 
6. Who in reſpect of their Fortune and Circumſtances; and there- 


in, of obliging an Executor to give Security, 2727 
7. Of making Infants Execoutors. iii. 8 
8. Of. a Feme Covert Executrix. iii. 9 
9. Of making Creditors Executors. ni. 16 
10. Of making Debtors Executors. 1 


Of the Different Kinds of Executor, and Adminiſtrators. 
1, Ot an Adminiltrator durante minori ætate of an Infant Executor 


or Acminiſtrator. 


1. Who may be ſuch an Adminiſtrator. I. 13 
2. What Acts be may do. | 13 
3. When his Authority determines, iii. 14 


2. Of an Ad miniſtrator de bonis non, where the firſt Adminiſtrator 
dies, or the Executor dies inteſtate, or without Probate of the 


Will. 
1, In what Caſes Adminiſtration de bonis nen ſhould be granted, 
and to whom. W. 19 
2. What Things unadminiftzred ſuch a one is entitled to. 
il. 19 
3- In what Actions commenced before his Time may an Ad- 
miniſtrator 4e bonis non proceed. iii. 20 


3. Of an Executor de /e Tort. 
1. What Acts or Degiee of intermeddling will make an Exe-- 


cutor de /on Tort. Bil. 20 
2. What Acts of his are valid, as if done by a lawful one. 
at: 35 


3. How he is to be charged, and how far a ſubſequent Admi- 
niſtration purges the firſt Wrong. iii. 25 
Uuz 


1. of 
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Of the 83 of appointing an Executor. 
1. By what Words an Executor is conſtituted, Vol. ti. +» 
2. Of appointing an Executor abſolutely, | or on Condition, 


iii. 29 

a | 3. Of appointing a temporary Executor. Ii. 29 
4. Of appointing an Executor with a limited Power, as to admi. 

niſter ſuch a Part of the Eftate, Sc. Wm. 3 


OF 8 Co-Executors. 
. Wha: Acts done by one of them ſhall be as valid as if done by 
them all. 11 30 
2. Where they muſt anſwer for esch other's Acts, and what Re. 
| medy the one has apainſt the other. ini. 4 
3. Where they muſt jointly ſue and be ſned ; and therein, of 
Semmons and Severance. ill. 3 
Of the Probate of Wills, and granting Adminiſtration. 
1. To whom the Probat» of Wills, and the granting of Admi. 


niſtration did originally belong. iii. 74 
2, Of the King's Joriſdiction herein. f. 3 
3. Of the Arcbiſhop's Jvriſdict: on; and therein, of bong 

Notabilia. iii. 3 


1. Of what Value the Goods and Effects muſt be that il 
make bona Neta'ilia. wm. 5 
2. Of the Nature of ſuch Effects as will make bona Netabilia, 
and how far it was neceſſary that they ſhould be in ſeveril 


Dioceſes, bi. 5 
4. Of the Probate of Wills, and Granting Admi niſtratioo by the 
\ B ſhop of the Dioceſe. iii. 39 


„Of the Probate of Wills, and Granting Adminiſtration 
[where the Party died within ſome peculiar Juriſdiction, iii. 49 

6. Of the Juriſdiction of ſome Lords of Manors in the Probat: 
of Wills. iii. 


79 

7. Of the Joriſdiction of ſome Mayors, in reſpect of the Bur. 
geſſes within ſuch a Place. wil. 40 

8. The Form of proving a Will, and takiag out Adminiſtration ; 

and therein, of entering a Caveat, Ii. 4 

9. Of th: Executor's Refuſal. Hi. 4 

10. What Acts amount to an AdminiRration, fo that the Party 
cannot afterwards refule. Mi. 44 

11. Of bringing in an Inventory. I. 4 
12. Where Adminiſtration undaly obtained may be revoked or rt: 
pealed. i- 49 

. How far a Repeal makes all meſne Acts void. ui. 50 

— What Things an Executor may do before Probate of the 
Will. ' mn. 53 

f What Perſons are entitled to Aqaminiftration, m. 5 
In what Manner the Ordinary may grant it; and therein, of granting i 
to one or more, or for a pariicular Thing. in. 5 


What ſhall be deemed a Teftator's perſonal Eſtate or Aſſets in the Hand 

the Executor 
1. What ſhall be ſuch an Intereſt veſted in the Teſtator as ſhall g 
| to bis Executors. iii. 57 
2. How far Debts due to the Teſtator are Aſſets. iii. 59 
ö 3. What ſhall be deemed his perſonal Eſtate; and therein, wh! 
$S Things ſhould go to the Heir, and not tothe Executor. iii, 69 
4. What Things ſhallgo to the Wife of the Deceaſed, and not to 
the Executor. iini. 6 
Gs Where 
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5. Where after Debts and Legacies paid, the Execvtors ſhall bave 
the Surplus to themſelves, or are to be Truſtees for the next of 

Kin. Vol. iii. 67 

Haw the perſonal Eltate, after Debts paid, is to be diſtributed, when the 
Party dies inteſtate; and therein, of the Share the Huſband or Wife are 
entitled to, of the aſcending, deſcending, and collatrral Line, and Ad- 
miſſion of the half Blood, and where the Djtribution ſhall be per Stitpes, 
and not per Capita, ini. 72. vii. 462 
/ Advancement and bringing into Hotchpot. bd. © 76 


What ſhall be a Devaſtavit either in Executors or Adminiſtrators ; and 


therein, of the Order of paying Debt: or Legacies. 
1. What Mannerof W ſting will amount toa Devaſfavit. iii. 77 
2. Where it will be a Dewa/tavit to pay Debts of an inferior Na- 
ture before thoſe of a ſuperior, and the Order in which Debts 


are to be paid. n. 79 

3. Of paying Legacies before Debts; and therein, of the Execu- 

tor's Aﬀent to a Legacy. ii. 84 

4. What ſhall be allowed on Account of Funeral E-pences. 
in. 8 

Where the perſoral Elate ſhall be firſt applied in Diſcharge of Debts, &c. 

and therein, of marſhalling Aſſets. iii $5. vii. 462 


In what Caſes an Executor may make himſelf liable de bonis propriis. 

1, Where he ſhall be liable de bonis propriis by his ſalſe Pleading, 
dw. 8 
2, Where by his Promiſe to pay or diſcharge the Teſtator's Debts 
or Legacies he makes himſelf liable. in. 90 
at Afions Executors or Adminiſtrators may bring in Right of tbo/e 
they repre/ent. | i. 91 
Hrw ſuch Actions muſt be laid; and therein, of joining a Matter in Right 
of the Teflator, and in their own Right in the jame Achen. ili. 92 
Of Actions and Remedies againſt Executors and Adminitrators. 

1. Upon what Contracts or Engagements of cheir leſtators or In- 
teſtates, Executors or Adminiſtrators are liable. mn. 95 
2, Ot perſonal Torts, which ate ſaid to die wich the Party. iii. 97 
3. Ot Remedies againſt Executors or Adminiſtrators of Executors. 


I. 99! 
4. Where they ſhall be excuſed from Coſts. iii. 100. vii. 463 
5. Where excuſed from puitiog in Special Bail. lil, 101 


Extinguichment. Vol. III. Page 101. 


07 the Extinguiſpment of Rents. iii. 102 
Of the E rtinguiſhment of Copyholds. 8 iii. 105 
Of the Extiaguiſbment of Common. iii. 106 
Of the Extinguiſhment of Debts. iii, 106 
Extortion. Vol. III. Page 108. 


Fairs and Markets. Vol. III. Page 109. 


Of the Right to a Fair or Market. 
i. How a Right to a Fair or Market muſt firſt commence. iii. 110 
2. Of the Owner's Remedy for a Diſturbance in the Enjoyment 


of them. iii. 111 
Of the Manner of holding Fairs and Markets, 
1. In what Place they are to be held, ni. 111 


Uu3 2. At 
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2. At what Time they are to be held. Vol. iii. 112 
| 3: How long to continue. iii. 112 
Of the Daty and Power of Owners of Fairs and Markets in Things inci. F. 
dent to them. | in. 113 Who 


Of _ oll and other Duties which Owners of Fairs and Markets ar; 
entitled to. 
1. Where ſuch Tolls, c. ſhall be ſaid to be reaſonable, and le. “ 
gally due. ii. 113 
2. What Perſons are exempt from Payment thereof. iii. 115 
How far a Sale in à Fair or Market overt changes the Property of a 
Thing ſold therein. ini. 115 


Fees, Vol. III. Page 119. 


In what Caſes a Fee ſhall be ſaid to be due. iii. 120 | 

How much ſhall be ſaid to be due. iii. 121 

At what Time it fball be ſaid to be due. iii, 124 

In what Court Fees are to be recovered. iii. 126 Whey 
ve! 


Felony, Vol. III. Page 127, 7% 
Of what Nature the Things taken muſt be to conflitute the Offence of Of t 


Felony. : m. 128 
How far the Goods ought to belong to another. „ Of 14 
What Shall be ſaid to be a felonious and fraudulent Tating. ntl. 132 | 
What ſhall be ſaid to be a Carrying away, Ii. 134 


By whem the Offence may be committed. wi, 135 
Of what Value the Goods muſt be; and therein, of the Difference between 


Grand and Petit Larceny. - iti. 145 
Where the Offender 1s or is not excluded his Clergy, iii. 136 k 
Where the Offender is to be tranſported, ili, 139 07 el 
| Of th 
Felo de ſe, Vol. III. Page 141. Wh 
Where a Perſon ſball be ſaid to be Feld de fe, iii. 142 05 ” 
Of the Manner of finding him ſuch, iii. 10 Of 14 
What be ſhall forfeit for this Offence, iii. 143 an 
Feoffment, Vol. III. Page 144. Of 4 
; | 7io⸗ 
The ſeveral Sorts of Livery in our Law, 4 Of er 
1, Of Li:ery in Deed. ni. 14% 
2 Of Livery within View or in Law, iii. 146 
The Efia and Operation of Livery, ( 
1. The Effect thereof to pals a future Intereſt, iii. 148 
2. The Operation thereof, where the Feoffor is out of Poſſeſſion, Whe 
| iii. 151 Of au 
3. Ia what Caſes feverai Parcels will paſs by one Livery, or where 
| ſeveral Parties may take by Livery to one. in. 156 What 
Of the Charter of Feoffment ; and therein, what Things are neceſſary n in, 
the mating a pere Charter, and how far the Charter governs the Li- Of er 
very which is relative to it. iii. 157 Me 
Who may wake a Fr nent. iii. 104 Of o 


Of making it by Letter of Attorney. ili, 166 


Fieri Facias, Vid. Tit. Execution. 11. 7h 


Fines 
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Fines and Amercements, Vol. III. Page 169. 


vgs inci | 
3 ho have ſufficient Authority to fine and amerce. Vol. iii. 170 
rkets art For what Offences the Party is to be fined or amerced, mw. 171 

Is what Actions or Proceedings there ought to be a Fine or Amercement, 
and le. 1. Of the Nature of the Action in which there ought to be a Fine 
1 or Amercement. It. 173 
. 2. At what Time to be awarded. ii, 175 
4 7 2 3. Whether to be awarded when the Party is acquitted as to Part. 
. 5 iii. 177 
4. Whether to be awarded where there are ſeveral Parties, and - 2 

ſome of them only acquitted. uu. 178 
3 5. Of awarding Fines and Amercements jointly or ſeverally. 
2 iii. 178 
i. — 6. Whether the Party can be twice amerced in the ſame Action. 
S il, 179 
bs 146 Where a Fine ought to be awarded, and not an Amercement, & vice 
verſa. im. 180 


Woe in reſpe of their Perſons are not to be fined or amerced. iii. 183 
fence of / the Reaſonableneſs of the Fine; and of muligating or aggravating it. 


mw. 185 n 

5 7 0F the Reaſenableneſs of an Amercement, and the Affeerment thereof. 
i. 132 1. Of the Neceilty of an Aﬀeerment. 11. 186 
1. 134 2. By whom the Aﬀeerment is to be. lit, 187 
iv 13; Of the Manner of recovering Fines and Amercements. x iii. 188 \ 
between 
hg Fines and Recoveries, Vol. III. Page 189. 
1. 15 Of the ſeveral Parts of a Fine, and when they begin to operate. iti. 190 

OF the Jeveral Sorts of Fines. MW. 1} 

Who may levy Fines. iii. — 
: Of the Dedimus Poteſtatem. il. 199 
. 145 Of the Operation of a Fine in barring the Iſſue in Tail. Hi. 201 
1. I Of the Operation of a Fine in barring Strangers, or thoſe who have but 
. 143 an uncertain Intereſt. as a Term for Years, or barely an equitable Intereſt. 


iii. 205, vin. 464 
Of the Remedies given to Strangers by Claim and Entry for the Preſerva- 


ion of their Right. ni. 21 
Fd Of erroneous Fines, and the Manner of reverſing them. 1. 21 
I, 146 
2 4 Common Recoveries, Vol. III. Page 222. 
Neffion. BW 7 bo may „ier a Recovery. : in. 225 
i. 151 Of whar Things a Recovery may be ſuffered, and by what Names. 
r where in. 226 
i. 156 What Eltates or Intereft may be barred by a Common Recovery; and there- 
ſary i in, of the fingle and double Voucher i. 228. vii. 464 
the Li- F erroneous and woid Recoveries, who may avoid them, and by what 
. 157 Methed. 1. 243 
. 100 Of other Eged of a Recovery. vii. 405 
Fines payable by Copyhold Tenants. Vid. Tit. Copyhold. 
i. 709. 


Uu4 Forcible 
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Forcible Entry and Detainer. Vol. III. P. 249. 


The ſeveral Statutes made relating to this Subje@. Vol. ii. 249 
What ſhall be a forcible Entry and Detainer within theſe Statutes. ii. 252 
Of the Nature of the Poſfſeſrons, with reſpect to which one may be guiliy 


of a forcible Entry or Detainer. mn. 254 
What Perſons may be guilty thereof. ini. 254 
What ought to be the Form of a Record, grounded upon thoſe Statute, 

I". 25; 


Of the awarding of Reſtitution, by . and in what Manner ; and 
therein, of the Nature of the Peſſe/ions, and to whom ſuch Reftitution is 


to be made. mi. 258 
What fhall be a Bar or Stay to ſuch Award of Reflitution ;; and thertin, 
of Juperſeding and ſetting it afide after it is executed, ui, 239 


Foreſtalling. Vol. III. Page 261. 


Nhat it is at Common Law, and how puniſbed. iii. 261 
What it is by Statute, and how reſtrained and puniſhed. wi, 262 


Forfeiture, Vol. III. Page 263. 
For what Crimes an Offender ſhall forfeit his Lands at Commen Law. 


iii. 264 
Fer what Crimes his Goods and Chattels. iii. 266 
For what Crimes by Statute. I, 268 
Towhat Time the Forfeiture ſhall have * I Mi, 271 
What is to be done with the Offender's Goods tirfore Convidion. ni, 271 
Where the Wife ſhall loſe ber Dower. m. 273 
Heow far the Blood of the Of inder is corrupted. lil. 274 


Forgery. Vol. III. Page 277. 
In what Caſes the making and altering of a Writing ſhall be ſaid to be j 


far falſe and fraudulent as to amount 1 Fergery, im. 277 
Of what Nature or Kind the V/ruing muſt be to confiture the Offence Fir 
gery at Common Law. in. 279 
What Off:nces ef this Kind are made Forgecy by Statute, and of the Puniſ 
ment to be inflicied on Perſons guilty of Forgery. iii. 250 
Foreſts, Vid. Of the Court uf Forelts, Title Courts and tber 
Juriſdiction, il. 192. 


Formedon, Vol. III. 286. 
Of the ſeveral Writs of Formedon. 


1. Of he Formedon in Deſcender. tit, 287 

2. Of we For medon in Remainder. iii, 288 

3. Of th: Formedon in Reverter. ii, 209 

Of what T bings a Formeaen will lie. im. 290 
How the Demandant muſt. fer forth his Title, - 290 

- Of the Tenant's Plea in Abatement or Bar. wit, 291 


Fraud, 


Toy 


Il 
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Fraud. Vol. III. Page 294. 


What As are condemned in the Common Law Courts as fraudulent, though 
not within the expre/s Proviſion of any Act of Parliament. Vol. iii. 294 
What As are deemed fraudulent in the Courts of Equity. wi. 298 
Of fraudulent Conveyances and Deviſes, &c. to defeat Creditors and Pur- 
chajers within 13 Eliz. cap. 5. 27 Eliz. Cap. 4. and 3 W. & M. cap. 


14, &c. itt, 307 
In what Court Fraud is cognizadle. iii. 321 
i here a Mrong· deer is further puniſhable than by making void the fraudu- 

lent Act. ill. 322 


Game. Vol. III. P. 324. Vol. VII. P. 466. 
Gaming. Vol. III. P. 335. Vol. VII. P. 466. 


Heav far reſtrained by the Common Law. ii. 335 
How far reſtrained by Statute. | ill, 336 


Gaol and Gaoler. Vol. III. Page 344. Vol. VII. 
| Page 467. | 
Gaols by abbat Authority erefled, and to whom they belong. iii. 345 


l ho arg to be at the Charge of repairing them. iii. 
To what Place Offenders are to bs committed ; and therein, what ſhall be 
ſaid a Gaol, and where to be hept. ' Wu. 348 


Of the Duty and Power of Govlers and Keepers of Priſons. 
1. What Acts they may lawfully do, and for what Abuſes puniſh- 


able. i. 349 

2. For what Offences they ſhall forfeit their Offices, iii. 352 

At whoſe Charge Priſoners are to be carried to Gaol, Ii, 354 
How maintained there. il. 356 
Of the Offence of breaking Gaol, i, 357 


Gavelkind, Vol. III. Page 360. 
OF the Original, Continuanze, and ſeveral Properties of this Cuſtom; 


in. 360 
The particular Caſes which have been adjudged relating to this Cuſtom. 
ili, 368 
General Iſſue. Vid. Tit. Pleadings. 
Grants, Vol. III. Page 371. 
Il bat Perſons may make good Grants, 2 
1. Of Grants by Corporations. " 373 
2. Of Grants by Eccleſiaſtical Perſons. ni. 373 
3. Of Grants by Infants. m. 375 
4. Of Grants by Feme Coverts. = 375 
8 Of Grants by Idiots and Perſons of Inſane Memory. iii. 376 
Of Grants by Perſons under Dureſs. til. 376 
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INDEX 
What Perſons may take by Grant. Vol. iii. 


What Name or Deſcription of the Grantor or the Grantee will 2 
Grant certain ensugh. ul. 378 


Of what Intereſt in the Grantor he may diſpoſe. 
1. Where by Reaſon of Maintenance a Thing cannot be granted 


or aſſigned over. in. 38. 
2. Where the Grantor muſt have an abſolute Property, ſo that the 
Grant be not to the Prejudice of a third Perſon. iii. 392 
3. Whether a bare Right or Poſhbility may be granted or aſſigned 
over. ti. 383 
4+ What Seifin or Poſſeſhon in the Grantor will enable him to 
grant it over, ili. 384 


z. Where the Grantor's Right being joined with a Truſt or 
Confidence, is incapable of being granted or aſſigned over, 

iii. 39 

bat Ceremony is reguiſite to the Perfection of a Grant ; and therein, 7 


the Neceſſity of a Deed. il. 385 
What Morus are ſufficient to create a good Grant. iii. 386 
Where a T hing ſhall be ſaid to paſs by Grant or ſome ether Conveyance, 

J iii. 387 


lere Grant. ſhall be ſaid to be good or woid for Incertainty. 
1. Whac ſhall be à ſuſhcieat Deſcription of the Thing granted 


notwithſtanding any Miſrecital thereof, iin. 388 
2. Where a Delect in the Deſcription may be aided by Relation 
to a Thing certain. i. 391 
3. Where by an Election given to the Grantee he may reduce an 
uncertain Grant to a Certainty. ul, 391 
How Grants are to be expounded. : 
1. How to be conitrucd where there appezrs a Repugnancy in the 
Words, Bu. 393 


2. Where the Premiſes differ from the Habendum; and therein, 
how far the Habendum may enlarge or abridge the Grant in the 


Premiles. lil. 395 
3- How the Wards of a Grantare to be conſtrued as to the Thiogs 
intended to be granted, ii. 395 
4. Where a Thing ſhall be ſaid to paſs as appendant, appurtenant, 
or incident, iii. 397 


8. What Eſtate or Interelt ſhall be ſaid to be granted. iii. 12 
b. At what Time the Thing granted becomes veſted, and w 
the Graatee mult take the fame, ill, 400 


Euardian. Vol. III. Page 401. 


The ſeveral Kinds of Guardians, 
1. Of the leveral Kinds of Guardians by the Common Law. 


iii. 402 

2. Of Guardians by Cuſtom. I, 404 

3. Of Goardians by Statute. ni. 40 
What Perſons may be Guardians. iii. 408 


By what Authority Guardians are appointed; and therein, of the pris 
- Jurijaifion in retraining and puniſhing Abu/es ly Guardians and uh 


in relation to Infants. iii. 410 
Of the Manner of appointing and admitting a Guardian, 111. 4 
At what Time the Authority of a Guardian ceajes, and what Ads i 

determine it, 11. 41? 
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07 the Guardian's Iatareſ in the Body and Lands of the Ward, and bit 

Remedy for the ſame. 8 Vol. iii. 413 
What Things a Guardian may lawfully do, and will bind the Infant. 
ui 41 

Of the Infant's Remedy againſt his Guardian for Abuſes by him. iii. — 

Of obliging a Guardian to account, and what Allowances he Hall have. 


il, 419 
pabeas Corpus. Vol. III. Page 420. Vol. VII. 


Page 467. 
Of the Nature and ſeveral Kinds of Writs of Habeas Corpus. iii. 421 
Of the Habeas Corpus ad ſubjiciendum. 


1. What Courts have a juriſdiction of granting it. iii. 423 


2. To what Places it may be granted. iii. 424 


3. In what Caſes it is to be granted, and where it is the proper 
Remedy. ii. 425 

4. How far the Courts have a diſcretionary Power in granting or 
denying it; and therein, of the Habeas Corpus Act. iii. 427 

5. Of the Manner of ſuing it out, and the Form of the Writ. 


il. 431 


6. To whom it is to be directed. iii. 431 
7. By whom to be returned, ini. 432 
8. Of the Manner of compelling a Return, and the Offence of a 
falſe Return. iti. 432 

9. What Matters muſt be returned together with the Body of bo 
Party. iii. 433 
10. Where the Return ſhall be ſaid to be ſufficient, and to warrant 
the Commitment. ini. 434 
it. Whether the Party can ſuggeſt any Thing contrary to the 
Return, ii. 436 


12. Whether any Defe& in the Return may be amended. iii. 437 
13. What is to be done with the Priſoner at the Return; and there- 
in, of bailing, diſcharging, or remanding him, iii. 437 

Of the Habeas Corpus ad faciendum & recipiendum. iii. 439 


* 
Heir and Anceſtor, Vol. III. Page 448. Vol. VII. 
Page 467. 


Of the Nature of the Relationſhip between Heir and Auceſtor. iii. 449 
Of the ſeveral Kinds of Heirs. 


1. Of the Heir apparent. Il. 449 

2. Of the Heir General, or Heir at Common Law. iii. 450 

3+ Of the ſpeciz} Heir, or Iſſue in Tail. til, 452 

4. Of the Cuſtomary Heir. iii. 452 

| 5. Of the Heres fadus. ji. 452 
Of what Conditions, Covenants, &c. of the Anceflor's the Heir ſpall take 
Advantage Ml. 453 
What Conditions, Covenants, &c. ſhall extend to him, ſo as 10 bind bim. 
iti. 455 

What Actions he may commence and proſecute in Right of his Anceſtor. 
I. 457 

gere the Heir ſhall be ſaid to be bound to anſwer bis Anceſtor's Debts and 
enrats, ii. 458 


667 
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Hor to be proceeded againſt where he is bound. Vol. iii. 464 


Where be jhall be liable himſelf, and the Judgment general or ſpecial, . 
1. Where he ſhall be liable for his falſe Pleading. iii. 


2. Where by his Promiſe to pay or diſcharge the Debt of his 2 


ceſtor. Wi. 467 
What fhall be Aſſets in his Hands. ti. 467 


What Things ſhall go to the Heir, and not to the Executor, wid: 


Tit. Executors and Adminiſtrators. 
\ 


Hereſy, and Otkences againſt Religion. Vol. III. 
Page 470. 


H.,. 1 
1. What it is. i. 471 
2. By whom it is cognizable, wi. 471 
3. How puniſhed. „„ 


Of Witchcraft, and how puniſhed. | | bi. 473 
Of Offences againſt Religion as puniſpable by the Common Law. iii. 474 
Of Offences by Statute againſt Religion. 


1. Of the Off:.nce of prophaning the Lord's Day. iii. 474 
2. Of the Offence of Swearing. lil. 477 
Of the Offence of Drunkenneſs, Mil. 477 
4. Of the Offence of Reviling the Sacrament, Mi. 477 
Of Offences againſt the Common Prayer. lil. 478 
Of the Offence of teaching Schools without conforming to the 
Church. i. 479 
7. Of the Offence in not coming to Church, 1 
1. What Forfeitures of Money, Lands or Goods, ſuch Offend. 
ers incur. | 0 
2. In what Manner they are to be proceeded againſt for thoſe 
Forteitures. | iii. 481 
3. What other Inconveniencies they are ſubje to. iii. 482 
4. By what Means they may be diſcharged. - iii. 482 
5. How far a Perſon is puniſhable for ſuffering ſuch Abſence in 
others. ; ni. 483 
3. Of Offences againſt the eſtabliſhed Church by Proteſiant 
Diſſenters. ill, 483 


Of the Offence of profe ſſing or encouraging the Popiſh Religion, 
vid. Tit. Popiſh Reculants. 

Of th» Offepce ot holding an Office without conforming to the 
eſtabliſhed Religion, vid. Tir, Offices, Ec. 


Periot. Vol. III. Page 485. 


Of the Original and Nature of Hericts. iii. 48; 
Of the ſeveral Kinds, and where an Heriot all be aid to be duc. 

1. Where an Heriot ſhall be ſaid to be due by Cuſtom. iii. 486 

2. Where an Heriot ſhall be ſaid to be due by Tenure or Re- 


ſervation, ui. 489 
Of the Remedies to be purſued for the Recovery of an Heriet where it is du. 
RB ii. 490 


Highways. 
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pighwaps. Vol. III. Page 492. 
Of the ſeveral Kinds, and what ſpall be ſaid a Highway, Vol. Hi. 493 


To whom the Highway and Soil belong. iti. 494 
Who hath a Right to a Way, and hew he muſt claim it, iii, 494 
Whether a Highway may be changed. iii. 497 
Of Stopping a Highway and other Nuiſances therein. iii. 497 


Who are obliged to repair a Way by the Common Law ; and therein, where 
a Perſon ſhall be liable by reaſon of Incleſure, Tenure, or Preſcription. 
iti, 8 

Or the Proviſion for repairing the Highways [and Turnpike Reads) by 
Aa of Parliament. \ iii. $500 
How the Parties obliged to repair are to be froceeded againſt, and what 
Defence they may make. Ml. 501 


Hue and Cry. Vol. III. Page 503. 
Hue and Cry at the Common Law, or Suit of the King. 


1. By whom Hue and Cry is to be levied. iii. 504 
2. In what Manner it is to be levied, lil, 505 
lo what Manner to be purſued. iii. 505 


4. What the Perſons may juſtify doing who purſue it, iii. 505 
5. How the Omiſſion or Neglect of not doing it is puniſhed, 


iii. 507 
Of raifing Hue and Cry purſuant to the ſeveral Statutes which declare in 
evhat Manner the Hundred ſhall be chargeable, iii. 508 


1. What Kind of Robbery it mult be, fo as to make the Hundred 
liable, and how far it is neceſſary that it be done on the High- 
way. iii. 50g 

2, On what Day, or Time of the Day, it muſt be committed. 

iii. 510 


3. What Hundred ſhall be ſaid to be liable. iii. 511 
4. What Perſon is to bring the AQtion, and make Oath of the 
Robbery. iii. 512 


5. Of the Notice to be given of the Robbery. ii. 513 
6. Where the Party muſt give Bond for Payment of Coſts, in caſe 


he does not prevail. lil. 515 
7. Of the Oath to be taken of the Robbery, and before whom 
the ſame muſt be. iii. 516 
8. At what Time the Action is to be brought. il. 517 


9. What Evidence will maintain it; and therein, of the Witneſſes 
for and againſt it. | „„ 
10. What ſhall excuſe the Hundred ; and therein, of apprehending 
the Robbe. It. 513 
11. How the Money is to be levied, and each Hundred to con- 
tribute to the Charges, iii. 520 


Idiots and Lunaticks. Vol. III. Page 525. 
Vol. VII. Page 468. 
hat Perſens are efleemed ſuch, Jo as to come within the Protection of the 
au. me 825 


How 


INDE X. 


How they are 6 be found ſuch. Vol. iii. 527 


Who bath an Intereſt in and Juriſdifion over them ; and therein, of ag. 
pointing them proper Curators and Committees, and the Power and Duty 
of ſuch Crmmittees. ti. 529 

How far their Want of Underflanding ſhall be ſaid to be prejudicial to they 
in Civil Rejpe2s. | Mii. 533 

How far the Want of Underflanding will excuſe in Criminal Cali. 


How iii. 

far their Ads are good, void or woidable, and of the late P 334 
by Statute-Law. = 
How they are to ſue and defend, * A. 30 


| Jndiftment, Vol. III. Page 542. 
Of the Nature of an Indidment, and how far it is confidered as a Proje. 


cution at the Suit of the King. | wi. 544 
Where it is neceſſary, or the Party may be tried for a Capital Offence with- 
out tit, i, 
By whom it is to be found; and therein, who may and ought to bike 
difors. iii. 547 
Whether the Indiftors or Grand Jury may find Part of @ Bill brought le. 
fore them true, and Part falſe. ; | ini. 547 
What Matters are indi4ab/:. i. 549. Vi 465 
Within what Place the Offence inquired of muſt ariſe. tit. 550 


What ought to be the Form of the Boay of an Iudidment at Common Law, 
1, How the Body of an Indictment at Common Law ought to (et 


forth the Subſtance and Manner of the FaQ. Nie 653 
2. How the Perſons mentioned or referred to in it. Iii, 557 
3. How the Thing within the Offence was committed. iti, 560 
4. How the Circumſtance of Time and Place. iii. 561 


5. Where the Offence indictable may be laid jointly and where 
ſeverally, and where both juintly and ſeverally, and where the 
Offences of ſeveral Perſons may be laid in one Indictment, 

til, 563 

6. Whether the Words Ji & Armis be in any Caſe neceſſary. 

| tit. 564 
7. Whether it be neceſſary to lay the Words contra Pacem. iii. 56; 
8, Whether it be neceſſary to lay it contra Coronam '& Dignitaten 


Regis. | ili. 566 
9. Whether it be neceſſary to lay it in contemptum Regis. iii. 566 
10. Whether neceſſary to lay it illicit. iti, 560 

11. Whether a DefeC in any of theſe, Particulars be amendable. 

| tit. 5 

What ought to be the Form of an Indifiment upon a Statute. 

1. Whether it be neceſſary that ſuch luditment recite the Statute 
whereon it is grounded. iii. $67 
2. What Miſrecitals of ſuch Statutes are fatal. iii, 567 


3. How far it is neceſſary to bring the Offence indiQable within 
the very Words of the Statute. iti. 567. vii. 409 
4+ Whether an Indid ment grounded on a Statute that will not 
maintain it, may be good as an Inditment at Common Las. 
I ui. $71 

5. How far it is neceſſary to conclude contra formem n 
Ill, 57 

What 
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7 , Form of the Caption of an lan. Vol. i, 571 


F ap- Where an Iadidiment may be quaſhe ini. 573 
{ Duty 

2 
© Jnfancy and Age. Vol. III. Page 575. 

C 7 , Who are Infants ; and therein, of the ſeveral Ages and Periods between 
* which the Law diſtinguiſhes as to ſeveral Purpoſes. I. 576 
Dit To whom the Privilege of Infancy extends, or who are to be conjidered as 
6 Miners. Il, 532 

33 How far the Law regards and takes notice of Infants in Ventre ſa mere. 

” lit. 582. vii. 469 
How Infancy is to be tried. iii. 584 

Of what Things an Infant is capable in relation to the Public, and in 

which he ſhall anſaver for his Neglect. il. 585 

Of what Things capable, being for Gis own Advantage. iii. 5836 

Proſe Hew far the ow takes care of his Intereſt, ſo as not to let him ſuffer by 

544 bis Lachys ; and therein, where he muſt take notice and perform Condi- 
with. tions, &c. iii. 587 
„55 Where puniſhable for Crimes and Injuries committed by him. iii. 590 
be l. Of the Adi of Infants, as they are good, void or woidable. 

57 1. Of their Contracts for Neceſſaries. iii. 593. 
wo 2. Of Judicial Acts, or Acts done by him in a Court — 
. ; | *; iii. 596 
45 3. Of his Acts in pais, where void or only voidable. iii. 597 
8 4. Where void or voidable as to the Infant, ſhall yet bind others. 
Len. iii, 60g 
t to {et 5. At what Time voidable Acts are to be avoided, iii. 606 

533 6. By whom to be avoided. iii, 607 

577 7. In what Manner they are to be avoided, ili, 608 
« 560 8. Of the Confirmation of voidable Acts. iii. 611 
« 561 Of the Privilege of Infants in Suits and Actions by and againſ? them. 

wu 1. How tar the Courts take care of the lotereit of infants. 

ere the iii, G13 

en 2. How they are to appear when they ſue or are ſued. iii. 616 
. 563 Of the Privilege of Infancy as to the Parol's demurring. 

- & 6 1. In what Actions the Parol demur. itt, G21 

b 3 . 2. Where the Parol ſhall de mur without any Plea pleaded. iii. 626 

. 3. Upon what Plea pleaded the Parol ſhall demar, ii, 627 

—_ 4+ For the Nonage of What Perſon the Parol ſhall demur. iii. 628 

f 605 5. In reſpect to what Eſtate and Intereſt che Parol ſhall __ 

"4 iii. 628 

i. 566 6. Where for the Nonage of the Vouckee. iii, 630 

able. 7. Where for the Nonage of the Prayee in Aid. di. 631 

> 3 8. In what Caſes if the Parol demur againſt one it ſhall be againſt 

another, iii. 631 

9. In what Caſes the Demurrer of the Parol for Part ſhall be for 

all. iii. 632 

10. Of the Prayer of Age and Counter-plea. iii. 633 

Informations. Vol. III. Page 634. 

Of the Nature and ſeveral Kinds of Informations. lit. 634 

In what Caſes they lie. ili. 636 

4 what Manner they art to be laid. ill, 640 
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05 ing an Fein? the Proceedings thereon, and the Provifiens made 


rain E Statute, { Vol. iii. * vii. 470 


Injunttion. Vol. III. Page 646. 


The ſeveral Kind: of Injun&ions, and chen to be granted. iii. 648 


vil. 
What ſhall be a Breach thererf, and how puniſhed, iii. 855 
How diſſolved. 111. 657, vii. 471 


Jnns and Jnnkeepers, Vol. III. Page 659. 


Jon, by what Authority ereted, and how far within the Statutes con- 


cerning Alehouſes. ni, 600 
Who Gull be ſaid a common Innkeeper ; and therein, of the Provileges «l- 
lowed him by Law. iu. 6c0 


Of the Duties enjoined Innkeepers by Law. | 
1, To what Things the Duty of an Innkeeper extends. iii. 66: 
2. Of the Offence of ſelliag corrupt Commodities, or at exorbit-n: 


Prices. iii. 663 
3. Of the Offence of refuſing to harbour or entertain a Gueſt, 
1, 664 


4. In what Caſes chergeable for Things ſtolen or loſt. iii. 66 
. Who is ſuch a Goeſt as may charge an Innkeeper, iii. 66; 


6. Of the Manuer in which he is to be charged. iii. 666 
Of the Innheeper's Remedies againſt his Gueſts. iii. 667 


Joint⸗tenants and Tenants in Common, 
Vol. III. Page 669. 


Of the Nature of their Eftates ; ard therein, of the Difference between 


Joint tenants and Tenants in Common. ili. 670 
What Perjons may be Jo: it-ter ints or Tonants in Common. ii. 672 
Of what Things there may be @ Joint-tenancy or Tenancy in Commen, 

iii. 675 

How a Join: tenancy is created. | iii. 676 
eau a T enancy in Common is created, Ui. 678 
What Words create + Joiut-tenancy, and not a Tenancy in Common, Ec. 
converſo. It. 678. vii. 471 


Of the Duration on4 Continuance of the Eftate, whether given jointly, 0 
in common; and therein, «where the Inherttance hall be aid to be goin 


or /everal. Iii. 035 
Of the joint and diſtin? Intereſt of Toint-tenants and Tenants in Commin, 
as to Atts done by or to them. ili. 687. vii. 475 
. In what Acts they muſt all join. ji, 687 
2. When the Acts of one will be equally advantageous as if done 
by both. iii. 688 
3+ When the Ad of one will bind the other, whether to bis Ad- 
vantage or Prefudice. iti. 690 
Severance and Suryivorſbip, iti. 691. vii. 43 
1. Of the Right of Survivorſhip, and what Things will ory 
111. 


2. At 
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2. At what Time the Right of Survivorthig is to take place 
| Vol. ui. 2 
3. What Diſpoſition will work a Severance and defeat the Rig 
of Survivorſhip. . Eto +: Fs. O09 
1. What Diſpoſition- with a Stranger will work a Severance. 
iii. 69 
2. What Diſpoſition or Conveyance by one Joint-tenant or Te 
nant in Common with his Companion, will work a Sever- 


ance. iii. 694 
3. At what Time ſuch Diſpoſition muſt be made to take Effect. 
| nm. 69 
4. What ſhall be a total Severance, or but for a limited Time. ; 
iii. 697 
How far the Charges or Incumbrances of one Joint-tenant 
ſhall affect the Survivor. iii. 697 
6. Of Severance by Operation of Law. iii. 698 
7. Of Severance by Compuifion of Law; and therein, of the 
Writ de Partitione facienda. iii. 699 
Joint-tenants and Tenants in Common how to ſue and be ſued ; and therein, 
of Summons and Severance. il. 704 
Of the Remedies which Joint-tenants and Tenants in Common have againſt 
each other, iii. 708 
Tointure, Vol. III. Page 710. ; 
The Original and firft Introducion of this Proviſion. iii. 711 


Of its being a Bar of Dower; and therein, of the 27 H. 8. cap. 10. and 
the Rules to be ebJerved in making a good Jointure, and ſuch a one as 


will be an effetual Bar of Dower. iii. 712 
i. That the Eſtate mult take Effet immediately after the Death 
of the Huſband. wi. 713 


2. That it muſt be for Term of the Wife's Life, or greater Eſtate, 
Iii, 714 

3. That it muſt be made to herſelf, and not to others in Truſt 
for her, | ii. 714 
4. That it muſt be in Satisfaction of her whole Dower. iii. 715 
5. That it muſt be expreſſed to be in S.tisfattion of her Dower ; 
and therein, how far a collateral Recompence'ſhall be a Bar of 


Dower of Join.ure. 1. 716 

6. That it muſt not be made during Coverture. ii. 718 
Hew far her own or ber Huſband's Act may defeat her of this Proviſion. 
iii. 720 

He far a Fointreſs is entitled to the Aid and Aſſiſtance of a Court of 
Etuity, ui. 721 


Of Diſcontinuances by Women of their Huſbands Eſtates, wide 
Tit. Diſcontinuance, 


Juries. Vol. III. Page 722. 


Of the ſeveral Kinds of Juries and particular Inqueſts ; and therein, of the 
Number fuch Furies muſt conſiſt. iii. 725 

Of the Fury Proceſs, and Manner of convening the Tury. 
1. Of the Neceflity of ſuch Proceſs, and where a Pannel may be 


returned by a bare Award without any Precept. iii, 728 
2, Of the ſeveral Kinds of Jury Proceſs, and Manner of compel- 
lung a Jury to appear. Ul. 729 
ol, VII. X x 3. By 
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3. By whom ſuch Proceſſes are to be executed, and the Jury con. 


yened. Vol. ini. 731 
4. In what Time ſuch Proceſſes are returnable. iii. 736 
. Where the Jury muſt appear. iii. 738 
6. What Number are to be returned. ni. 739 


7. Of awarding Proceſs by Proviſo. | lil. 741 
8. Neceſſity of . a Penal into Court, and where a Pri. 
ſoner may demand a Copy of it. lil. 742 
9. Of the Trial's going off pro died Juratorum; and therein, 
of drawing a Juror. | I. 742 
In what Caſer and in what Manner a Tales is grantable. Mi. 743 
Ia what Caſes and in what Manner fpecial "uries are aptointed. iii. 745 
# bo are to be returned; and therein, of the Qualifications and ſeveral 
Cauſes for which they may be challenged. 
1. Of Challenges to the Array or to the Polls; and therein, where 
the Inſufficiency or Partiality of the Sher:{ or Returning Off. 
cer is a principal Cauſe cf Challenge, or to the Favour, 
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2. Where Inſufliciency and not being /iber Homo is a good cal 
of Challenge to the Polls. ill. 750 
3. Where the Want of Preehold, or a competent Eſtate, is a good 
Cauſe of Challenge. iii. 751 
4. Where the Jury's not being convened from a right Place 1s 4 
good Cauſe of Challenge. I. 75 


5. Where Partialiiy in the Juror is a good Cauſe of Challenge; 
and therein, where it ſhall be ſaid a principal Cauſe of Chal. 
lenge, or to the Favorr, Wm. 756 

6, Where the Quality of the Juror is a good Cauſe of Challenge; 
and therein, who are exempt from ſerving on Juries. in. 758 

7. Where from the Quality of either Party it is a good Cauſe of 


Challenge thet a Knight is not returned, vil. 759 

8. Of Trials fer Meatetatem Lingue, where an Alien is Pari. 

ni 760 

9. Of 0 Challenges. iii. 701 

10. Of Challenges by the Crown. Ui. 763 

11. At what Time a Challenge is to be taken. ni. 76 

12 How ſuch a Challenge is to be tried. ni. 765 

How TJarors are to be impannelled and ſworn. in. 706 

How to be kept and diſcharged. ni. 708 

Tn what Caſes and in what Manner to have a View, iii. 70) 

N bat Irregularities and Deſeas in cenvening. or in the Qual:fication: if 

the Furors, are amendabie and gided after Verdict. in. 774 

What 1rregularities or Deſecs in convening, or in the Qualifications if 

the Turors. are aia'd by Conjent. tn, 777 

bi, and by whom to be paid. ni. 777 

For what Mijſdemcanors puniſhable. 

1. Where puniſhable by Attaint. ni. 978 

Of the Judgment in Attaint. iii. 782 

2. How others iſe puniſhable. iii. 753 

3. Wiere Abuſes by others in relation to them are puniſhabie; 

and therein, of the Offence of Embracery. ii. 75 
Juſtices of Prace, Vol. III. Page 786. 


_ antient Officers, called Conſerwators of the Peace. iu. 7) 
If the firft Inji:tution, and general Statutes which give Juſtices Pu 
4 Juriſdiction. iu. — 
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Of their Commiſſion, and Manner pointing them. Vol, iii. 
ho are * the Office. FAA il. = 
Of their Authority and Juriſdidion purſuant to their Commiſſion, and the 
general Statutes relating to them, 
1. What Juriſdiftion they have in relation to Treaſon and Miſ- 
priſion of Treaſon. Wi. 794 


2. What in relation to Felonies. i. 795 

3. What in relation to inferior Offences, m. 796 

4. How far they have Power to proceed on Inditment not he 
before themſelves. iii. 


5. By what Juſtice the Juriſdi&tion muſt be exerciſed ; and darts. 
how far a Juſtice of a County may act out of it, or within a 


Liberty. iii. 797 
Their Indemnity and Protection by the Law in the right Execution of their 
Office ; and their Puniſhment for the Omiſſion of it. Ul, 802 


Leaſes and Terms for Years, Vol. IV. Page 1. 


Of what Things Leaſes may be made for Vears. iv, 
Of the Perſon by whom Leaſes may be made; and therein, of Leaſes 
by Infants. ; 1 


Of Leaſes made by Huſband and Wife. 
1. Of Leaſes made by Huſband and Wife by the Common Law. 


1 
2. Of Leaſes made by them pur ſuant to the Statute of 32 H. S. 


c. 28. ä 1 

Of Leaſes by Tenant in Tail. 
1. What Leaſes Tenant in Tail might have made by the Com- 
mon Law, ' ivy. 18 
2. What Leaſes Tenant in Tail may now make to bind his Iſſue, 
fiace the 32 H. 8. c. 28, w. 30 


3. When and in what Caſes the Iſſue in Tail, or Strangers, ſhall 
de bound by voidable Leaſes made by Tenant in Tail. iv. 33 
Of Leaſes for Lives or Years by Ecclefraſtical Perſons. 

1. What Leaſes they might have made by the Common Law, and 
of the ſeveral enabling and diſabling Statutes, with ſome general 
Obſervations on them. w. 39 

2. Of the Rules to be obſerved, and Qualifications requiſite to 
the Perfection of ſuch Leates, | | 

Rule 1. Where an Indenture or Deed is neceflary. iv. 50 
Rule 2. When ſuch Leaſes are to begin, 

1. When ſuch Leaſes as have no Date at all, or a void or 

impoſſible Date, are to begin. iv. 55 

2. Such Leaſes as have a good Date, and are delivered on 

the ſame Day; in what Caſes the Day of the Date or 

Delivery is to be taken inclufive, and in what Caſes ex- 

cluſive. 1. 38 

3. Such Leaſes as have a good Date, but are not delivered 

till a Week or Month, &c. after, when they are to begin, 

and how the Declaration on ſuch Leaſes is to be framed. 


iv. 57 

Rule 3. Within what Time the old Leaſe is to be ſurren- 
dered; and therein, of concurrent Leaſes. iv. 61 
Rule 4. That ſuch Leaſes are not to exceed three Lives or 
twenty-one Years, iv. 69 
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Rule 5. Of what Things Leaſes may be made to bind the Sue. 


ce ſſor. Vol. iv. 
Of Grants of Offices by Biſhops, c. within theſe Statutes, 


vide Tit. Offices. 
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Rule 6, What ſhall be ſaid a uſual Letting to Farm upon the 


ſeveral Statutes, and by what Perſons, 
Rule 7. What Rent is to be reſerved, 
1. That there muſt be a Rent reſerved. 


2. That this Rent muſt continue due and be payable to the 


Leſſors and their Succeſſors. 


iv. 
iv. 


iv. 


74 
78 


78 


3. That ſuch Rent muſt be the ſame, or more in Quantiiy 
than hath been reſerved within twenty Years next beſore 


ſuch Leaſe made. 


1, What ſhall be ſaid to be the ancient Rent where Va- 


riety of Rents have been reſerved, or ſomething formerly 


reſerved now omitted or varied. 
2. In what Manner ſuch Reſervation is to be made. 


iv. 
iv. 


79 
92 


Where the Addition of more Land, with or without the 
Addition of more Rent, ſhall avoid ſuch Leaſe, 


4. Where a Reſervation of the whole Rent, or 
Rata on a L.caſe of Part, ſhall be good 


iv. 84 
only pro 
iv. 55 


Rule 8. That ſuch Leaſes muſt not be made without Impeach- 


ment of Waſte. 


iv. 


87 


Of Leaſes by Parſens, Vicars, and others, with reſpect to other Qualif. 


cations, 


ow. 


88 


Of the Conſent or Confirmation of others to Leaſes made by Eccleſiaſtical 


Perſons. 


1. Where Confirmation is neceſſary, either in reſpe& of the 


Leaſes or Eſtates made, or of the Perſons making the ſame, 


9 
2. What Perfons are to cor firm ſuch Leaſes or Eſtates, and in 


what Manner. 


Iv. 


iv. 


3 


99 


3. What Eflates they who make ſuch Confirmation are to haze. 


4. At what Time ſuch Confirmation is to be made. 


iv. 
iv. 


11 
114 


5. How far Regard is to be had to the true naming of the Cor- 


poration or Perſons who do confirm. 


Of woid er woidable Leaſes by Ecclefraſtical Perſons. 


ly. 


117 


1. Agaiuſt whom Leaſes not purſuant to the Statutes, or other 


wile de ſective, are void or only voidable. 


iv. 


117 


2. By what Means and in what Cales {uch voidable Leaſes may te 


made good. 


iv. 


124 


3. The Manner of avoiding ſuch Leaſes as are only voidabe. 


iv. 


124 


Of Leaſes made by theſe wha have but a particular Eflate or Interift it 


the Lands leaſed. 
i. Ot Leaſes made by Tenant in Dower or Curteſy. 
2. Ot Leaſes made by Tenant for Life. : 


iv. 
iv. 


126 
120 


3. Of derivative Leaſes, or by one who is but a Leſſee for Vent 


himſelf. 
4. Of Leaſes made by a Diſſeiſor or Diſſeiſee, 


iv. 
iv. 


127 
129 


5+ Of Leaſes made by Joint-tevarts or Tenants in Common. 


6, Of Leaſes made by Copy holders. 
7. Of Leaſes made by Execytors or Adminiſtrators, 
15 


iv. 


130 


iv. 132 


iv. 


136 
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8. Of Leaſes made by a Bailiff of a Manor. Vol. iv. 137 

9. Of Leaſes made by a Guardian. iv. 138 

10, Of Leaſes made purſuant to Authority. . iv. 140 
11, Of Leaſes made purſuant to Powers in private Conveyances 
and Settlements. Iv. 143. vii. 483 

By what Form of Words Leaſes may be made. iv. 160, vii. 485 
What Certainty is requiſite to Leaſes for Years as to their Beginning, Con- 
tinuance, and Ending, iv, 168, vii. 486 
1. With tegard to the Date of the Leaſe. iv. 168 

2. With regard to other Circumſtances taken notice of in the 
Deed of Leaſe, whereby to aſcertain the Commencement there- 


of. iv. 174 

3. The Certainty of Leaſes for Years as to their — 
1 

4+ The Certainty of Leaſes for Years as to their Duration a4 

Ending. iv. 181 

In what Caſes and to what Reſpectts an Entry by the Lefſie is requiſite to 

the Perfection of his Leaſe. iv. 183 

Leaſes for Years, when to take Effet as a Reverſion, when as a future In- 

tereſt, and when neither the one nor the other. iv. 185 

Leaſes for Years by Eftoppel, how far and againſt wvhom ſuch Leaſes are 

good. iv. 189 


Liaſes for Years and future Intereſts, how far they may be barred or de- 
ſtroyed, and how far not, and where an Entry before the Term begun is 4 


Diſſeifen. iv. 195 
Hero far and by what Means Leaſes for Years in Truſt to attend an In- 
beritance may be barred or deſtroyed. iv. 198 


Leaſes for Years, <vhen merged by Union with the Freehold or Fee. 


iv. 201 
Of Surrenders of Leaſes for Years, 
1. Of Surrenders in Fact or expreſs, 
1. By what Words ſuch Surrender may be made, iv. 209 
2. Upon what Eſtate ſuch Surrender may operate. iv. 211 
2. Of Surrenders in Law, or implied Surrenders, 


1. With regard to Leaſes in Poſſeflion, iv. 212 
2. With regard to Leaſes in futuro. iv. 236 
| 3. With regard to the Thing itſelf ſo ſurrendered, iv. 216 
Ltaſes when determined by cancelling the Deed, iv. 218 


Leaſes when' forfeited. 


iv. 219. vii. 488 
UF the Renewal of Leaſes. 


iv. 221. vii, 488 


Legacies, Vol. IV. Page 336. 


What a Legacy properly is. iv. 337 
Where a Legacy ſhall be ſaid to be well given, | 
1. What Words make a good Bequeſt. iv. 339. Vii. 493 
2. What ſhall be ſufficient Deicription of the Perſon to take, 


iv. 341. vii. 493 


3. What ſhall be ſufficient Deſcription of the Thing given, and 
what ſhall be ſaid to be bequeathed. iv. 350 
hat ſhall be an Ademption or Extinguiſhment of a Legacy. iv. 354 
i bere a Legacy ſhall be preſumed to be a Satisfaction of @ Debt or Duty 
owing from the T eftator, iv. 362 
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Of Legacies weſted or lapſed. | 8 
1. Where it ſhall be a lapſed Legacy by the Legatees dying in the 
Lifetime of the Teſtator, and where in ſuch Caſe it ſhall vet 
in anotter Perſon io whom it is limited over. Vol. iv. 387 
2. Where « Legacy ſhall be ſaid to be veſted or lapſed, being 10 
de paid at a future Time, to which the Legatee did not arrive, 


| iv. 393. 
Where Legacies or Portions charged on the Real Eſtate are relied 

% for the Benefit of the Heir at Law, ſee Tit. Heir and Anceſtor, 

Of conditional Legacies, and how far the Condition muſt be complied with, 


_ otherwiſe the Legacy will be forfeited. Iv. 410. vii. 4g; 
Of /pecific and pecuniary Legacies, and the Difference between them, 
85 iv. 42; 
Of abating, refunding, and giving Security for that Purpoſe, iv. 427 
97 79 wc Legacies and Legatees. iv. 423 
JF the Payment 4. 1 1 
1. What all be a good Payment and to whom to be made, 
| IV. 42 
2. At what Time a Legacy is to be paid. iv. = 
3. Where the Legatee ſhall have Intereſt, and Maintenance in the 
mean Time iv. 435. Vile 497 
Of the Executor's Aſſent to a Legacy. iv. 444 
Legacies in what Court, and how properly recoverable, iv. 446 
Libel, Vol. IV. Page 449. Vol. VII. Page 498. 
What fhall be ſaid à Libel. 


1. How far it is neceſſary that it ſhould be in Writing. iv. 449 
2. What Degree of Defamation will amount to a Libel. iv. 450 
3. What Certainty in the Matter and Application will make it a 


Libel. ; iv. 453 
4. Whether any Proccedings in a Court of Juſtice will amount to 
a Libel. | Iv, 454 


5. Whether any Thing of this Kind can be juſtified, iv. 455 
Who hall be ſaid a Libeller, 
1. Who ſhall be ſaid the Author or Compoſer of a Libel. iv. 457 


2. Who the Publiſher. iv. 48 
The Offenders head puniſhed. iv. 459 


Limitations of Actions. Vol. IV. Page 460. 


Of the Limitation of Ations at Common Law, and before the Statut 


32 H. 8. cap. 2. iv. abi 
Of the Limitation of real Adions, purſuant to 32 H. 8. cap, 2. and 21 Ja. 
cap. 16. iv. 462 


Of the Limitation of Time in regard to Actient on Penal Statutes, iv. 460 
Of the Limitation of Time in regard to perſonal Actions, purſuant to 21 Jac. l. 
cap. 16. 
2 Of Actions of Aſſault and Battery. iv. 409 
2. Of Actions of Slander. iv. 
3. Of Actions ariſing upon Contract and founded in Maleficie. 
1. Of what Nature or Degree the Action muſt be, ſo 2s to be 
barred by the Statute. iv. 470 
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2. Whether a Truſt or equitable Demand be n me Statute, 
ol. iv, 
3. At what Time the Right of Action ſhall be ſaid to have —— 
crued, be fore which the Statute can be no bar. iv. 474 
4. In what Court the Demand muit be made, or what Courts 
are bound by the Statute. i. 475 
Of the Exceptions in the Statute 21 Jac. cap. 16. and what will ſave a 
Bar thereof. 
1. What Actions are within the Savings of the Statutes. ive 477 
2. Of the Exception in relation to Infants, Cc. iv. 477 
3. Of the Exception in relation to Accounts between Merchants, 
iv. 478 
4. Of the Exception in relation to Perſons beyond Sea. iv. 478 
5. Where no Executor or Adminiſtrator to ſue or be ſued. iv. 479 
6. Where no Juriſdiction to ſue on, or hindered by ſome Autho- 
rity. iv. 480 
7. Where the ſuing out a Writ will ſave the Bar of the Statute, 
iv. 481. vii. 499 
8, Where a Debt barred by the Statute ſhall be ſaid to be revived. 
iv. 48 
Of the Manner of pleading and taking Advantage of the Statute of Limits 


ations. iv. 484. vii. 499 
Maihem. Vol. IV. Page 486. 
IWhat it is. iv. 486 
How puniſbed. iv. 486 


Paintenance, and the Offence of Buying or 
Selling a pretended Title, Vol. IV. Page 488. 
What ſhall be ſaid to amount to an Ad of Maintenance. iv. 4%g 


In what Reſpeds ſome ſuch Ads may be juſtified 
1. How far they are juilifiable in reſpeR of an Intereſt in the 


Thing in Variance, iv. 490 
2. How far in reſpe& of Kindred or Affinity. iv. 491 
3. How far in reſpeQ of other Relations; as that of Lord and 

Tenant, Maſter and Servant. iv 491 
4. How far in reſpect of Charity. iv. 491 


5. How far in reſpect of the Profeſſion of the Law. iv. 491 
How Maintenance is reftrained and puniſhed by the Common Law. iv. 492 
Hew reſtrained and puniſhed by Statute. iv. 493 
Of the Offence of Buying or Selling a pretended Title. iv. 494 


Mandamus. Vol IV. Page 495. 


Of the Nature of the Writ ; and therein, of the Suggeſtion and Manner of 


awarding thereof. Iv. 497 
Of ihe Form thererf,, and for what Irregularities it may be quaſhed or 
ſuperſeded. iv. 498 


In what Cet to be granted. 
1. Where it lies to reſtore or admit a Perſon to an Office, and 
what ſhall be ſaid ſuch a Public Office for which a Mandamus 
will lie, wv. 500 
| Nx 4 2. Where 
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2. Where the Party's having another Remedy is a ſufficient Found. 
ation to deny it; and therein, of granting Mandamus's to re- 
tore Members of Colleges, &c. Vol. iv. 504 
3. What Removal or turning out of an Officer will entitle him to 

a Mandamus, iv. 5 
Where it lies to inferior Courts and Magiſtrates, to oblige them to do that 
Juſtice, which the Public Good requires and the Law enjoins. iv. 507 
Of the Authority by which it iſſues and therein, of the diſcretionary Power 


in the Court, of granting or refuſing it. iv. $14 
To whom to be directed. iv. 515 
By whom to be returned. f iv. 516 
Of the Manner of enforcing Obedience to the Writ, and compelling « 

Return. iv. 517 
What ſpall be ſaid a good Return. iv. 518 
Of traverſing the Return, and taking I ue thereon. Iv. - 520 
Of the Party's Remedy for a falſe Return, Iv. $21 
Of awarding a ferempiory Return, | iv. 522 


Marriage and Divorce, Vol. IV. Page 523. 


What Perſons may marry within the Levitical Degrees. iv. 525 
Of E/pou/als and Marriage Contra#s ; and therein, of the Difference be- 
tween Contracts in prætenti and futuro, and the Remedies for the Vis. 
lation thereof. | iv. 529 
Of the Solemnization and Ceremonies requifite to a complete Marriage; 
end therein, of the Offence of performing the Ceremony without due Au- 


thority or Licence. iv. 531 
Of Offences againſt the Rights ef a Marriage, ; 

1. Of the Offence of a forcible Marriage. iv. 538 

2. Of the Offence of marrying an Infant Female under the Age of 

ſixteen, without Confent of Guardian. iv. 540 


3. Of the Offence of procuring an improvident Marriage; and 
therein, of Marriage Brokage Contracts and Agreements. iv. 540 
Marriage how long to continue ; and therein, of the ſeveral Kind: of 


D:wverces. 


1. Of Elopement. iv. 549 
2. Of the Offence of taking away a Wife, and of criminal Con- 

verſation. | iv. 651 
3. Of the ſeveral Kinds of Divorces. iv. $53 


Maſter and Servant. Vol. IV. Page 556. 


Of the Manner of hiring and binding a Perſon, Servant, or Apprentice. 
| iv. 557. vii. 500 

Who may ſerve or are capable of binding themſelves Servants or A}- 
prentices. iv. 562. vil. 500 
Of the Juriſdiction of Juſtices of Peace in binding out Apprentices, in 
ebliging Maſters to provide fer them, in compelling them to refund tht 
Money had with them, and in diſcharging Apprentices from their Maſteri. 
iv. 564. vii. 500 


Of the Neceſſity of ſerving an Apprenticeſbip, as a Qualification to follew 


4 Trade within the 5 Eliz. Cap. 4. iv. 571 
1. What ſhall be ſaid a Trade, which a Perſon is prohibited 0 
follow, withia the Statute. iv. * 
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2. What Manner of following or exerciſing a Trade ſhall be ſaid 
within the Statute. Vol. iv. 574 


3- What Kind of Service will be a ſufficient Qualification within 


the Statute. Iv. 574 

4. By whom the Offence of following a Trade without a Qualis- 
cation is cognizable. iv. 

5. Of the Form of the Proceedings in order to a Conviction, for 

following a Trade without being qualified. iv. 576 

Of aſſigning and turning over Apprentices to other Maſters, iv. 577 

Of making Apprentices free, iv. 578 

How Apprentices are to be taken care of when their Maſters happen to die. 

| a iv. 579 

Of Servant Wages, how recoverable. Iv. 280 

What As of the Servant are deemed the Maſter's, of which the Maſter 

may take Advantage. ive 582 

What As of the Servant ſhall be deemed the Maſter's, for which the 

Majter ſhall anſaver and be bound. iv. 583 


For what Acts of his ſhall the Servant himſelf anſwer to others. iv. 587 
Fer what Atts of his ſhall the Servant anſwer, and be reſponſible to his 

Maſter. 
1, Where by an implied Truſt or Confidence a Servant ſhall an- 


{wer in a Civil Action. iv. 588 

2. Where Servants and Apprentices ſhall be puniſhed criminally, 

for Acts done in relation to their Maſters. iv. 589 

Of the Maſter's Authority over bis Servant, and how far he may correct 
and puniſh him. iv. 592 
Of the Maſter's Remedies again}? others for inticing away, and other 
Injuries done, in relation to his Servant, iv. 593 
What a Maſter or Servant may juſtify doing in each other's Defence. 
„„ 

Merchant and Merchandize. Vol. IV. Page 595. 
Of Alien Merchants. iv. 597 


Of Principals and Factor. 


iv. 5990. vii. 500 
Of Partners and joint Traders, 11 


iv. 003. vii. 501 


Of Oxwners and Maſters of Ships. iv. 611 
Of Mariners. | iv. 617 
Of Average. iv. 621 
Of Hypothecation. iv. 625 
Of Charter Parties. iv. 626 


Of Policies of Inſurance. 


1. Of Marine Inſorances. iv. 629. vii. gol 


2. Inſurances upon Lives, | w. 673 

3- Inſurance againſt Fire. iv. 675 
Of Bottomry and Reſpondentia. iv. 676 
Of Bills of Lading. iv. 683 
Of Bills of Exchange. 


1. Of the Nature and different Kinds of Bills of Exchange and 
negotiable Notes. 


1. Of Foreign Bills, iv. 685 
2. Of Inland Bills. iv. 687 
3- Of Promiſſory and negotiable Notes, iv. 68g 
2. What ſhall be ſaid a Bill of Exchange, or negotiable Note, 


within the Cuſtom of Merchants, iv. 695 
| 3. Who 
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3+ Who ſhall be ſaid liable to the Payment thereof; and therein, 
of ſuing the Drawer, Indorſer, or Acceptor. Vol. iv. 701 


4. Who ſhall be ſaid entitled to the Money. iv. 703 
Of the Indorſement. iv. 703 
8. Of the Acceptance. 
1. What ſhall be ſaid a good Acceptance. iv. 711 
2. Whoſe Acceptance ſhall bind. iv. 713 
3. Whether an Acceptance may be qualified. iv. 714 
4. Of the Effect of an Acceptance. iv. 719 


7. Of the Proteſt. | 
1, Of the Neceſſity and Validity of the Proteſt. iv. 724 
2. At what Time to be made and therein, of giving Notice to 
the Drawer; of the Drawer's Reſuſal, ſo as to entitle the 


Party to Principal, Intereſt, and Coſts. iv. 725 
8. Of the Action and Remedy on a Bill of Exchange, and Man- 
ner of declaring and pleading therein. iv. 731 


Of the Proviſions for the Encouragement of Shipping and Navigation, 
1. Of the Plantation Trade. 
1. Of the general Trade with the Foreign Dominions of his 


Majeſty in Alia, Africa, and America. i. 741 

2. Of the Trade of the Colonies with the Territories of the 
United States. iv. 742 

2. Of the Trade with Lia, Africa, and America. ive 743 
3. Of the European Trade. ive 744 
4. Of the Coaſting Trade. ze. 745 
5. Of the Fiſheries. iv. 745 
6. Of Britiſh Ships. iv. 746 


Milnomer and Addition, Vol. IV. Page 751. 


What Names are the ſame, and may or may not be miſtaken. iv. 752 
What Names and Additions are required by Law, and muſt be truly in- 


ferted. 
1, Of the Difference between the Chriſtian Name and Surname. 
. 752 
2. Of the Addition of the Eſtate or Degree. iv. 753 
; 3+ Of the Addition of the Myſtery. iv. 756 
4+ Of the Addition of the Town, Hamlet, Place, or County, 
| We. 757 
; 5. Of Additions which are only Conveyances to the Action. 
; | iv. 75 


Where the Name is truly put at firſt, and afterwards varied from. iv. 758 
Of the Difference between a Miflake in Grants, Obligations, &c. and judi- 


cial Proceedings. iv. 760 
| At what Time the Miſtake muſt be taken Advantage of, aud how the Jamt 
| is ſalved. iv. 761 
Of the Manner of taking Advantage of and pleading a Miſnomer, or Want 

of Addition, iv. 702 

| Who may take Advantage thereof. iv. 763 


Monopoly. Vol. IV. Page 76. 


Monopoly, what it is, and hew refiraingd by the Common Law, iv. 764 
How refrained by Statute, iv. 765 


Mortgage. 


INDE X. 
Mortgage. Vol. V. Page 1. 


Of the Original and ſeveral Kinds of Mortgages. Vol, v. 2 
* Hall be deemed a Mortgage, or Eflate redeemable. v. 8 
Of the Nature of a Mortgage as to the diſtin Intereſts of the Mori gagor 

and Mortgagee. V. 15 
Of the legal Performance of the Condition. v. 22. vil. 503 


Of the Equity of Redemption and Forecloſure. 
1. Who — redeem, and by whom the Mortgage-money ſhall 
be paid. 2M 
2. To whom the Mortgage-money ſhall be paid. "97 
3. Of the Precedency and Right of Redemption, where there are 
ſeversl Mortgagees or Incumbrancers; and therein, of their 
Remedies againſt each other, as well as againſt the Mortgagor. 


V. 40 
4. How far the Porchaſing in a precedent Mortgage or Incum- 
brance will protect ſuch Purchaſer, and entitle him to a Prece- 

' dency of Redemption. 55 


v. 
5. Of the Equity which mult be done by him, who would fe- 
deem, to the Perſon 2gaiaſt whom a Redemption is prayed. 


V. to 
6. At what Time the Redemption muſt be, v. 90 
7. Of the Manner of redeeming and foreeloſing. v. 96 
Mortgagees and their Aſſignees, how to account, and what Allowances to 
make, v. 103. vii. 504 

Murder and womicide. Vol. V. Page 116. 
In what Caſes a Man may be ſaid to kill another, v. 118 
' Who are ſuch Perſons, by killing of whom a Perſon may be ſaid to commit 
Murder. V. 121 

What Hall be deemed Murder. 
1. Where it ſhall be ſaid to expreſs Murder, and of Malice pre- 
nſe, V. 121 
« Wie the Malice ſhall be ſaid to be implied, or by Preſump- 
tion of Law. 


1. Where the Homicide being voluntarily committed, and 
without Provocation, the Law implies Malice. v. 126 

2. When done on an Officer or Miniſter of Juſtice. v. 127 

3+ When done by Perſons in the Execution of {ome other un- 
lawful AR, v. 129 

Of Manſlaughter ; and therein, of Manſlaughter exempt from Clergy by the 
Statute of 1 Jac. 1. cap. 8. Ve 131 
Of juftifiable Homicide. 
1. As it happens in the due Execution and Advancement of 


public Juſtice. v. 133 
2. As it happens in the Defence of a Man's Perſon, Houſe, or 
Goods, v. 135 

OF excuſable Homicide. 
1. Of Homicide per infortunium, or Chance-medley, v. 137 
2. Of Homicide / de/endendo, v. 138 
Monduit. 
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NDonſuit. Vol. V. Page 140. Vol. VI. Page 50s, 
Of the Nature theref, and how it differs from a Retraxit, Vol. v. 140 


Who may be nonſuit. v. 142 
In what Actions there may be a Nonſuit. V. 143 
At what Time a Non/uit may be. v. 143 

How far the Nonſuit of one ſhall be the Nonſuit 2. anot her. . 

How far a Nonſuit for Part of the Thing in Demand ſhall be a Nonſz 
for the Whole. v. 145 
Of the Effet of a Nonſuit ; and thertin, of its being a peremptory Bar. 
v. 145 


Muiſances. Vol. V. Page 146. 


What ſhall be ſaid a Nuiſance. v. 146 
How far the Indidtment muſt charge it to be an Annoyance to all the King's 

Subjects. v. 151 
How a Nuiſance is to be removed or abated. V. 152 
How the Offence is puniſhable. v. 153 


For Nuiſances relating to the Highways, ſee Tit. Highways. 
For thoſe relating to Bridges, ſee Tit. Bridges. 
For thoſe relating to Public Houſes, ſee Tit. Inns and Innkeepers, 


Obligations. Vol. V. Page 154. 
Of the Nature of the Security called a Bend or Obligation. v. 154 


vii. 50 

What Words create ſuch a Security. v. — 

Of the Ceremonies requiſite to a Bond or Obligation ; and therein, of Sign- 

ing, Sealing, Date, and Delivery, v. 159 
Of the Parties to the Obligation. 

1. Who may bind themſelves, or be Obligors. v. 160 

2. Who may take ſuch Security, or be Obligees. v. 161 

3- Whoſhall be ſaid to be the Obligee; and therein, of making 

ſeveral Obligees. v. 162 


4. Where there are ſeveral Co-obligors or Sureties; and therein, 
where they ſhall be ſaid to be jointly and ſeverally bound, and 
of the Obligee's Remedy againſt all or any of them. 

v. 163, vii. 506 

5. Of their Remedies againſt each other. v. 168. vil. 507 

Of the Condition and Conſideration of the Obligation. 


v. 1 
| How the Breach muſt be aſſigned and ſet forth, and the Manner of plead- 


ing Performance, and in Bar. v. 169 


Offices and Officers. Vol. V. Page 178. Vol. 
| VII. Page 508. | 


o the Nature of an Office, and the ſeveral Kinds of Offices, v. 179 
ices, by what Authority created. v. 180 


Who hath a Right of granting or aſſigning an Office ; and therein, of ont 
Office being incident to another. EIT v. 182 


Of the Grant of Offices by Ecclefia/tical Perſons, v. 0 


Wi 


Of 
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Of the Ceremony requiſite to a complete Creation or Grant, and of the Oaths 


required by * 5 Vol. v. 188 
Of the Offence of buying or ſelling an Office, and what Offices are probi- 
2 to be thus diſpoſed of. V. 191 


What Remedies a Perſon having a Right to an Office muſt purſue, to be 
let into the Enjoyment of it, and how a Dijturbance is puniſhable. 
We. -1 
Of the Nature of Offices as to their Duration and Continuance; and . 
in, of pheir being grantable in Fee, for Life, Years, at Will, and Rever- 
fron. v. 199 
Offices by whom to be executed, and who are incapable thereof. v. 203 
Of the Manner of executing them ; and therein, of Offices that are incom- 
patible, and where an Office may be executed by twwo or more Perſons. 


„ 1 
Of the Execution of an Office by Deputy; and therein, of Superior: being 
an/werable for their Deputies, v. 2006 
Of the Forfeiture of an Office. V. 210 
Where for Corruption and oppre//ive Proceedings Officers are puniſhable ; 
and therein, of Bribery and Extortion. Lon. v., 213 
Outlawry. Vol. V. Page 214. 
In what Cafes Proceſs of Outlawry lies. V. 217 
By what Juriſdiction ſuch Proceſſes are to iſſue, v. 218 
Again/t whom Proce/s of Outlawry may be awarded. 
1. Whether it may be awarded againſt a Peer. 21 
2. Whether Proceſs of Outlawry may be awarded againſt an In- 
fant. v. 220 
3. Of awarding Proceſs of Outlawry againſt a Feme Sole or Co- 
vert, and the Proceedings thereon, V. 220 
4. Of awarding Proceſs of Outlawry againſt ſeveral Defendants, 
and the Proceedings thereon. v. 221 


5, Of awarding Proceſs againſt Principal and Acceſſary. v. 222 
What Forfeitures and Diſabilities an Outlawry ſubjeas the Party to. 


1. Where it is of the ſame Effect with a Sentence or Judgment. 


| v. 233 

2. Of the Forfeiture as to Lands, Goods, c. and therein, of the 

Difference betwern Outlawries in Criminal and Civil Caſes, 

and of the King's and Party's Intereſt at whoſe Suit the Out- 
lawry was had. 

1. Of the Difference between the Forfeiture in a Criminal and 


Civil Cate, V. 224 
2. What Things are forfeited by the Outlawry. V. 225 
3. To what Time the Forfeiture ſhall relate. v. 228 


4. Of the King's and Party's Intereſt at whoſe Suit the Out- 
lawry was had, in the Eſtate and Effects of the Party out- 
lawed, and their Remedies for the ſame. V. 230 

3. Of the Party's Diſability to bring any Action. V. 233 
4. What further Diſabilities Outlawries ſubjects the Party to. 


v. 237 

Of the Regularity of the Proceedings on an Outlawry, and for what Er- 
rors it may be rever/jed. : 

1. Where for want of ſuch Proceſs as required by Law the Out- 


lawry may be reverſed, V. 238 
2. Where 
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2. Where far want of Form in ſuch Proceſſes the Outlaury 


may be reverſed. Vol. v. 239 
3. Where for Variance in ſuch Proceſſes the Outlawry may by 
reverſed. V. 240 


4. Where for a deſective Execution and Return the Outlawry may 
be reverſed. 
3. To whom ſuch Proceſs is to iſſue and be executed, v. 241 
2. To what Place the Proceſs is to iſſue ; and therein, of the 
Quinto exactus, and Proclamations on an Outlawry, v. 242 
3. What ſhall be ſaid a good Execution and Returp. v. 246 
Of the Manner of reverſing an Outlawry ; and therein, of the Diffr- 
ence between Errors in Fad and in Law. V. 248 
What the Party muſt do in order to entitle him to a Reverſal, 
1. Of appearing in Perſon or by Attorney, and giving Bail. 
v. 251 
2. Of ſuing out a Scire Facias. v. = 
The Edt and Conſequences of @ Reverſal. 
1. Where the Proceedings on the Reverſal are in the ſame Plight 
as if no Outlawry, had been. v. 255 
2. To what the Party ſhall be reſtored on the Reverſal of x 
Outlawry. v. 256 


Papiſts and Popiſh Recuſants, Vol. V. Page 257, 


The Diſabilities, Reflraints, Forfeitures, and Inconveniencies which Popiſo 
Recuſants are ſulject to. 

1. Of their Diſability to bring any Action. v. 268 

2. Of bearing any public Office or Charge. v. 259 

2. Of claiming any Part of a Huſband's Perſonal Eſtate. v. 200 

3+ Of claiming an Eſtate by Curteſy or by way of Dower, aſter a 


Marriage againſt Law. v. 261 

Of the Refiraints they are put under. 
| 1. From going five Miles from Home. v. 261 
2. From coming to Court. v. 262 
3. From keeping Arms. v. 262 
4. From coming within ten Miles of London. v. 262 

Of the Forfeitures they are liable to. 
1. That of two Parts of a Jointure or Dower; v. 263 
2. That of 201. for not receiving the Sacrament yearly after Con- 
formity. v. 263 
3. That of 1co/. for an unlawful Marriage. v. 263 
4. That of 100/, for an Omiſſion of lawful Baptiſm, v. 263 
5. That of 20. for an unlawful Burial, v. 264 


Of the Iacenveniencies they are ſubject to. 
1. That their Houſes may be fcarched for Reliques, whether they 


be Men or Women. v. 204 
2. If they be Women, and married, that they may be nn. 
v. 264 


ile Offence of not making a Declaration again Pepery, and the Re- 
frraints it Jibjer them to. 


1. From fitting in Parliament. v. 264 
2. Holding a Place at Court. v. 263 
3. From living within ten Miles of London. | v. 265 
4. From keeping Arms, v. 260 


ef 
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Of the Offence in promoting or profeſſing the Popiſh Religion. 
* 1. Of the Offence of ſaying or hearing Mais — Popiſh Ser- 


vice. | Vol. v. 266 
2. Of giving or receiving Popiſh Education. v. 267 
3. Of buying or ſelling Popiſh Books. v. 270 
4. Of keeping School. V. 270 
5. Of withholdin a competent Maintenance from a Proteſtant 

Child. v. 270 
6. Of the Diſability of thoſe profeſſing the Popiſh Religion to 

preſent to a Church. v. 270 


7. Of their Diſability to purchaſe, v. 273 


Pardon, Vol. V. Page 285. 


By auhom to be granted. | v. 28g 
In what Caſes, and for what Offences it may be granted. v. 286 
Where a Pardon is grantable of common Right. v. 289 


Of the Validity 'of a Pardon; and therein, by what Words, Treaſons, 
Muraer, Felony, and other Offences may be pardoned ; and therein, of 
Pardons by Implication, and where the King ſhall be ſai! to be deceived 


in his Grant thereof. v. 290 
Whether a Pardon may be conditional. V. 292 
Who may take Advantage of a Pardon, and to whom it ſhall be ſaid to ex- 

tend. V. 293 


In what Manner a Pardon is to be taten Advantage of. 
1, In what Manner a general Pardon by Parliament is to be taken 
Advantage of. 


Ve 2 
2. In what Manner a particular Pardon under the Great Seal 7 
to be taken Ad vantage of. | V. 294 
The Effes and Conſequences of a Pardon, and te what the Party Jhall be 
reſtored. V. 295 


Pauper. Vol. V. Page 297. 
Of the Right to ſue in pro forma pauperis, ad the Manner of Admit- 


tance. V. 29 
Whether the Defendant may be allowed to defend, as wwell as a Plaintiff to 

ſue, in torma pauperis. v. 299 
In what Caſes to be ſo admitted. V. 300 
In what Caſes to be diſpaupered and to pay Cofts. v. 300 


Perjurp. Vol. V. Page 301. Vol. VII. Page 508. 


What it is by the Common Law, nnd how reſtrained and puniſhed, v. 302 
How reſtrained and puniſhed by Statute. v. 303 


Piracy, Vol. V. Page 310. 
Piſchary, Vol. V. Page 318. 
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Pleas and Pleading. Vol. V. Page 155 . 


The ſeveral Parts and the Order of Pleading. Vol. v. 326 
The Declaration, 

1. The Nature thereof; and therein, of adding ſeveral Counts 

in the ſame Declaration. v. 328 


2. Who may join or be joined in the ſame Declaration. v. 330 

What Matters may be joined in the ſame Declaration. v. 330 

4. Of the Declarations a agreeing with the Writ. v. 331 

5- Of the Sufficiency and Certainty required in the Declaration; 

and therein, of Matters of Inducement, and that which is. the 

Giſt of the Adlion. 

1. Where by the Declaration it muſt appear that the Deer 
hath a Right. 32 

; 2. Where the Plaintiff muſt ſhew that he hath performed what 

was requiſite on his Part. 337 

3+ Where general Allegations i in the Declaration NN. ; 


and therein, of Miſrecitals and Omiſſions. v. 339 

4. 'Pectrr the Averments muſt be poſitive and mas] in the 
eclaration. 345 

e Certainty required in the Deſcription of the + Thing 

declared for. 347 

6. Of the Declaration's being good in Part and void i in Part, 

v. 349 

Of Imparlaxce. X 
1. Of the Nature thereof, and the ſeveral Kinds. v. 351 


2. What the Defendant muſt do before any Imparlance. v. 352 
3. What he is to plead after the general Impariance. v. 353 
4+ What may be pleaded after the ſpecial Imparlance. v. 354 
In what Caſes the Courts exerciſe a diſcretionary —_— in 
granting or refuſing an Imparlance. ; 
Of making Defence ; and therein, of the Difference betæucen full a ber 45 
Defence. V. 5 
The ſeveral Kinds of Pleas, ; 
1. 75 Pleas to the juriſdiction. 
. To what Courts to be pleaded, and of the Difference be- 
"pil a Plea to the Juriſdiftion and a Claim of En 


357 
2. The Manner and Time of Pleading to the JuriſdiQtion 


v. 360 
2. Of Pleas in Abatement, Jae Tit. Abatement. | 
Of Foreign Plea. vii. 383 
Of Pleas in Bar and in Chief. 
1. Of the General 1flue, and how formed. v. 361 


2. Immaterial and informal Iſſues, and where aided. v. 364 
3. Of ſpecial Pleas; and therein, of Pleas amounting to the gene- 
ral Iſſue, and of Matters which may be pleaded or given in 


Evidence, vo. 870 
4+ Of ſham Pleas, and the Conſequence of falſe Pleading. 
v. 377 
Traver/e. 
1. The Nature thereof. v. 378 
2. In what Caſes a Traverſe is permitted. v. 351 
3. In what Caſes a Traverſe is neceſlary. v. 383 


4. Whether there may be a Traverſe upon a Traverſe v. 115 


Pla 


Repl, 


Dom 
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5. To what Point the Traverſe ſhall be taken; and therein, what 
Matters are traverſable, and of the Manner of taking there- 
of. | | Vol. v. 390 

Pleas in Bar, their Sufficiency and Certainty. 


1. That the Plea mult be proper, and adapted to the Action. 


| v. 400 
2. That the Plea muſt be good in Sobſtance; and "rot of 
Matter of Inducement, and that which is the Gift of the De- 
fence. v. 404 
3. Of general Pleading to avoid Prolixity ; and therein, of affirm - 


ative and negative Pleas, v. 408 

4. Of Surpluſage and Repugnancy in Pleading. V. 414 
5. That the Pleading ought to be direct and not argumentative. 
v. 418 

6. Negative Pregnant. v. 419 
7. That Things muſt be pleaded according to their Operation in 
Law. f | V. 421 
8. Of Colour in Pleading. | V. 423 
9. Of pleading Non-tenure and Diſclaiming. V. 426 
10. Pleading Hors de ſon fee. V. 427 
11. Eftoppels in Pleading. v. 428 


12. Pleading with a Profert, and demanding Oyer. 
1. In what Caſes there muſt be a Prefert or Monſtrant de fait. 


v. 2 

2. Of demanding Oyer. v. = 

13. Pleading a Recovery in a former Action. V. 439 

Duplicity in Pleading. 

1, The Reaſon 2 Duplicity is a Fault, and the Manner of tak- 

ing Advantage thereof. | V. 443 

2. What ſhall be ſaid Duplicity in Pleading. v. 445 

3. Of pleading double by Leave of the Court, V. 447 

Departure in Pleading. v. 449 
Repleader. 

1, Of the Nature of a Repleader, and Manner of awarding it. 

. 453 

2, A Repleaderin what Caſes to be awarded. v 454 

3- Repleader at what Time to be awarded, v. 457 
Denurrer. 

1. The Definition and Nature of a Demyurrer. v. 457 

2. The Manner and Form of demurring ; and therein, of joining 

in Demurrer, and waiving thereof. v. 458 

3- What Facts are admitted by a Demurrer. v. 460 


4. How far a Judgment on a Demurrer is peremptory. v. 460 
5. Of the Difference between a general and ſpecial Demurrer. 


v. 461 
6. What Things are good on a general Demurrer, that would be 
otherwiſe on a ſpes1al one. v. 463 

7. Demurrer to Evidence, v. 4 
Plea at what Time to be put in, and the Ceremony requiſite therein. v. 469 
Continuance and Diſcontinuance in Pleading. Ve. 473 
Heat. Puis darrein continuance. Ve. 477 


* more of Pleadings, vide the Diviſion Phadings under many 
itles, 


Yor, VII, Y y Premuntre. 
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Premunire, Vol. V. Page 481. 


What Offences come under the Notion of a Premunire: Vol. v. 481 
Of the Puniſhment therein, v. 484 


Prerogative. Vol. V. Page 486. 


When the King commences his Reign, and the Ceremony reguiſite therein. 


v. 491 
Of the King's Preregative as univerſal Occupant. 
I. That he is univerſal Occupant, and entitled to all dereli& 


Lands. V. 494 
2. Of his Prerogative in Eſcheats. v. 4% 
3. Of his Prercgative in Seas and Navigable Rivers. v. 497 
4. Of his Prerogative in Swans and Royal Fiſhes. v. 501 


5. Of his Prerogative in Poris and Havens, v. 502. Vit. 509 
6. Of his Prerogative in Zeacons and Light-Houſes. v. 510 
7. Of his Prerogative in Wreck. v. $1 
8. Of his Prerogative in Relation to Coins and Mines. v. 513 
9. Of his Prerogative in derelict Goods; and therein, of Waits, 


Strays, and Tresſure Trove. ; v. 516 
10. Of his Prerogative in Fires and Forſeitures. v. 518 
Of his Preregative over the Perſons of his Subjeds. 

1, Who ſhall be ſaid his Subjects. v. 510 

2. That he is entitled to the Service and Allegiance of his Sub- 
jects; and theres, of the Oaths injoined them. v. $520 

3. That he may reſtraia his Subjects from going abroad; ard 
therein, of the Writ de Ne exeat Regus. v. 522 

4. That he may command his Subjects to return home; and 
therein, of awarding a Privy Seal. v. 524 


Of the King as the Fountain of Fuſtice, and entruſted with the Execution 
of the Laws. 


1. That all Civil Juriſdiction flows from the King. v. 526 
2. Of the King's Prerogative in Ecclefiaftical Matters. v. 527 
3. Of his Prerogauve in creating Officers, v. $631 
4. Of his Prerogative in making War and Peace. v. 532 
vii. 511 

5. Of his Prerogative in taking care of Infants, Idiots, Luna- 
ticks, and Charitable Uſes. v. 533 
6. Of his Prerogative in pardoning. v. 534 
7. Of Diſpenſatious and Noa nes. v. $534 
8. Of his Proclamations. v. 548 


HFoau the Rules of Law differ with reſpect to the King and a private Per- 


Jon. v. 550. vii. $I! 
1. Of what Things incapable from the Dignity of his Perſon and 
Ofice, v. 550 

2, What Things envre to him in his natural, what in his political 
Capacity. v. 551 

3. Of the Difference in the Rules of Law as directing the King's 
Property, otherwiſe than that of a Subject. . 

4+ That his Rights ſhall be preferred to the Subjects where they 
happen to meg, v. 558 
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5. Of Adds of Parliament which extend to or bind 2 the King. 
ol. v. 

6. That no Laches can be imputed to him; and therein, of = 
Maxim Nullam Tempus occarrit Regi. v. 562 

7. Of his Prerogative in his Suits and Proceedings in Courts of 
Juſtice. . - 

Of the Kings Grants and Letters Patents. 

1. What Things the King may grant. v. 577. vii. 513 

1. Of Grants ariſing from his Prerogative of Power, and which 


are inſeparably annexed to the Crown, * $79 
2. Of Grants ariſing from his Intereſt. V. 579 
3. How far the King mult have aa Iatereſt, in order to enable 
him to grant. V. 590 
4. Grants tending to a Monopoly; and therein, of Things of a 
new Invention. v. 591 


5. Grants of the ſole Liberty of Printing. v.: 9 
2. Of the Conſtruction of the King's Grants and Letters Patents, 
as to their being good or void; and therein, of the King's be- 


ing deceived in his Grant. v. 602 
3. Where the King's Grantee ſhall partake of his Prerogative. 
v. 6c6 


Privilege, Vol. V. Page 607. 


The Duties and Offices from which certain Perſons by reaſon of their Privi- 


lege are exempt, v. 608 
The particular Privileges in Suits allowed Officers and Attendants in the 
Ceurts of Juſtice. 

1. Who are the Officers thus entitled to Privilege. v. 613 

2. Of the Privilege and Protection allowed thoſe whoſe Attend- 
ance is neceſſarily required. | v. 616. 

3. In what Caſes this Privilege is to be allowed. v. 618 

4. Of claiming and allowing Privilege; and therein, that it muſt 

be ſet forth and pleaded. v. 619 

5. How privileged Perſons are to ſue and be ſued. v. 623 

vid. 513 


6. Whether there can be Privilege againſt Privilege, v. 625 
Privilege of Peers and Members of Parliament. 


i Who are entitled to this Privilege. v. 626 

2. How far this Privilege extends to their Servants and Attend- 

ants v. 627 

3. In what Caſes this Privilege is to be allowed. v. 629 

4. Of the Commencement and Continuance of this Privilege. 

V. 631 

5. How Privilege is to be claimed and taken Advantage of. 

v. 634 

6. What ſhall be deemed a Breach of Privilege. 1 

7. Of the Proceedings in Courts by and againſt Perſons entitled 

to Privilege of Parliament. v. 638 
Prohibition, Vol. V. Page 6456. 

What Courts may grant a Prohibition. v. 648 

Whether the granting a Prohibition be diſcretionary or ex debito * 

x V. 1g 
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Who have a Right to ſuch Writ, and may demand it. Vol. v. 650 
Who may join in ſuch Writ. | v. 651 
Of the Suggeſtion and Manner of obtaining a Prohibition, v. 651 
When to be granted abjolutely, or hoc uſque only ; and therein, of direfing 
the Party to declare on his Prohibition v. 660 
Whether more than one ſuch Writ is to be awarded. v. 661 
At what Time to beigranted ; and therein, in what Caſes it may be granted 
after Sentence v. 663 


To what Courts a Prohibition may be awarded ; and therein, that the 
Superior Courts are to determine the Boundaries of all Inferior Turiſ- 
diftions. v. 664 

Probibitions to Inferior Temporal Courts in what Inſtances to be granted, 

v. 66 

Prohibitions to the Spiritual Court in what Inſtances. | 

1. Where they mecdle with a Matter purely Temporal. v. 670 


2. Where they determine on a Matter of Freehold. v. 672 

3. In what Caſes a Prohibition lies when they determine on Cri. 
minal Offences. v. 673 

4. Where the Eccleſiaſtical Courts determine on Acts of Parla- 
ment. | v. 674 

5. In what Caſes they have a concurrent Juriſdiction, and may de- 
termine Incidents. v. 675 

The Offence of paying Diſobedience to a Prohibition, v. 679 


Releaſe, Vol. V. 680. 


Releaſes that are expreſs and by Deed. 
1. Of the Words and Ceremony requiſite in an expreſs Releaſe, 
v. 682 
2. How far a Covenant or Agreement may operate as a Deſes- 
ſance or Releaſe. v. 683 
3. How far a Diſpoſition by Will may operate as a Releaſe, 
v. 684 
Releaſe Ly Operation , Law, how created, and the Effet thereef. v. 68; 
Releaſes of Lands and Hereditaments, bow they enure. V. | 
1. Of Releaſes that enure by way of Mitter le Eftaze. v. 689 
2. Releaſes by way of Miter le Droit. v. 690 
3. Releaſes that enure by way of Extinguiſkment, v. 692 
4- Releaſes that enure by way of Enlargement; and therein, of 
the modern Manner of Conveyancing by Leaſe and Releaſe, 


f v. 694 
5. What Eſtate or Intereſt paſſes by the Releaſe; and therein, of 
the Words requiſice to an Enlargement. | v. by 
Who in reſpet of their Right and Intereſt are capable of releaſing. 
S v. 698 
Of Releaſes by Executors and Adminiſtrators. V. 700 


How far the Huſband's Releaſe ſhall bind the Wiſe. v. 701 
To whoje Benefit a Releaſe ſhall enure; and who ſhall be bound therely, 

though not a Party to the Releaſe. v. 702 
How far a Peſſibility or Contingent Interęſt may be releaſed. v. 704 


How the operative Words in @ Releaſe have been conſtrued ; and therein, of 
the Words. 


1. Claims and Demands, what are releaſed thereby, v. 706 
2. By a Releaſe of all Actions and Suits, | v. 709 


Rilec/t ' 
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Releaſe, in what Caſes reſtrained to the ſpecial Purpoſe of which it was 


given. Vol. v. 710 
What Right and Intereſt ſhall be ſaid to be releaſed; and therein, of Ms 2 
recitals and Exceptions in Releaſes. V. 718 


Remainder and Reverſion, Vol. V. Page 715. 


Of what J. hings a Remainder may be made. V. 71g 
What Words are ſufficient to create a Remainder, 
1. Of the Propriety of the Words made uſe of to paſs the Re- 


mainder, T, T9 
2. Of the Deſcription or Deſignation of the Perſon who is to take 
the Rernainder, v. 724 


Of the /everal Kinds ¶ Remainders as diſtinguiſhed into Remainders veſted, 
or in Contingency and Abeyance. 5 
Of Remainder: in A tyance and Contingency ; what Eflate is ſufficient to 
ſupport them ; where they are te tale gd; and by what Means they 
are to be deflireyed ur pres unte, from coming in elle; and therein, Re- 
mainders by way of *xecutory Dewvije or future Intereſt. V. 754 
Of Remainders that ariſe on Conditions precedent or ſubſequent. v. 799 
1, Of the Difference be.ween a Condition and a Limitation, and 

in caſe of the Condition when i: prececes the veſting of the 
Remainder as the Cauſe thereof, and is anrexed to the firſt 
Eſtate, and when it is annexed abſolutely without any Regard 

to the Remainder. v. 800 

2. Between a Deed and a Will, when in both the ſame Words 

of Condition are made Uſe of for veſting the Remainder. 


v. 801 
3. Between a Limitation over in caſe of a Will, and where no 
Limitation is made over. v. $08 


4. Between Remainders that are to ariſe upon Conditions agree- 
able to the Rules of Law, and ſuch as are to ariſe upon Condi- 
tions repugnant and againſt the Rules of the Law, ». — 

5. Between ſuch Words as sQtually make a Condition, and ſo 
as are only deſcriptive of the Manner when and how the Re- 


mainders are to arile, v. 812 
Of Croſi-Remainders, or theje arifing by Implication and Conſtruction of 
Law. v. 819 


Of wefled Remainders, and of the particular Efate to ſupport them in 
their Creation; how lovg it muff continue; when by Determination, 
Grant, or Refuſal thereof, the Remainder is diſcontinued, barred, or de- 
flroyed, and when not. v. 821 

In what Caſes a Remainder or Rewerſion ſhall be ſubject to the Acts or 
Charges of the particular T enant. v. 861 

To what Purpoſes the Remainder is accounted but as one with the particular 
Hate, and where they are regarded as jeveral Eflates. v. 864 


Bent. Vol. VI. Page 1. 
Of the ſeveral Kinds of Rents. 


1. Of Rent Service. vi. | 2 
2. Ot a Rent-Charge. 1 
3. Of a Rent-Seck. i. 6 
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Out of what Things a Rent may iſſue. Vol. vi. #4 
Upon what Conveyance a Rent Service may be rt/erved. vi. 10 
By what. Words a Rent may be reſerved or created. vi. 11 
Hoa ſeweral Rents may be reſerved in the ſame Deed. vi. 18 
Of the Days of Payment. vi. 1 
To whom Renta may be reſerved or granted. vi. 17 


Of the Centinuance of the Rent, and to whom to be paid; and therein, of 
the diftin&t Intereſts of the Heir and Executors of the Leſſor. vi. 20 
Of the Recovery and Demand of the Rents. | 


1. In what Caſes a Demand is neceſſary. vi. 25 

2. The Time of Demand. : | 8 

3. Tbe Place where a Demand is to be made. vi. 31 
The ſeveral Remedies for Recovery of Rents, | 

1. Of the Remedy by Diſtreſs. vi. 34 

2. Of the Remedy by Writ of Annuity. vi. 37 

3. Of the Remedy by Aſſiſe. vi. 37 

4. Of the Clauſe of Re-entry, vis 37 

5. Of the Nomine pane. vi. 39 

6. Of the Remedy by Action of Debt, and as grounded on ſeve- 

ral Acts of Parliament. vi. 4l 

Rent when, and hou diſcharged; and therein, of the Evidion of the Fe- 

nant. . 44 


Of Apportionment ; and therein, of the Suſpenſion and Extinguiſhment of 
the Rent. 

1. In what Cafes a Rent may be apportioned by the Act of the 
Parties; and therein, of the Difference between a Rent-Service 

and a Rent-charge. vi. 47 

2. In what Caſes they may be apportioned by the Act of Law 
or the Act of God. 3 

3. The Manner of ſuch Apportionment, and how the Tenant 
ſhall take Advantage of it. vi. 50 


Replevin and Avowry, Vol. VI. Page 51. 


The Nature and Deſcription thereof. | vi. 52 

The different Kind; of Rep/evins; and therein, of Replevin by Writ at 

Common Law, and by Plaint or Ad of Parliament. bis. 09 

Replewins, out of what Courts and by what Authority they i ue; and 

therein, of the Poxwer and Duty of the Sheriff. vi 54 

Of the Pledges in Repie via, and the Proceedings againſt them. vi. 57 
QF the Writs or Proceſſes in Replevin, 

1. Of the Original Writ of Replevin. vi. 60 

2. Of the Withernam. vi. 61 

3. Of the Writ of Second Deliverance. vi. 63 

4. Of the Writ 4% preprictate probanda, and the Claim of Pro- 

perty. L - vi. 65 

5. Of the Writ dz retorno habende. vi. 66 

6. Of Returns irrepleviſable. vi, 67 

7. In what Manner the Sheriff is to return and execute ſuch Pro- 

_ ceſſes, vi. 07 

Of what Property, and for what J. hings 4 Replevin lier, vi. 68 

ter for and againſt whom it lies. vi. 69 

OF the Declaration in Replevin, we F1 

Plegs in Repltvin. vi. 73 
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Avowries in Replevin ; and therein, of cat Seifin and Services, and the 
Certainty required therein, Vol. vi. 74 
Of the Judgment in Replevins, | | . 7 83 


Colts and Damages in Replevin. 2 Tit. Colts, letter (F). 


Reſcue. Vol. VI. Page 87. 
IWhet it is, and of what Things it may be. vi. 87 
In what Caſes a Reſcue may be juſtified. vi. 88 
Of the Offence of making a Reſcue, and how the Offenders are to be pro- 
ceeded againſt vi. $$, 
The Form of the Proceedings on à Reſcoar. vi. 92 


Of the Return of a Reſcous. 
1. In what Caſes the Sheriff may return a Reſcous ; and therein, 
of the Difference between a Reſcous on meſue Proct1s as Ex- 


ecution. 93 
2. Of the Form of the Return, aad for what Deſects 1 ie may be 
quaſhed. vi. 9 
3. Whether the Sheriff's Return of a Reſcue be traverſable. 


vi. 96 


Scandalum Magnatum. Vol. VI. Page 96. 


The Perſons who may bring this Aion. 9 
For what Words it lies. © . vi. 98 
The Proceedings in this Action. vi. 100 
Scire Facias. Vol. VI. Page 102. Vol. VII. 
Page 513. | 
The Nature of the Writ. vi. 102 
Jn what Caſes it is a proper Remedy. vi. 103 


In what Caſer neceſſary ; and therein, who are to be Parties to it, and of 
the Rs required therein, 
. Of the dei. Fa. to revive Judgments, and after what Time ne- 


** vi. 104 

2. Of the Sci. Fa. on Recognizances and Statutes. vi. 108 

3. Of the Sci. Fa. on Letters Patear. vi. 118 

4. Sci. Fa. by and againſt Executors and Adminiſtrators. vi. 112 

5. By and againſt Heirs and Tertenants, vi. 113 

6. By and againſt Huſband and Wife. vi. 116 

7. Sci. Fa. againſt Bail. vi 189 

The Form of the Writ and Proceedings, and how far it muff purſue the 

Nature of the original Action. vi. 119 

Pleadings to a Sci. Fa. vi. 123 
Sequeſtration. Vol. VI. Page 126. 

The Nature and firſt Introduction of ſuch Proceſs. vi, 126 

In mw Caſes to be awarded, - 

« Againſt what Perſons, vi. 128 

2 To what Places. | vi. 128 

Yy4 3. What 


695. 
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3. What Eftate cr Intereſt ſhall be liable to a Sequeſtration, and 
| from what Time. Vol. vi. 129 
Of the Peæver and Duty of the Sequeſtrator, vi. 130 
Sequeſtration, when determined, Vi. 133 


©. 


Set-off, Vol. VI. Page 135. 


When firft allowed. f vi. 135 
Jn what Actions vi. 135 
What Debts may be ſet off. vi. 126 
Where the Defendant may plead a Set- e, and where he may give Notice 

of et-; and therein, of the Form of each, vi. 137 


| Sheriff, Vol. VI. Page 138. 


The Nature of his Office. © vi. 139 
Who are qualified or exempt from ſerving. vi. 141. vi. 513 
Manner of appoint ng him ; and ther-in, of his Oath. vi. 144 


T hat he muſt attend his Office fingly, ana cannot execute any other. vi. 146 
How long to continue in his Office, and by what determined. vi. 147 
That he muſt be refidint in his County, and whether he hath any Juriſ- 


diction out of it. vi. 148 
Cannot diſjofe of his Bailiawick. vi, - 148 


Of the High Sheriff's Power and Duty in appointing an Under Sheriff and 
other Deputies. 

1. Of the Under Sheriff, and in what Manner appointed. vi. 149 

2. Of Coverants between the High Sheriff, his Under Sheriff, 

and other Officers. | vi. 1 

3. Of Acts tha may be done by either of them, or where the 

High Sheriff muſt himſelf be perſonally preſent. vi. 153 

4. Tre Manner of appo.nvng Bailiffs and others Officers, and 

therein, of his being anſwerable for their Acts. vi. 155 


VII. l 
5. Of his Juriſdiction over Gaols and Gaolers. vi. 7 
Of the preceding and ſucceeding Sheriff, and therein, of the Ads neceſſary to 
be done by each of them. vi. 159. vn. 514 
Where more than one Sheriff. vi. 163 
Of hrs Duty and As as Judicial Officer, vi. 163 


Of his Duty and As as @ Miniierial Officer. i 
1. That h+ is the proper Officer to execute all Writs, except in 


caſe of Partiality. vi. 164 
2. That he cannot diſpute the Authority by which they iſſue, nor 
any lrregalarity in them. . vi. 166 


Hex be 1s to execute fach Writ. | 
1. That it muit be without Favour or Oppreſſion, and after the 
Writ is actually taken out, and before it is returnable. 


h vi. 168 

2. Of his raiſing the Poſs Comitatus. vi. 169 
3. Ot breaking open Doors. n vi. 170 
4. Whether he can execute his Writ on a Sunday. vi. 172 
lo what Manner he is to do Execution. vi. 173 


Of his Duty in admitting Perſens to Bail; and therein, of Securities talen 
for Zaſe and Faccar. | vi. 179. il. $14 
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Simony, Vol. VI. Page 184. 


Is what this Offence conſi/ts. Vol. vi. 286 
How „ a Bond for reigning a Benefice is good in Law. vi. 192 
Of the Power exerciſed over ſuch a Bond by Courts of Equity. vi. 193 
Whuther the Penalty is ſaved where the Ordinary refu/es to accept 4 
gration. . vi. 1 

Some Objeions to thoſe Bonds confadered. vi. 19g 
Of the Forfeitures, Penalties, and Puniſhment incurred by this Offence. 

1. By the Incumbent. vi. 1g 

2. By the Patron. vi. 197 

3. By the Ordinary. vi. 198 


In what Caſes and at what Time Advantage may be taken of the For- 


feitures and Penalties. 


1. By the K. g. vi. 198 
2. By other Perſons. vi. 199 
Of the Juriſdicbion of Eccle/raflical Courts in this Offence. vi. 200 
Pleadings in Simony. vi. 200 
Slander, Vol. VI. 201. 
Where an Aion upon the Caſe in general lies. vi, 205 


Of Words that are acbionable in them/elves. 
1. Such as import the Charge of a Crime. 


1. Treaſon, vi. 206 
2. Murder. vi. 206 
3. Purjury. . vi. 207 
4. Forgery. 8 vi. 208 
5. Theft. vi. 208 
6. Other Crimes. vi. 209 
2. Such as charge the having a contagious Diſtemper. vi. 212 
3. Such as are ſpoken of Perſons in Office, vi. 212 
1. Of Judicial Officers. vi. 213 
2. Of Perſons in an Office of Truſt. vi. 214 
4. Such as are a Diſgrace in a Profeſſon or Trade. vi. 214 
1. To a Divine. p vi, 215 
2. To a Phyſician or Surgeon. vi. 215 
3. To a Counſellor or Attorney. vi. 216 
4. To other Artiſts, vi, 217 
5. To a Tradeſman. | vi. 218 
Of Wards which become actionable by reaſon of the ſpecial Damage receiv- 
ed from them. vi. 220 


Certain Circumſtances which are to be regarded in the ſpeaking of Worgs 
in themſelves actionable. | 


Is The Time when ſpoke. Vi. 222 
2. The Place where. vi. 223 
3. The Language they are ſpoken io. vi. 224 
4. The Occaſion of ſpeaking them. vi. 224 
5: The Defign of the Speaker. vi. 225 
Of Slander in a Courſe of Juſtice. vi. 225 
Of Words ſpeken in the paſt or future Tenſe. vi, 227 
in what Senſe Words in themſelves actionable muſt be affirmative, vi. 2 75 
13 
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Of the Certainty required in them. Vol. vi. 229 
Where the Want of Certainty is ſupplied, WE 
1. By the apparent Intention of the Speaker, vi. 230 
2. By Averment. «x Vie 344 
In what Caſes uncertain Words are to be confirued in mitiori ſenſu. 
| | vi. 2 
Where they are not to be ſo confirued. vi. 5 
Of adjecti ue Words. vi. 23 
Of Words which import only an Intent to de an ad. vi. 236 
Of Ward: in the Digunctive. . vi. 237 
Of repugnant Words. * Vh 397 
Of repeating Words which another has been heard to ſay. vi. 238 
Of Jubſequent Words. vi. 239 
Of Pleadings in Slander. 
1. In general. vi. 240 
2. Where an Averment muſt be. vi. 243 
3. Of the Colloquium. vi. 247 
4. Of the Uſe of an Innuendo. vi. 249 
95 . What is a Juſtification of Words. vi. 250 


Ia what Kind of Slander the Spiritual Court has Turiſdiftion. vi. 253 
Where a Prohibition awill lie. 

1. If actionable Words are coupled with ſuch as are a mere Spi- 

ritual Defamation. vi, 255 

2. Where any Temporal Damage is received from them. vi. 255 

3. Where the Offeace charged is not puniſhable in the Ecclefi- 

aſtical Couit. vi. 257 


For written Slander, vide Tit. Libel. 


For Slander of Peers or the great Men of the Realm, wide Tit. Scan- 
dalum Magnatum, 


Swuggling. Vol. VI. Page 258, 


Of the Cuſfloms in general. | vi. 259 
Of the Origin of the Cuſtoms. vi. 260 
Of the ancient State of certain Cuſtoms. 

1. Of the Duties upon Wool, Wool-fells, and Leather. vi. 268 


2. Of the Duty of Tonnage, vi. 269 

3. Of that of Poundage. vi. 270 

' Of the preſent State of the Cuſtoms. vi. 270 
1. Of the Duty of Tonnage. Vi. 271 

2. Of that of Poundage. vi. 275 

3. Of the Duties to which Aliens are liable. vi. 282 

Of prohibited Goods. vi. 285 
Of the Penalties and Forfeitures incurred by Perſons guilty of this Offence, or 
illicit Practices which have a natural Tendency thereto. vi. 286 
1. In Ships at Sea. vi, 286 


2. By the ſhipping or unſhipping of Goods at any Port, Member, 
or Wharf, not lawfully appointed for ſuch Purpoſes, vi. 292 


3. In Ships in Port inwards bound. Vi. 294 
4+ In Ships in Port outwards bound, vi. 299 
5. By coaſting Veſſels. vi. 302 
6. In the Cale of certificate and prohibited Goods, vi. 305 
7. In divers other Caſes. | vi. 399 
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Of the corporal Puniſhments to which Perſons guilty of this Ofzace or 
Practices thereto tending are liable. 


1. Impriſonment. Vol. vi. 315 
2. Whipping. vi. 317 
3. Tranſportation. vi. 318 
4+ Death. vi, 320 


Sodomp. Vol. VI. Page 325. 
Soldiers, Vol. VI. Page 327. 


Of inlifting Men. vi. 328 
In what Caſes Soldiers are free from Arreſt. vi. 331 
Of the quartering of Soldiers. vi. 334 
Hew Carriages for the Uſe of his Majeſty's Forces are to be furniſped. 
VI. 345 
Of Deſertion. vi. 347 
Of the Puniſhments to which Soldiers are liable by martial Law. vi. 350 
Of the Civil Puniſhments to which Soldiers are liable. vi. 353 


Of the Liberty given to diſcharged Soldiers of exercifing Trades. vi. 355 
Of divers Things not properly reducible under any of the foregoing Heads. 


vl. 357 


Stamps, Vol. VI. P. 359. Vol. VII. P. 515. 


Statutes. Vol. VI. Page 364. 
Of home Requiſites which are eſſential to the Validity of a Statute. 


vi. 366 
Of thoſe Things which are incidental to an A of Parliament, vi. 369 
From what Time a Statute begins to have Effect. vi. 370 
How long an Aa of Parliament continues in Force. vi. 371 
Of the vaſt Power of an Ad of Parliament. vi. 373 
Of publick and private Statutes. vi. 374 
Of affirmative and negative Statutes. vi. 37 
Whoje Province it is to conſlrue an Ad of Parliament. vi. 378 


Rules to be obſerved in the Conſtruction of Statutes, vi. 379. vil. 515 
1. Words and Phraſes, the Meaning of which in a former Act of 
Parliament have been aſcertained, are, when uſed in a ſubſe- 


quent AR, to be underſtood in the'ſame Senſe. vi. 379 
2. In the Conſtruction of any Pact of a Statute, every other Part 
thereof muſt be conſidered, vi. 380 


3. Where divers Statutes relate to the ſame Thing, they muſt all 
be taken inzo Conſideration in conſtruing any one of them. 


vi. 382 
4. The Common Law is much to be regarded in the Expoſition 
of Statutes. vi. 383 
The Intention of the Makers thereof muſt, in the Conſtruction 
of an Act of Parliament, be attended to. vi. 38 
6. In what Caſes a Statute ought to have an equitable Conſtruc- 
tion. vi. 386 
7. Such Adds of Parliament as are of publick Concern ought to 
have a liberal Conſruction, vi, 388 


8. Reme dial 


„ Or oe A, neo. „ — — 
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& medial Statutes muſt be expounded liberally. Vol. vi. 
enal Acts of Parliament are to be ſtriethy conſtrued. vi, 
— Divers other Rules to be obſerved in the ConſtruQtion of 


Statutes. vi. 391 In 

How Perſons guilty of Difobedience to an AA of Parliament may be puniſhed, 2 
vi. 392 

Of 3 Statutes. * | 4, 

1. Of publick Statutes, = 394 1 

2. Of private Statutes. 394 2 
3. The general Rules which muſt be obſerved in pleading. Aa; of 

Parliament. vi. H 

4. Some Rules for plcading Statutes which relate to particular Q 
Parts of the Pleadings. = 396 

. Of Miſrecital in pleading a Statute. 396 2 

6. Of Surpluſage in reciting an Act of 1 pleaded. h 
vi. 400 


For the Method of paſſing Bills in Parliament, vide Tit. Court of Par- 
hament. 


J. 
Summons and Severance. Vol. VI. Page 400. þ 
The Neceffity of a Judgment of Severance in many Caſes. vi, 401 
By whom a Judgment of Severance may be given. vi. 402 
Where a Summons muſt I ue before a Judgment of Severance can be had. 
vi. 402 
At what Time Judgment of Stverance muſt be __— in a Writ of e. 
vi. 402 
Who may pray Judgment of Severance. vi. — 
In what Action Judgment of Severance ay be given, vi, 404 1 
Where the Writ abates after Judgment of Severance. vi. 406 h 
T be Conſequence of a Judgment of Severance to the Party ſevered. vi. 407 
Superledeas, Vol. VI. Page 408. : 
Of the different Kinds of Superſedeas. vi. 409 . 
Who may grant a Superſedeas. Vi. 409 9 
Where a Writ of Superſedeas may be awarded. vi. 411 
Of Writs which are by Implication of Law a Superſedeas. ( 
1, A Writ of Audita Querela. vi. 417 
2. A Writ of Second Deliverance. vi. 418 
3. A Writ of Habeas Corpus ad faciendum Q recipiendum, vi. 418 
4. A Writ of Certiorari. vi. 418 
5. A Writ of Error. vi. 419 
Of ſome Requifites which are neceſſary to the making a Writ of Error a c 
Superſedeas by Implication. ( 
1. It muſt be allowed. | vi. 422 
: Bail muſt be put in to it. vi. 423 
It muſt be proceeded in without Delay. vi. 424 
To 1 * Time a Writ of Error relates as a Superſedeas, Vis 424 
What the Effet of a Superledeas is. vi. 426 6 
Heco Diſebedience to 4 Super ſedeas may be puniſhed, vi. 427 


Surety. 


* 


X 
Surety of the Peace, Vol. VI. Page 428. 
In what Caſes a Juſtice of Peace may ex officio take Surety of the Peace. 


: 1 Vol. vi. 429 
bo may require Surety of the Peace. vi. 429 
Againſt whom Surety of the Peace may be demanded. - 439 
In what Caſes Surety of the Peace ought to be granted. 430 
Of the Manner of granting Surety of the Peace by the Court of — 


vi. 431 
He Surety of the Peace is granted by the Court of King's Bench. vi. 432 


Of 1he Manner of granting Surety of the Peace by a Juſtice of the Peace. 


vi. 435 
Of the Forfeiture 4 a Recognizance for keeping the Peace. vi. 437 
In what Caſes a Recognizance for keeping the Peace may be diſcharged. 
vi. 439 


Surety of the good Behaviour. Vol. VI. P. 440. 


In what Caſes Surety of the good Behaviour may be demanded where 
Surety of the Peace cannot. vi. 441 
What will amount to the Forfeiture of a Recognizance for being of good 
Bebaviour, which would not have been a Forfeiture of one for keeping 
the Peace. vi. 442 


Tender and bringing Boney into Court upon 
the common Rule, Vol. VI. Page 443. 


By <xvhom 4 Tender may be made. vi. 445 
What is a good Lender. 

1. As to the Manner of tendering. vi. 447 

2. As to the Thing tendered, vi. 448 

At what Place a Tender muſt be made. vi. 450 

At what Time a Tender muſt be made. vi. 451 

To whom a Tender muſt be made. vi. 455 

The Conſequences of a Tender and Refuſal. vi. 456 

The Conſequences of _ ready to tender, when the Party, to whom it 

was intended to hade been made, was not preſent. vi. 459 
Of Pleading a Tender. | 

1. In the general. vi. 460 

2. Where uncore priſt is pleaded. vi. 462 

3. Where uncore priſt together with Tout temps priſt is 8 

„ og 

4. Where a profert in euria is pleaded. vi. 404 

The Conſequences of a profert in curia. vi. 465 

Of bringing Money into Court upon the common Rule. vi. 466 

At what Time Money may be brought into Court upon the common Rule, 


vi. 469 


07 5 8 where Money has been brought into Court upon the cmmen 


Rule. vi. 470 
The Conſequences of bringing Money into Court upon the common Rule. 

vi. 471 

In what Caſes and Actions a Tender in the general may be made, or Money 

be brought inte Court upon the common Rule. vi, 25 
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Of tindering and bringing into Court * common Rule in parbiculu- 


Action:. | F 
1. In an Action of Aſump/it. Vol. vi. 475 
2. In an Action upon ihe Caſe, vi. 476 
3. In an Action of Covenant. vi. 476 
4- In an Acton of Debt. x vi. 477 
5. In an Action of Ej-Qment. -, vi. 479 
6. In an Action againſt a Juſtice of the Peace on the Account of 
ſomething done in the Execution of his Office. vi. 4% 
7. In an Action of Replevin. vi. 480 
8. In an Action of Treſpaſs. vi. 481 
9. In an Action of Trover. ; vi. 482 


Tenure. Vol. VI. Page 484. 


Of Tenure by Service in the general. vi. 485 
By what Service an Eftate may be holden. vi. 486 
How a Service, by which an Eſtate is holden, may be extinguiſhed, 
| vi. 48 
Of whom an Eflate may be holden, and in what Caſe an Alteration —4 
. be made, in the Service by which it is holden, vi. 488 
Of Tenure in capite, © vi. 490 
Of Tenure in Frank Almoign. vi. 493 
Of Tenure by Divine Service. Vi. 494 
Of Tenure by Knights Service, ” - * Oh 6 
Of Tenure by Ejcuage. vi. -496 
Of Tenure ly Grand Serjeanty. vi. 497 
Of Tenure by Petit Serjeanty, | vi. 498 
Of Tenure by Caſtle Guard. vi. 498 
Of Tenure by Cornage. vi. 499 
Of Tenure in Burgage. vi. 500 
Of Tenure in Villainage. vi. 500 
Of Tenure in Socage. vi. 500 


Treaſon. Vol. VI. Page 501. 


Who may be guilty of Hi:h Treaſon, vi. 503 
Againſt wvhom High Treaſon may be committed. vi. 504 
Of High Treaſen in the general. vi. 505 


Of compu//ing or imagining the Death of certain Per ſonages, vi. 507 
Of wiolating certain Perſonages. vi. $12 
Of levying War againſt the King. „ 


Of adhering to the King's Enemies. vi. 516 
Of counterfeiting the Great Seal, Privy Seal, Privy Signet, or Sign Ma- 

nual. vi. $17 
Of counterfeitmg or diminiſhing the Money current. vi. $19 
Of bringing counterfeit Money into the Realm. vi. 524 
Of /laying certain Officers. vi. 525 


Of extoiling or maintaining the Power of the See of Rome. vi. 526 
Of refuſing a ſecond T ime to take the Oath of Supremacy. vi. $27 


CF putting a Popiſb Bull in Ure, vi, $29 
Of reconcling any Perſon, or being reconciltd, to the See of Rome. 
vi. 530 


Of receiving Popiſb Orders or Education. vi. 5 97 
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FEND.E:.X 
Of denying the Power of Parliament to limit the Succeſſion of the Crown. 


Vol. vi. 533 

OF affirming that a Perſon, not in the Succeſſion as by Law eſtabliſhed, has 
à Right to the Crown. | ; . vi. 533 
Of endeavouring to hinder the Perſon, next in the Succeſſion as by Law 


eftabliſhed, from ſucceeding to the Crewn. vi. 534 
Of correſponding with the Pretender, or one of his Sons, vi. 534 
Of correſponding or treating with a Rebel or Enemy. vi. $36 
Of Petit Treaſon in the general. vi. 535 
Of flaying a Huſband by his Wife. vi. 536 
Of ſlaying a Maſter by his Servant. | vi. 537 
Of /taying a Prelate by an Eccleſiaſtict, who oxveth Obedience to the Pre- 

late. vi. 8 
Of the Indidment of Treaſen. vi. 538 
Of the Trial of Treaſon. vi. 543 
Of Evidence of Treaſon. vi. 546 
Of the Fudgment of Treaſon. vi. 549 


Treſpaſs. Vol. VI. P. 554. Vol. VII. P. 515. 


In what Caſes an Action of T reſhaſs does in the general lie. vi. 556 
In what Caſes an Action of Treſpaſs lies for an Act which, although it 
was in the firſt Inſtance lawful, becomes afterwards a Treſpaſs ab 


initio. vi. 559 
By whom an Aion of Tre/pa/s may be brought, 
1. Where the Injury was done to a Perſon. vi. 561 
2. Where the Injary was done to perſonal Property. vi. 562 
3. Wnere the Injury was done to real Property. vi. 566 
Fer what Injuries to the Perſon an Atticn of Treſpaſs lies. 
1. For a Battery. vi. 558 
2. For an accidental Stroke. vi. 568 
3. For a falſe Impriſonment. vi. 569 
For what Injuries to perſonal Property an Action of Treſpaſs lies. 
1. To living Property. vi. 575 
2. To dead Property. vi. 577 
For what Injuries to real Property an Action of Treſpaſs lies. 
1. To Land. | vi. 580 
2. Toa Building, vi. 585 
Againſt whom an Action of Treſpaſs may be brought. 
1. In the genera/!. vi. 589 
2, For an Injury to real Property, vi. 591 
In what Court an Action of Treſpaſs may be brought. vi. 594 
Of the Pleadings in an Action of Treſpaſs. 
1. Of the Writ. vi. 595 
2. Of the Declaration, 
I. In the general. vi. 597 
2. Of declariog with a Continuande. vi. 603 
3. Of the Plea. 
1. Of pleading in Abatement. vi. 606 
2. Of pleaying in Chief. 
1. The General Iſſue. vi. 607 
2. A Special Plea. vi. 608 
3. Both the Geoeral Iſſue and Special Plea, vi. 615 
4. Of giving Colour. vi. 616 
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: 14 In the _— 
” 2. Of making a new Aſſignment. 


Of the Evidence in an Aftion of Treſpaſs. 


Trial, Vol. VI. Page 629. 0 
5 | ' Of « Trial by the Court. 


1. In the general. vi. 630 

2. Upon InſpeQtion. vi. 631 
3 Upon the Examination of Witneſſes. | vi. 634 To 
Of a Trial by a Record. vi. 634 To 
Of a Trial by « Certificate. vi. 637 To 
Of Trial by a Jury. vi. 641 O7 
Of @ Trial at Bar. vi. 643. 5 
95 4 Trial at Niſi Prius. | vi. 640 . 
F Notice of Trial. vi. 647 H. 
of putting off a Trial. cdl vi. 650 
aubat Time an Indidtment may be tried before Juſtices of Oyer and 07 
Terminer. vi. 652 
Of the Manner of trying where more than one I ue is to be tried, vi. 653 07 
97 granting a new Trial. ; 
1. In the general. vi. 654 O/ 
; 2. After a Trial at Bar. | vi. 658 Ln 
A 3. On Account of a Defect or Miſtake of the Judge before whom 07 
the Cauſe was tried. vi. 659 In 

4. On Account of a Defect or Miſtake, or Fault of the Jury = 

N whom the Cauſe was tried. Li. 660. vn. 516 

5. On Account of a Neglect or Miſtake of a Counſellor or an At- 
torney in the Cauſe. vi. 671 07 

6. On Account of a Neglect, Miſtake, or Fault of one of the 

. 5 Parties, or one of his Witneſſes. vi. 671 

7. In an Action of Ejectment. vi. 673 

8. In a Penal Action. vi. 674 

9. In an Indictment or Information. vi. 675 

Trover. Vol. VI. Page 676. 

Of an Acbion of Trover in the general. vi. 678 
Of a Converſion. vi. 679 Of 
Who may bring an Action of Trover. vi. 682 Of 
For what Injuries an Action of Trover lies. vi, 686 Of 
ainſt whom an Action of I rover may be brought. vi. 690 Of 
Of the Pleadings in an Aion of T rover, Of 
1. Of the Declaration. vi. 697 07 
2. Of the Plea. vi. 702 Of 
Of the Evidence in an Afion of Trover. vi. 706 In 
Of 

Tythes, Vol. VI. 708. 

0 
Of bar Things Tythe is in the general due. ? vi. 712 : 
Who are liable to the Payment of a perſonal Tythe, and of what Things Of 


duc. Vi. 713. vü. 516 


® 
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Of what Things a predial Tythe is due. = =_ A. 7 
1. Of Agiſtment. vi. 715 
2. Of Corn. N vi. 718 
3. Of Hay. vi. 718 
4. Of Wood. | vi. 719 
5. Of divers other Things, vi. 723 
Of what Things a mixed Tythe is due. vi, 723 
1. Of the Young of a Bealt. 1 vi. 724 
2. Of the Eggs and Young of a Bird or Fowl, vi. 724 
3. Of Wool. <A 
4. Of divers other Things. | vi. 72 
To whom Tythe is in the general to be paid. : vi. 72 
To whom Parochial Tythes are to be paid. vi. 726 
To whom Extra Parochial Tythes are to be paid. . 770 
Of the Right to a Portion of Tythes in a Pariſh. vi. 730 
By whom T ythe is to be paid. vi. 730 
What Tythes are to be deemed ſmall Tythes. | vi. 731 
How far the Cuſtom of a Pariſh is to be regarded in the ſetting out of 
T ythes. vi. 734 
Of the Time and Manner of paying Perſonal Tythes, where there is no 
Cuftom in a Pariſh. | vi. 736 
Of the Time and Manner of ſetting out Predial Tythes, aubere there is no 
74 in a Pariſb. vi. 736. vii. g16 
Of the Time and Manner of ſetting out or paying Mixed Tythes where 
there is no Cuſlom in a Pariſh. vi. 740 
Of the Time and Manner of paying Tythes due by Cuſtom, Vi. 741 
In what Caſes the Payment of Tythes may be ſuſpended. 
1. Of tre Produce of Lands in the King's Hands. vi. 742 
2. Of the Produce of Lands which have been barren. vi. 742 
2. Of the Produce of Glebe Lands. vi. 743 
Of a Modus Decimandi, and Compoſition real. vi. 743. vii. 517 
1. Of a Modus in the general. vi. 743 
2. Of the Certainty required in a Modus. vi. 745 
3- Of a Modus, which amounts to a Preſcription in Non Deci- 
mando. vi. 747 
4. Of a Modus, which has not been conſtantly paid. vi. 748 
5. Of a leaping Modus. vi. 748 
6. Of a Modus, which is too rank. vi. 748 
7. Of a Modus, which is liable to Fraud. vi. 749 
8. Of a Modus, for ſuch Perſons as live out of the Pariſh, vi. 750 
9. Of the Extent of a Modus. vi. 750 
Of a Preſcription in Non Decimando. vi. 751 
Of a Diſcharge of Tythes by Grant. „ 
Of a Diſcharge of Tythes by Bull. vi. 732 
Of a Diſcharge of the Payment of Tythes by Order. vi. 753 
Of a Diſcharge of the Payment of Tyihes by Unity of Poſſeſſion. vi. 756 
Of Agreements and Leaſes concerning T ythes. vi. 758 
Of a Suit in a Spiritual Court for Subtration of Tythe. vi. 759 
In what Caſes a Prohibition lies to a Suit in a Spiritual Court for Sub- 
tration of Tythe. vi. 763 
Of a Suit in a Court of Equity for Subtraction of Tyrhe. vi. 700 
vii. 51 


Of a Suit in a Court of Equity to eſtabliſh a Modus, or a Cuſtomaty Man- 


ner of ſetting out T ythe. vi. 769. vii. 


Of an Aion upon the Statute againſt Subtradtion of Tythe. vi. 
Vor. VII. £ 2 
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Of recovering in a ſummary Way the Value of ſmall 2 Subtraded. F; 
| ; , ol. vi. 1 l 
Of recovering Tythe due from Qualers. Vi. . / 
What Remedy an Occupier has, when the Perſon entitled to Tythe does not 1 
fetch it away in a reaſonable Time. vi. 773 
Verdict. Vol. VII. Page 1. 521. 
Of a Verdid De bene Eſſe. vis 2 
Va Privy Verdict. 8 
: Of a General Verdict. | vil. 3 
Of a Special Verdict. ; a vid. 4 
Of the Province of the Court where a Special Verdi is to be found, 
Vil. 7 
Of a Verdidb in which the Jurors did not all agree. vii. ; C 
Of the Power of the Jurors to depart from a General Verdict after it is | 
. given in open Court. vit. 8 
In what Caſes a Verdi is bad, on Account of a Miſbehaviour in one or 
more of the Jurors. vil, 9 ( 
In what Caſes a Verdi is bad, on Account of a Miſbehaviour in one of 
the Parties. vii. 13 
Of a Verdi upon an Informal or Immaterial Iſſue. ; vii. 14 
Of a Veradid upon an 1ſue, Part of which is'inſenſible or inſufficient. 
vid. 1 
Of a Verdict which does not find all that is in Muse. vii. x 
Of a Verdi which finds a Thing that is not in 1ſue. vii. 20 
Of a Verdi which varies from the Iſſue. 22 
1. In an Action of Aumgſit. ; vii. 22 
2. In an Action upon the Caſe. vii. 24 
3. In an Action of Covenant. vii. 25 
4. In an Action of Debt. n 
5. In an Action of Ejectment. vi 27 6 
, 6. In an Action of Replevin. vit, 28 f 
7. In an Attion of Treſpaſs. | vii. 29 
8. In divers other AQtions. vii. 30 
9. In a Criminal Proſecution. vii. 31 
Of a Verdidt cubere the Words Modo et Forma are contained in the Tra- 
Ws verſe upon which Iſſue is joined. vii. 32 
Of a Verdid which does not find the Matter in 1ſue with Certainty. } 
Vil. 5 F 
Of a Verdict which does not find the Matter in Iſſue expreſsly. vii. - j 
Of a Verdi which finds a Matter in a foreign County. vii, 38 f 
Of a Verdict which is contrary to a Matter of Record. vii, 40 
Of a Ferdidt which is contrary to a Matter of Eftoppel. vil. 40 
Of a Verdict which is contrary to ſomething that is confeſſed, or not denied, 
in the Pleadings: | vii, 41 
What Omiſſion in the Pleadings is cured by a Verdict. vii. 42 6 
What Miſtake, or Omiſſion, in the Copy of the ¶ ue delivered is cured by a 
Verdidt. | vil. 44 
Of divers Things which did not fall properly under any of the foregoing 
Heads. vil, 45 
Uiſne and Uenue, Vol, VII. Page 47. 
Penue, what, vii. 48 
in what Caſes Fenue is nectſſary. vii. 48. 522 
15 Heu 
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How the Want of a Venue may be aided. © Vol. vii. 49 
What deemed a proper laying of the Venne. vii. 49. 522 
From whence the Venue Ball come. vii. 52 
In what Caſes Venue may be changed. vii. 52 
i. When the Motion for changing the Venue muſt be made. 

vii. 

2. The Certainty required in the Affidavit on which the Motion i 
made, Vii. 53. $22 


3. Caſes in which the Venue cannot be changed. vil, 53 


Univerſities. Vol. VII. Page 54. 


Univerſities, what. vii. $4 
Of their Courts and Privileges Juriſdiction. - il. "574 
1. How they are to demand Conuſance. vii. 59 
2. By whom it may be demanded, , vii. 60 
3- At what Time it may be demanded. vii. 60 
Of their Privileges with regard to their Right of Preſentation to the Liv- 
ings of Papiſts. . vii. 60 
1. In what Caſes they ſhall preſent. vil, 60 
2. Whom they ſhall preſent. | vii. 61 


3. How their Right of Preſentation may be prevented. vii. 61 
4. How Truſts made to prevent their Right of Preſentation may 


be diſcovered. vii. 62 
5. How their Right of Preſentation may be deveſted. vii. 63 
6. How it may be avoided, vii. 63 


Uoid and Uoidable, Vol. VII. Page 64. 


The Diſtinction between Void and Vaidable. vii. 64 
What Adds are alſeluteſy void. ws 65 
1. What Acts are abſolutely void as to all Purpoſes, vii. 65 

2. What Adds are void as to ſome Purpoſes only, vii. 65 

3. What Adds are void as to ſome Perſons only. vii. 66 

4. How Acts void by Operation of Law may be made good by ſub- 
ſequent Matter. vii. 66 

bat Acts are voidable only. vii. 66 
How woidable As may be made good. viii 68 
Hoa they may be avoided, vii, 68 
by whom they may be avoided. vii. 68 


Uſes and Truſts, Vol. VII. Page 69. 


Of the Origin and firſt Introduction of Ues. vil. 71 
OF the ſeveral Properties of an Eflate in Uſe, at Common Law. vii. 72 
1. Thar it is alienable; wherein cf the Power of Cui gue Uſe. 


1. At Common Law. vit. 72 

2. By the Statute of 1 K. 3. c. 1. vii. 73 
2. That it is deſcendible. ; 

1. Of the Deſcent of a Uſe in Poſſeſſion. vii. 77 

2. Of the Deſcent of a Uſe in Reverſion. vii. 79 

3. That it is deviſable. vii, 80 

2 2 2 4. That 
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veries. 


of Poſſeſſion. 


Uſes. 


1. Uſes in Ee. 
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Of the Inconveniences of Uſes. 


Of the Caſes out of the Statute. 


Of ſecond or ſhifting Uſes. 
Of the Mauner of pleading Uſers 


4+ That i it is not extendible or Aſſets. Vol, vii. 81 
5. That it js not forfeitable. | vii. 82 
6. That a Woman is not dowable of U. = — 
vii. 
Of the Alterations introduced with reſpe4 to Conveyances to Uſes ; by — 
vii. 8 
Of the ſeveral Sorts of Conveyances to Uſes. vii. 8 
I. Of thoſe which reiſe Uſes by way of Tranſmutation of Poſſeſ- 
fion, ſuch as, 1. Feoffment. 2. 3. Recoveries, 
vii. 8 
Of Deeds declaring the Uſes of Feoffments, Fe and nes 
1. Who may declare Uſes. vii. 87 
2. To whom they may be declared. vii. 89 
3. In what Manner they may be declared. vii. 89 
4. At what Time they may be declared. vii. 91 
In what Caſes Averments may be made of Uſes, vii. 91 
2. Of thoſe Conveyances which raiſe Uſes without Tranſmutation 
1. Covenants to ſtand ſeiſed to Uſes. vii, 93 
1. Who may covenant to ſtand ſeiſed, and to whom. vii. 94 
2. What Conſideration is neceſſary to a Covenant to land 
ſeiſed, and bow far it extends. vii. 96 
3. By whai Words a Man may covenant to ſtand ſeiſed. 
vil. 100 
4. The Effect of a Covenant to ſtand ſeiſed. vii. 101 
2. Of the Nature and Operation of a Bargain and Sale to 
vii. 103 
What Kind of Property may be conveyed by way of Uſe. vii. 103 
Of the ſeveral Kinds of Uſes executed by the Statute. by 
vii, 10 
22 Uſes in Poſſibility. a 
1. Of Executory Fees. vii. 103 
1. With regard to Freeholds. vii. 107 
2. With reſpe@ to Chattels. vil. 109 
2. Of Contingeat Remainders. vii. 111 
1. In what Manner they are to be executed. vii. 111 
2. _ they may be defeated, vii, 112 
1. Where there is no Power of Revocation. vii. 112 
2. Where there is an expreſs Power of Revocation, vii. 113 
3. How they are to be ſuſpended, revived, or extinguiſhed. 
vii. 120 
vii. 121 
1. Where Uſes are limited upon Uſes. Vii. 121 
2. Where Terms are raiſed and limited in Truſt, vii. 121 
1. Of Terms which wait oa the inheritance, vii. 122 
2. Of Terms in Groſs. vii. 122 
3. Where Lands are limited to Truſtees to pay over the Reats 
and Profits. vii. 123 
Of reſulting Uſes, or U/es by Implication. vii. 125 
vii, 133 
vii. 134 
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Truſts. Vol. VIL Page 13 5 . 


By what general Rules Trufts are governed. vii. 1 37 
What amounts to a Declaration of a Truſt, and when a Truſt ſball be 
raiſed. | vii. 138 
What ſhall be deemed a reſulting Truſt, or Truſt by Implication. vii. 141 
What ſhall be deemed an Advancement, and what a Truff. vii. 147 
What Ads of a Truſtee ſhall be a Breath of Truft, &c, or all be deemed 
to alter or vary the Nature 4 it, Vii. 151 
What Ads of the Truſtee jointly with Ceſtui que Truſt, or by Ceſtui que 
Truſt only, Shall defeat the Truſt, or deſtroy contingent Remainders. 


vii, 15 
In what Caſes Equity will decree Truſtees to join in a Recovery, &c. wit 
Ceſtui 9 ue Truſt. vii. 155 
When a Truft is to be executed, what Eſtate er Intereſt is to be conveyed, 
and to whom. | vii. 160 
Truftees in what Caſes favoured, and in what Caſes decreed to i 
— 
Mow far Truſtees are anſwerable for each other. vii. 183 
In what Caſes Truſtees ſhall give Security, and when be diſcharged or 
removed. vii. 185 
The Power of Ceſtui que Truſt. vii, 185 
Of Forfeitures by Celtui que Truſt. vii. 186 
Ok Uſury, Vol. VII. Page 187. 522. 
Of Ujury at Common Law. vii, 188 
Of Uſury by the Statute Law, vii. 188 
What Kinds of Agreements or Contracts. ſhall be deemed uſurious, and what 
not. vil, 190 
What Kind of Hazard or Caſualty wwill bring an Agreement, &c. out f 
the Statute of Uſury. vii. 198 
In what Caſes Securities ſhall be forfeited or avoided, en account of Uſury. 
vii. 200 
In wwhat Caſes a Forfeiture of treble Value ſhall be incurred on account of 
Uſury. . vii. 202 
In what Caſes Relief is given againſt uſurious Contracts. vil. 203 
How far Sureties are afteded by uſurious Contracts. vii. 205 
What Informations will lie in Caſes of Uſury, and where they are good 
and where not. vii. 206 
Of the Pleadings in Caſes of Uſury., * vii, 208 
Of the Trial and Evidence in Caſes of Uſury. Vil. 212 
Mager of Law, Vol. VII. Page 214. 
The Reaſon for allowing the Wager of Law. vii, 215 
The Manner of waging Law. vii. 216 
At what Time Law may be waged. vii. 216 
In what Caſes Laww may be waged, and in what not. vii. 218 
What Perſons may wage Law, and what not. vii. 221 
Againſt whom Wager of Law lies. Vit, 223 
In what Caſes the Defendant is barred from waging his Law, by baving 
examined the Plaintiff or his Attorney. vii. 223 
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Warrant of Attorney, Vol. VII. Page 523. | 


Vol. I. Page 298. 
Of Warranty, Vol. VII. Page 225. 


The ſeveral Kinds of Warranties, * Vol. vii. 226 
To what Things a Warranty may be annexed. vii. 226 
What Words and Clauſes in a Deed will make a Warranty, vii. 227 
What Hall be deemed a good Warranty in Deed. vii. 228 
What ſhall be deemed a good Warranty in Law. - vii. 231 


Of the Nature of a lineal Warranty, and how far it ſhall bind. vii. 232 
What ſhall be deemed ſufficient Aſſets to make a lineal Warranty à Bar. 
vii. 233 


Of the Nature of a Collateral Warranty at Common Law, and how far 


it ſhall bar. | vil. 234 
Of the Alterations introduced by the Statute Law, vii. 236 
What fhall be deemed Warranties by Difſtifin, Abatement, or Intruſſon. 

vii. 236 
Of the Effects of a Warranty in Deed. vil. 237 
hat Nie may be made of a Warranty in Deed. vii. 238 


Who may take Advantage of a Warranty, and again whom. vii. 240 
When a Warranty ſhall be ſaid to be Arfeated, determined, ſuſpended, or 


avoided. vii. 243 
How Warranties ſhall be expounded. Vil. 247 
Df Taſte, Vol. VII. Page 249. 

In what Subjefs in general Waſte may be committed. vit. 250 
Of the ſeveral Kinds of Waſte. vii. 251 
What Ads ſhall be deemed Waſte. vii. 251 
1. What Acts ſhall be deemed Waſte in Lands. vii. 251 

2. What Acts ſhall be deemed Walte in Trees and Woods, 

LE vii. 251 

3. What ſhall be deemed Waſte in digging for Gravel, Mines, 
ee. | vii. 254 

4. What ſhall be deemed Waſte in Gardens, Orchards, Fith- 
Ponds, Dove-Houſes, Parks, &c. vii. 255 


5. What ſhall be deemed Waſte with reſpe& to Houſes. vii. 255 
6. Of what Things annexed to the Freehold Waſte may be com- 


mitted. vii. 257 
What ſhall be deemed Waſte, with reſpe# to Ecclefgaſtical gn 

vii. 25 
What Waſte ſhall be deemed excuſable. vii. 259 
What Waſte ſhall be deemed juſtifiable, by reaſon of the Intereſt of the 
Party. . vii. 260 
Who may bring an Action of Waſte. vii. 263 
Againſt whom the Action may be brought. vii. 264 
1. Againſt whom it may be brought for Waſte done by a _— 

vii. 2 

2. How far it lies againſt Executors, &c. vii. 270 
At what Time an Action of Waſte may be brought. vii, 271 
Of the Proceſs of Proceedings in Afions of Waſte, Vit, 274 


1. In what Caſes the Action ſhall be brought in the Tenet. vii. 277 
2. In what Caſes it ſhall be brought in the Texuir, vii, 278 
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Of the Pleadings in Aftions of Waſte. | Vol. vii, 279 
Of the Judgment in Actions of Waſte, and what ſhall be recovered there- 
y. 2 vii. 289 

In what Caſes in general Waſte may be reſtrained by Injunfion in Equity, 
vii. 286 

In what Caſes Waſte may be reftrained in Equity, notwithſtanding the 
Words ©* without Impeachment of Waſte” be contained in the Leaſe, &c. 

, ; | 1 vii. 289 

N hat Relief may be given in Equity, in Caſes of Waſte, vii. 294 


Of Wills and Teſtaments, Vol. VII. Page 298. 


Nhat is a Will and Teſtament, and wherein they differ, vii. 299 
Who are capable of making a Will and Teſtament. vii. 300 
Who are the Reguiſites to conſtitute a good If Ul. vii. 302 
Of the Jeveral Kinas of Wills and Teſtaments. vii, 30g 

1. Of Wills in Writing. Wt 2 vii. 305 
1. What ſhall be a good Will in Writing to paſs Lands and 
Tenements. vii. 306 
1. In what Language and Eand a Will may be written. 

vii. 30 
2. Of the Circumſtances of ſigning, Atteſtation, and Pub- 
lication, &c. vii. 308 


3. Of the Republication : what will amount to a Repub- 
lication, and where a Republication will make a Deviſe 


good. vii. 320 

2. What ſhall be deemed a good Will in Writing of Goods and 

Chattels. vii. 328 

3. What ſhall be ſufficient Proof of a Will. vii. 328 

2. Of Nuncupative Wills. vii, 337 

The Nature and Effect of a Will and Teſtament, and of a Codicil. vii. 340 

How Wills ſhall be conſtrued. . vil. 341 
How Wills may be avoided. . 

1. What ſhall be deemed a Revocation of a Will, vil, 343 


2. In what Caſes the Court will ſet afide a Will for Fraud. vii. 378 
3. Where Fraud in obtaining a Will is examinable, vii. 380 
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